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On 14 May 2019 the appellant was charged with the offence of murder and remanded. His bail 
application of September 2019 was denied by Bethell, J. (as she then was) on 18 December 2019, 
with reasons to follow. The appellant immediately appealed the denial of bail to this Court. Bethell, 
J.’s reasons were provided on 2 July 2020. The following day the appellant filed a Constitutional 
Motion seeking the following: a declaration that his constitutional right to the presumption of 
innocence pursuant to Article 20(2)(a) had been infringed; a declaration that section 4(6) of the 
Bail Act is unconstitutional; damages for constitutional redress and costs. At the time the 
Constitutional Motion was filed the appellant’s appeal against the denial of bail had not yet been 
heard by this Court. The appellant did not amend his Notice of Appeal to include a ground alleging 
that the judge’s reliance on section 4(6) of the Bail Act was in breach of his Article 20(2)(a) rights. 
The appellant’s appeal against the denial of bail was heard by this Court and dismissed. The Court 
was not made aware of the Constitutional Motion, nor did the appellant argue the alleged breach 
before this Court. As a result of this Court dismissing the appellant’s appeal against the refusal of 
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bail he amended his Constitutional Motion to seek the additional relief of being admitted to bail. 
Turner, J. applied the proviso to Article 28(2) of the Constitution on the basis that the issues raised 
by the Motion could have been dealt with by the Court of Appeal. He determined that the Motion 
was an abuse of process and a collateral attack on this Court’s decision to refuse bail to the 
appellant. The appellant now appeals the decision of Turner, J. to this Court.  
 
Held (Crane-Scott, JA dissenting): appeal dismissed.  
 
per Barnett, P: It is not appropriate to seek relief by Article 28 of the Constitution where the relief 
sought may be obtained through ordinary litigation. As there was another adequate means of 
redress available to the appellant his Constitutional Motion amounts to an abuse of process.  
 
A challenge to the consitutionalty of a law may be raised for the first time at the appellate level as 
a ground of appeal where the challenge is an issue of pure law which requires no evidence and is 
not dependent on findings of fact.  
 
Chen-Young and others v Eagle Merchant Bank Jamaica Ltd. and others (2018) 92 WIR 521 
considered 
Donna Vasyli v The Attorney-General SCCrimApp. & CAIS No. 82 of 2015 followed  
Hinds v R [1977] AC 195 applied 
Jeremiah Andrews v The Director of Public Prosecutions SCCrApp. No. 163 of 2019 followed 
The Attorney General v Bradley Ferguson et. al. SCCrApp. Nos. 57, 106, 108 & 116 of 2008 
followed 
Warren v The State [2018] UKPC 20 applied  
 
per Evans, JA: Article 28 of the Constitution does not provide that the Supreme Court has the sole 
right to hear and determine constitutional matters. Where a constitutional issue arises during the 
course of an appeal the Court has the discretion to deal with the issue during the appeal. However, 
the Court may, depending on the circumstances, refer the matter to the Supreme Court for 
determination or it may refuse to deal with the issue.  
 
The appellant was not prohibited from raising the constitutional issues during his appeal and he 
ought to have done so. The Court could have dealt with the matter or referred it back to the 
Supreme Court; in the latter instance the matter would have properly been before the Supreme 
Court and any decision made thereon would not have been in conflict with the decision of this 
Court.  
 
Damargio Whyms v The Director of Public Prosecutions SCCrApp. No. 148 of 2019 mentioned 
Henderson v Henderson [1843-60] All ER Rep 378 mentioned  
Hunter v Chief Constable of the West Midlands Police [1982] AC 529 applied  
Johnson v Gore Wood & Co. [2000] UKHL 65 applied  
Michael Renaldo Mackey and Edward Anwar Johnson v. Regina SCCrApp. Nos. 288 & 289 of 
2015 mentioned 
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per Crane-Scott, JA: Article 28(3) of the Constitution does not confer jurisdiction on the Court of 
Appeal to hear and determine constitutional challenges; that Article merely reinforces the Supreme 
Court’s exclusive original jurisdiction as per Article 28(2).  The Court’s jurisdiction to hear and 
determine appeals relating to the alleged contravention of fundamental rights is derived from 
Article 104(1) of the Constitution and concerns appeals from a final decision of the Supreme Court 
exercising its powers pursuant to Article 28(2) of the Constitution.  
 
The majority infers or deduces jurisdiction to hear and determine constitutional challeneges which 
arise for the first time in the Court of Appeal from the absence of language in Article 28 prohibiting 
the Court from so acting. As per Article 98(1) of the Constitution the jurisdiction and powers of 
the Court of Appeal are conferred by the Constitution or any other law and cannot be inferred or 
deduced. 
 
Section 8A of the Bail Act provides the Court of Appeal with the requisite jurisdiction to review 
a judge’s decision on the grant / refusal of bail. That section does not confer original jurisdiction 
on the Court to entertain constitutional complaints which arise for the first time during a bail 
appeal.  
 
By way of his Constitutional Motion the appellant sought a declaration that his Article 20(2)(a) 
right to the presumption of innocence had been infringed and a declaration striking down section 
4(6) of the Bail Act as being unconstitutional. These forms of relief could not be obtained through 
ordinary legislation. Indeed, the only adequate means of redress available to the appellant was 
through the Originating Motion procedure which he properly employed.  
 
 
Barrington Robinson v. The Attorney-General SCCrApp & CAIS No. 207 of 2013 considered 
Chen-Young et al v. Eagle Merchant Bank Jamaica Ltd and others (2018) 92 WIR 521 
distinguished  
Chokolingo v. Attorney General of Trinidad and Tobago [1981] 1 WLR 106 considered 
Deshawn Brooks and anor v. The Director of Public Prosecutions SCCrApp. Nos. 201 and 203 of 
2019 mentioned 
Donna Vasyli v. The Attorney-General SCCrimApp. & CAIS No. 82 of 2015 mentioned 
Durity v. Attorney General of Trinidad and Tobago [2008] UKPC 59 mentioned 
Harrikissoon v. Attorney General of Trinidad and Tobago [1980] AC 265 considered 
Hinds v. R [1977] AC 195 mentioned 
Jaroo Attorney General of Trinidad and Tobago [2002] 1 AC 871 considered 
Jeremiah Andrews v. The Director of Public Prosecutions SCCrApp. & CAIS No. 163 of 2019 
followed 
Jevon Seymour v. The Director of Public Prosecutions SCCrApp. & CAIS No. 115 of 2019 
mentioned 
Richard Hepburn v. The Attorney-General SCCrApp. & CAIS No. 276 of 2014 mentioned 
Richard Hinds v The Attorney General and Anor. [2001] UKPC 56 mentioned 
Terry Delancy v. Attorney-General SCCivApp. & CAIS No. 43 of 2006 distinguished 
The Attorney-General v. Bradley Ferguson SCCrApp. Nos. 57, 106, 108 and 116 of 2008 
considered 
Warren v. The State [2018] UKPC 20 distinguished  
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J U D G M E N T 

______________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an appeal by Deshawn Brooks (“the appellant”) against the decision of Turner, J. dated 
24 September 2020. In that decision Turner, J. refused the relief sought in an Amended 
Originating Notice of Motion filed by the appellant. 
 

2. By that Motion the appellant sought: 

“1. A declaration that Article 20(2)(a) of The Bahamas 
Constitution which affords the Applicant the right to be 
presumed innocent until he is proved or has pleaded 
guilty has been infringed; 

2. A declaration that Section 4(6) inserted into the Bail 
Act by virtue of Section 2 of the Bail (Amendment) Act, 
is unconstitutional; 

3. That the Applicant be admitted to bail; and 

4. That damages be assessed for constitutional redress 
and costs are to be taxed, if not agreed.” 

3. The material facts are for the most part not in dispute.  
 

4. The appellant was charged with the offence of murder on 14 May 2019.  He was remanded 
into custody pending his trial.  

 
5. In September 2019 he applied for bail pending the hearing of his trial. That application was 

determined by Bethell, J. (as she then was) on the 18 December 2019. She dismissed the 
application for bail and promised to give her reasons at a later date. The appellant immediately 
appealed the decision of Bethell, J. to this Court of Appeal in December 2019. 

 
6. The hearing of that appeal was delayed as Bethell, J. did not provide her written reasons until 

2 July 2020. In those reasons the following statement was made:   
 

“27. I reiterate section4(6) of the Bail Act which states 
that at the hearing of an application for bail, it shall be 
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the burden of the applicant to satisfy the court that bail 
should be granted.”  

 
7. Immediately upon receiving the written reasons the appellant launched the Constitutional 

Motion on 3 July 2020. This was so notwithstanding that the appeal against the decision had 
not yet been heard by the Court of Appeal. The appellant did not amend his Notice of Appeal 
to include a ground that the judge erred by relying on section 4(6) of the Bail Act which 
provision was in breach of the appelant’s right under Article 20 (2)(a) of the Constitution. 

 
8. The appeal against the denial of bail by Bethell, J. was heard by this Court on 20 July 2020 

and this Court dismissed the appeal in a written judgment delivered on 17 August 2020. At the 
time of that appeal this Court was not made aware of the Constitutional Motion before Turner, 
J. nor was it argued before the Court that the learned judge fell in to error when she relied upon 
section 4(6) of the Bail Act. 

 
9. Notwithstanding the dismissal of the appeal against the denial of bail on 17 August 2020, the 

appellant, on 20 August 2020, amended the Originating Notice of Motion seeking the relief 
claimed as cited above which included the relief that he be admitted to bail, which bail had just 
been denied by this Court three days before. 

 
10. The grounds for the reliefs sought in the Constitutional Motion were: 

“(a) That the Applicant’s right to bail has been severely 
infringed due to the Court placing reliance on Section 4 
(6) of the Bail Act in arriving at the decision to refuse bail 
to him. 

(b) That there is a clear Separation of Powers between 
the Legislature and the Judiciary and the refusal of bail 
in accordance with Section 4 (6) of the Bail Act, in part 
or whole, violates those fundamental principles. As  such, 
to place the burden on the Applicant to satisfy the Court 
that he should be bailed when he is presumed innocent by 
virtue of Article 20 (2) (a) unreasonably  trespassed on 
the Judge’s function as part of the Judiciary and thereby 
undermined the powers of inherent jurisdiction vested in 
her. 

(c) That the Applicant has been severely affected due to 
the infringements.” 
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11. That Constitutional Motion was heard by Turner, J. on 27 August and 1 September 2020. In 
dismissing the motion Turner, J. said; 

“18. In effect, counsel is asking this court, to grant, not as 
an alternative relief, but as one of the cumulative reliefs 
sought, bail to the applicant when the Court of Appeal, 
with the knowledge that the trial date of the applicant 
and his co-accused was fixed for September 2021, 
declined to interfere with the Learned Judge’s decision to 
refuse the applicant bail.  

19. The basis of that relief is not that there was some 
further factual consideration, which did not exist or was 
not known at the time of the appeal before the Court of 
Appeal, but that the decision of the Learned Judge was 
flawed because it referenced a section of the Bail Act 
which, it is submitted by the applicant, is 
unconstitutional.”  

12. Turner, J. continued: 

“20. This brings me to the constitutional issue and to the 
Constitution.  

21. The constitutional provision said to be infringed by 
section 4(6) of the Bail Act is Article 20(2)(a), which 
reads:   

‘20. …  

(2) Every person who is charged with a criminal 
offence —  

(a) shall be presumed to be innocent until he is 
proved or has pleaded guilty;’ 

22. The applicant asserts that by placing the burden on a 
person who is charged with a criminal offence and is 
presumed to be innocent to satisfy the court that bail 
should be granted is to violate the presumption of 
innocence and to trample on the inherent jurisdiction 
vested in the Supreme Court and thereby undermine the 
Judge’s functions as part of the Judiciary. It also 
encroaches, it is asserted, on separation of powers.  
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23. In support of these submissions, counsel cited the 
Supreme Court decision of Isaacs Snr J. (as he then was) 
in Barrington Robinson v Commissioner of Police, No. 
CRI/CON/00026 of 2013 where his Lordship ruled that 
mandatory minimum custodial sentences for possession 
with intent to supply dangerous drugs were 
unconstitutional, after the matter was remitted back to 
him from the Court of Appeal, after his Lordship had 
initially applied the proviso to Article 28(2) to a 
constitutional application before him.   

24. They also referred to the Court of Appeal’s decision 
in The Attorney General Appellant v Bradley Ferguson 
et al, SCCr. Bail Application Nos. 57, 106, 108 and 116 of 
2008, which began as a consolidated appeal by the 
Attorney-General against several bail decisions in the 
Supreme Court.       

25. The decision in Ferguson is instructive on several 
points related to this application, inclusive of the question 
as to whether this application has been properly made, 
having regard to the respondent’s initial response to the 
submissions to the effect that this application is an abuse 
of the process of the court and that it is caught by the 
proviso to Article 28(2) of the Constitution.  

26. I will address this point first, since that decision may 
well dispose of this application.  

27. The Respondent submitted that this application was 
an abuse of the process of the court because in seeking 
bail, by now challenging a provision of the Bail Act 
mentioned in the decision of the Learned Judge, which 
decision was not set aside by the Court of Appeal, on an 
issue which could have been addressed by the Court of 
Appeal, the applicant was in effect indirectly appealing 
the decision of the Court of Appeal before the Supreme 
Court.  

28. Further, assuming, but not deciding, that I were to 
find some constitutional infirmity, in the sub-section, I 
would be placed in the invidious position of having to 
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determine, were that the case, whether the Court of 
Appeal had correctly decided that the Learned Judge did 
not fall into error in the exercise of her discretion.   

29. The point of this being a matter which could have 
been raised and dealt with in the Court of Appeal, is 
brought home in the seminal decision of that Court in 
Ferguson, where Dame Sawyer, P stated in her decision 
(one of the three decisions in Ferguson), framing the 
appeal:     

‘1. These four appeals by the Attorney General 
against the grant of bail by Steven Isaacs, J, and 
Lockhart, Actg. J., (hereafter referred to 
respectively as “the judge”) were heard together as 
they raise similar issues of law for consideration 
even though their factual backgrounds differ.’ 

And then went on to say, at paragraph 17:  

‘17. I turn now to consider the issue of the 
constitutional validity of subsection 4 (2) of the Bail 
Act which is the main issue in this appeal. In order 
for that issue to be clearly understood, I begin the 
consideration of that issue by examining the history 
of bail in The Bahamas.’ 

Continuing at paragraph 53: 

‘53. Although Mr. Ducille had not raised the issue 
of the constitutionality of subsection 4(2) of the Bail 
Act in the Supreme Court, in the course of his 
submissions, Mr. Ducille raised the issue of the 
constitutionality of that subsection in this court and, 
in accordance with Article 28 (3) of the Constitution 
we heard his submissions.’ 

30. Counsel for the respondent submits, and I agree, that 
from those passages, it is clear that the Court of Appeal 
addressed a constitutional challenge to a provision of   
legislation (the Bail Act), brought up during the course of 
submissions by counsel not even on behalf of the 
appellant, but the respondents, although that portion of 
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the legislation was not challenged in the Supreme Court 
below in the matters from which the appeal arose.  
 
31. This is entirely consistent with the Constitution, per 
Article 28(3), (and as indicated in paragraph 53 in 
Ferguson above) which reads: 

‘(3) If, in any proceedings in any court established 
for The Bahamas other than the Supreme Court or 
the Court of Appeal, any question arises as to the 
contravention of any of the provisions of the said 
Articles 16 to 27 (inclusive), the court in which the 
question has arisen shall refer the question to the 
Supreme Court.’ 

[Emphasis added by Turner, J.] 

32. The submission continued that since the issue of the 
alleged constitutional infirmity which infected the 
decision of the Learned Judge (my words) who heard the 
bail application could have been raised in the Court of 
Appeal, this application is caught by the proviso to 
subparagraph (2) of Article 28, the Article which makes 
provision for applying to the Supreme Court for 
constitutional redress. The Article reads, immediately 
preceding the words quoted above: 

‘28. (1) If any person alleges that any of the 
provisions of Articles 16 to 27 (inclusive) of this 
Constitution has been, is being or is likely to be 
contravened in relation to him then, without 
prejudice to any other action with respect to the 
same matter which is lawfully available, that person 
may apply to the Supreme Court for redress.  

(2) The Supreme Court shall have original 
jurisdiction —  

(a) to hear and determine any application 
made by any person in pursuance of 
paragraph (1) of this Article; and  
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(b) to determine any question arising in the 
case of any person which is referred to it in 
pursuance of paragraph (3) of this Article,  

and may make such orders, issue such writs and 
give such directions as it may consider appropriate 
for the purpose of enforcing or securing the 
enforcement of any of the provisions of the said 
Articles 16 to 27 (inclusive) to the protection of 
which the person concerned is entitled:  

Provided that the Supreme Court shall not 
exercise its powers under this paragraph if it is 
satisfied that adequate means of redress are or have 
been available to the person concerned under any 
other law.’   

[Emphasis added by Turner, J.] 

The other law reference in this context would be the Bail 
Act itself, which provided the right of appeal against the 
grant or refusal of bail to the Court of Appeal.    

33. In support of this submission Counsel cited the Court 
of Appeal’s decision in Terry Delancey v Attorney-
General, Bahamas Court of Appeal No. 43 of 2006, where 
it was stated, beginning at paragraph 82: 

‘82. In the present appeal, the learned judge in the 
Supreme Court was asked to rule that a 
constitutionally higher court had breached the 
fundamental rule of fairness of hearing both sides 
to a case by not waiting until the transcript of the 
trial of the appellant in the magisterial court could 
be prepared again and sent to this court. 

83. Assuming, but not deciding, that such a decision 
is possible in the Supreme Court since it is that 
Court which is given original jurisdiction to hear 
and determine complaints about breaches of 
persons’ fundamental rights, it is not quite clear 
how that Court is to go about making such a 
decision without having even a judgment of this or 
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any other higher court or any record of the hearing 
in this court to consider. 

84. In my judgment, to do what counsel for the 
appellant sought to do in the application before 
Isaacs J, could only be for the purpose of 
undermining the rule of law and would almost 
certainly lead to an erosion of respect for the 
Judiciary as a whole. And, as was said by more 
learned and eloquent jurists than I, the respect of 
right thinking persons in a civilized society for a 
Judiciary whose independence and impartiality is 
accepted by such right-thinking persons, is what 
underpins the independence of the Judiciary of that 
society and upholds the rule of law. 

85. Under the Constitution of The Bahamas, the 
court system is an hierarchical one with the Privy 
Council at the apex, this court next, the Supreme 
(High) Court next, magisterial courts and other 
tribunals next, and so on. Decisions of higher courts 
are normally binding on all lower courts. It 
therefore follows that a decision of a lower court, 
while it will be accorded every respect by a higher 
court if it is not overruled, cannot bind a higher 
court or even a judicial officer of the same rank. To 
apply to the Supreme Court for redress against this 
court’s decision, therefore, was seeking to bind this 
court by a lower court’s judgment or to indirectly 
appeal to a lower court from this court’s decision. It 
certainly amounts to an abuse of the process of the 
court.’ 

34. Delancey concerned a constitutional application in the 
Supreme Court for a declaration that the applicant did 
not have a fair trial, on an appeal, in the Court of Appeal; 
in effect for the Supreme Court to sit in judgment on a 
decision in the Court of Appeal.  
 
35. In the instant matter, this application is asking me to 
rule that the applicant ought to have been granted bail by 
a Judge of the Supreme Court, but was wrongfully 
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refused bail because the Judge relied on a provision of the 
law which the applicant asserts is unconstitutional. That 
decision, however, was appealed to the Court of Appeal, 
and the Court affirmed the decision by dismissing the 
appeal.  
 
36. The written decision containing the reasons of the 
Learned Judge was before the Court of Appeal, the 
reference to section 4(6) was before the Court of Appeal, 
the alleged constitutional infirmity must have been in the 
mind of the applicant when he appeared before the Court 
of Appeal, because, as stated above (and according to the 
applicant himself), the day after the written decision was 
provided to the applicant, this constitutional motion was 
filed in the Supreme Court, while the applicant was still 
before the Court of Appeal.  
 
37. Further, as already indicated above, the applicant 
appeared before the Court of Appeal, three times, after 
the decision was delivered AND after this Motion was 
filed in the Supreme Court, on the 20th, 21st and 30th 
July 2020.  
 
38. As stated in Delancey: 

‘84. In my judgment, to do what counsel for the 
appellant sought to do in the application before 
Isaacs J, could only be for the purpose of 
undermining the rule of law and would almost 
certainly lead to an erosion of respect for the 
Judiciary as a whole.’ 

39. I respectfully adopt those words and apply them to 
this matter, in pith and in substance, what the applicant 
is asking me to do could only be for the purpose of 
undermining the rule of law and would almost certainly 
lead to an erosion of respect for the Judiciary as a whole, 
since it in effect is asking of me to provide a remedy which 
was open to the Court of Appeal to provide and which 
they declined to do, to release this applicant on bail, based 
on the very decision which was before that court. I decline 
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to do any such thing, as it would amount to a collateral 
attack on the decision of the Court of Appeal by a Judge 
of the Supreme Court.   
 
40. This   issue has been addressed on a number of 
occasions. In Jaroo v The Attorney-General of Trinidad 
and Tobago, No. 54 of 2000, the Privy Council stated, in 
addressing a matter in which a constitutional application 
was launched to recover a car seized by the Police:   

‘36. Their Lordships wish to emphasise that the 
originating motion procedure under section 14(1) is 
appropriate for use in cases where the facts are not 
in dispute and questions of law only are in issue. It 
is wholly unsuitable in cases which depend for their 
decision on the resolution of disputes as to fact. 
Disputes of that kind must be resolved by using the 
procedures which are available in the ordinary 
courts under the common law. As Lord Mustill 
indicated in Boodram v Attorney General of 
Trinidad and Tobago [1996] AC 842, 854, in the 
context of a complaint that adverse publicity would 
prejudice the appellant’s right to a fair trial, the 
question whether the appellant’s complaint that the 
police were detaining his vehicle was well founded 
was a matter for decision and, if necessary, remedy 
by the use of the ordinary and well-established 
procedures which exist independently of the 
Constitution. But instead of amending his pleadings 
to enable him to pursue the common law remedy 
that had always been available to him, the appellant 
chose to adhere to what had now become an 
unsuitable and inappropriate procedure. 
Moreover, having decided to adhere to that 
procedure, he did not challenge the statements in 
Sergeant Flemming’s affidavit that further 
inquiries were being undertaken which would lead 
to the apprehension of those concerned in the theft 
of the vehicle and that it was necessary to preserve 
it as material evidence.’ 
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[Emphasis added by Turner, J.] 

Section 14 of the Constitution of Trinidad and Tobago, 
at the time, is the equivalent to our Article 28.  

41. The underlined portion cited above is directly 
applicable to this matter; while the applicant was before 
the Court of Appeal challenging the decision of the 
Learned Judge to refuse him bail, he simultaneously 
launched this constitutional application in the Supreme 
Court seeking a declaration on the constitutional validity 
of section 4(6) of the Bail Act and bail for himself; both of 
those issues could have been raised and dealt with in the 
Court of Appeal.  
 
42. To the argument that it was sufficient to show that 
there was a constitutional challenge to invoke the 
provisions of the equivalent of our Article 28, their 
Lordships stated:  

‘37. Dr Ramsahoye said that it was sufficient for 
him to meet this challenge to show that there had 
been a breach of section 4(a). This was because it 
was provided by section 14(1) that his right to apply 
to the High Court by way of originating motion was 
without prejudice to any other action with respect 
to the same matter that is lawfully available. He said 
that Lord Diplock’s observations in Harrikissoon v 
Attorney General of Trinidad and Tobago [1980] 
AC 265 at p 268 had been misunderstood by the 
Court of Appeal. He maintained that it was the 
making of a “mere allegation” of a contravention of 
a human right or fundamental freedom that was 
being criticized in that passage by Lord Diplock. He 
accepted that a mere allegation was not enough to 
entitle the applicant to proceed by way of an 
originating motion. But he said that, provided that 
he could establish that there had been a breach of 
the constitutional guarantee, the choice of remedy 
was a matter for the individual.  
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38. Their Lordships do not accept this argument. 
The appropriateness or otherwise of the use of the 
procedure afforded by section 14(1) must be 
capable of being tested at the outset when the person 
applies by way of originating motion to the High 
Court. All the court has before it at that stage is the 
allegation. The answer to the question whether or 
not the allegation can be established lies in the 
future. The point to which Lord Diplock drew 
attention was that the value of the important and 
valuable safeguard that is provided by section 14(1) 
would be diminished if it were to be allowed to be 
used as a general substitute for the normal 
procedures in cases where those procedures are 
available. His warning of the need for vigilance 
would be deprived of much of its value if a decision 
as to whether resort to an originating motion was 
appropriate could not be made until the applicant 
had been afforded an opportunity to establish 
whether or not his human rights or fundamental 
freedoms had been breached.  

39. Their Lordships respectfully agree with the 
Court of Appeal that, before he resorts to this 
procedure, the applicant must consider the true 
nature of the right allegedly contravened. He must 
also consider whether, having regard to all the 
circumstances of the case, some other procedure 
either under the common law or pursuant to statute 
might not more conveniently be invoked. If another 
such procedure is available, resort to the procedure 
by way of originating motion will be inappropriate 
and it will be an abuse of the process to resort to it. 
If, as in this case, it becomes clear after the motion 
has been filed that the use of the procedure is no 
longer appropriate, steps should be taken without 
delay to withdraw the motion from the High Court 
as its continued use in such circumstances will also 
be an abuse.  

Conclusion  
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40. For these reasons their Lordships agree with 
(sic) Court of Appeal that for the appellant to 
proceed in this case by way of a constitutional 
motion was an abuse of process. It follows that the 
appellant is not entitled to a declaration in these 
proceedings that his constitutional rights have been 
infringed. The appeal must be dismissed.’ 

43. To show that it is clear that the Court of Appeal could 
have dealt with the issue, and that the matter is therefore 
caught by the proviso to Article 28(2), I return to 
Ferguson, where the Learned President declared section 
4(2) (as it then was) of the Bail Act to be constitutionally 
invalid, at paragraph 82:    

‘82. While section 4 of the Bail Act as originally 
promulgated did not absolutely prohibit the grant 
of bail in murder and other serious cases by Justices 
of the Supreme Court, as re-cast in 1996, subsection 
4(2) does just that, that is, it absolutely prohibits the 
grant of bail in murder and armed robbery cases, 
even where an accused person is not tried within a 
reasonable time; that subsection, in my judgment, 
is therefore in conflict with Article 19 (3) of the 
Constitution and as a result it is void and of no effect 
and the 1995 decisions in the Beneby and Lockhart 
cases mentioned above are not precedents on which 
the interpretation of the new subsection 4(2) of the 
Bail Act can be based. I hold therefore, that the 
judges of the Supreme Court and this Court have a 
discretion whether or not bail should be granted, 
even in cases where a person is detained pending 
trial for offences which fall within Part C of the 
First Schedule to the Bail Act.’   

[Emphasis added by Turner, J.] 

44. Finally, to emphasize the point that even if I were to 
have declared the section invalid, it would have still 
brought any such decision into potential conflict with the 
Court of Appeal’s decision on the issue of bail, I note that 
the Learned President continued in Ferguson to say:   
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‘83. That, however, is not the end of the matter 
because the discretion that the judges have must be 
exercised judicially as well as judiciously, and as 
pointed out by Chief Justice Simpson in Ngui’s case, 
and Lord Bingham in Hurnam’s case, the discretion 
of the judges is to be exercised in accordance with 
well established principles, including the likely 
penalty which may be imposed on conviction as an 
indicator of the likelihood of a detained person 
absconding while on bail. And as Lord Bingham 
pointed out in Hurnam’s case, the Strasbourg 
jurisprudence recognizes that in considering 
whether to release a person accused of serious 
crimes (like those in Part C of the First Schedule to 
the Bail Act), a judge may refuse bail on five 
grounds – the risk of the accused absconding; the 
risk of the accused interfering with the course of 
justice; preventing crime, preserving public order 
and the necessity to protect the accused – and, in 
addition, the judge should recognise that the 
severity of the penalty if convicted, is a matter to 
bear in mind when considering whether an 
applicant for bail may abscond or re-offend if 
granted bail. A judge should also bear in mind the 
character or antecedents of an applicant for bail 
when considering whether or not to grant bail to 
that applicant – see R v Phillips and H M Post 
Master General v Whitehouse cited in paragraph 29 
above.’ 

Before ultimately allowing the Attorney-General’s 
appeal against the decisions of the two Judges to allow 
bail to the several respondents in the action, in other 
words, although the Court declared a portion of the Bail 
Act to be unconstitutional, they still allowed an appeal by 
the Attorney-General against a decision to grant bail.  

45. It follows that any constitutional decision on the 
validity of section 4(6) of the Bail Act would not 
necessarily mean that this applicant ought to be released 
on bail, the decision on that was one which the Court of 
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Appeal made, the issue of the validity of the legislation 
being in a position to have been raised in that Court at 
the hearing of the appeal against the refusal to grant bail, 
therefore means that I should apply the proviso to Article 
28(2) of the Constitution and dismiss this application and 
I so do.      
 
46. This constitutional application is dimissed. (sic)” 

 
13. The appellant now appeals that dismissal to this court. The grounds of the appeal are:  

“1. The Learned Judge erred in law when he did not 
declare that Article 20 (2) (a) of the Bahamas 
Constitution which affords the Applicant [now 
Appellant] the right to be presumed innocent until he is 
proved or has pleaded guilty has been infringed. 

2. The Learned Judge erred in law when he did not 
declare that Section 4 (6) inserted into the Bail Act by 
virtue of Section 2 of the Bail (Amendment) Act, is 
unconstitutional. 

3. The Learned Judge erred in law when he ruled that the 
application undermined the Rule of Law because one of 
the alternative reliefs sought requested bail. 

4. The Learned Judge erred in law when he did not find 
that the Appellant had been severely affected due to the 
infringements on his Constitutional Rights.” 

14. At the hearing of the appeal all of the grounds were argued together. The appellant argues that 
in referring to section 4(6) of the Bail Act in her judgment, Bethell, J. took into account a 
provision that was ultra vires the Constitution and thus, effectively, breached his right to liberty 
and caused him damage by denying him bail. 
 

15. Counsel argues that the appellant was entitled to constitutional relief for that breach, 
independent of his right of appeal against the decision of Bethell, J. 
 

16. I agree with the view of Turner, J. that this application for constitutional relief is, in substance 
and effect, an appeal to him against the decision of this Court dismissing the appeal against the 
decision of Bethell, J. refusing bail.  
 



 19 

17. In effect, the appellant was asking Turner, J. to find that his sister judge was wrong to deny 
him bail because she relied upon section 4(6) of the Bail Act and that the Court of Appeal was 
wrong to deny his appeal and refuse him bail as section 4(6) was unconstitutional. He was 
asking Turner, J. to grant the appellant bail notwithstanding the decision of this Court refusing 
bail. 
 

18. I agree with the decision of Turner, J. in its entirety and in particular when he said at paragraphs 
18 and 19 of his Ruling that: 

“18. In effect, counsel is asking this court, to grant, not as 
an alternative relief, but as one of the cumulative reliefs 
sought, bail to the applicant when the Court of Appeal, 
with the knowledge that the trial date of the applicant and 
his co-accused was fixed for September 2021, declined to 
interfere with the Learned Judge’s decision to refuse the 
applicant bail.  

19. The basis of that relief is not that there was some 
further factual consideration, which did not exist or was 
not known at the time of the appeal before the Court of 
Appeal, but that the decision of the Learned Judge was 
flawed because it referenced a section of the Bail Act 
which, it is submitted by the applicant, is 
unconstitutional.”  

19. Counsel for the appellant admitted that the argument that Bethell, J. wrongfully took into 
account section 4(6) of the Bail Act in refusing bail was not argued before the Court of Appeal 
in July 2020 as a ground for allowing the appeal and granting bail. Counsel for the appellant 
also conceded that the Court of Appeal was not informed of the Constitutional Motion at the 
time of the hearing of the appeal. 
 

20. In my judgment, it is an improper use of the procedure of Article 28 to claim a redress for the 
breach of a constitutional right when the redress sought, the grant of bail, could properly be 
sought in ordinary litigation.  There was absolutely no reason why the appellant could not have 
argued as part of his appeal that the learned judge’s decision was flawed as she wrongfully 
placed the burden of proof on the appellant. This  point was made by this court in The Attorney 
General v Bradley Ferguson et. al. SCCrApp. Nos. 57, 106, 108 & 116 of 2008 where the 
Court considered the constitutionality of section 4(2) of the Bail Act notwithstanding that it 
was not raised in the Supreme Court hearing. The Court considered the constitutionality of 
section 4 (2) of the Bail Act, notwithstanding that the constitutional point was not raised in the 
court below. 
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21. I note that the jurisdiction for a challenge to the consitutionalty of a law has been raised at the 
appellate level as a ground of appeal without any prior consideration by a lower court. In Hinds 
v R [1977] AC 195, there was an appeal against conviction and sentence determined by the 
newly established Gun Court in Jamaica. In that appeal against conviction and sentence, the 
appellant’s grounds of appeal included the assertion that the statute creating the Gun Court was 
ultra vires the Constitution and that the hearing in camera and the sentence imposed were a 
breach of his fundamental rights and freedoms under the Jamaican Constitution. Neither of 
these issues were raised in the lower court or by Constitutional Motion in the Supreme Court. 
Both the Court of Appeal of Jamaica as well as the Privy Council considered and ruled on 
those grounds notwithstanding that the first time they were raised was in the appellate court. 
 

22. Indeed, the point was recently made by Court of Appeal of Jamaica in Chen-Young and 
others v Eagle Merchant Bank Jamaica Ltd. and others (2018) 92 WIR 521 where there 
was a challenge to judgments delivered by judges of the Court of Appeal of Jamaica, long after 
the hearings had been completed and long after the judges had demitted office. An application 
was made to the Jamaican Court of Appeal seeking: 
 

“[8] …a declaration from the court that the judges having 
retired before giving a decision on the appeal, and not 
having received permission from the Governor General 
to continue in office beyond their retirement ages for the 
purpose of doing so, the impugned judgment is ‘null and 
void and of no legal effect’. Contending that this court has 
jurisdiction to make them, the applicants accordingly 
seek orders that (i) ‘the hearing of [the appeal] which 
ended on 6 November 2013 be vacated and be heard de 
novo’; (ii) a date be fixed for the rehearing of the appeal; 
and (iii) the costs of the vacated hearing and of the motion 
be paid by the Attorney-General for Jamaica.” 

 
23. In that motion the applicants also contended that: 

 
“[10] …that, in all the circumstances set out above, and 
in the light of the time that has passed since the 
completion of the hearing of the appeal, there has been a 
breach of their constitutional right ‘to a fair hearing 
within a reasonable time by an independent and 
impartial court or authority established by law’”. 
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24. The Jamaican Court of Appeal did not consider that claim, not on the basis that they had no 
jurisdiction to consider the claim, but rather because the more appropriate forum was the 
Supreme Court. To make that finding required evidence and was not a pure issue of law.  The 
point was made by Brooks, JA (as he then was) when he said: 

“[178] It is undoubtedly true that constitutional issues 
have, on occasion, been first raised in cases at the 
appellate level. Hinds v R is but one example of that 
phenomenon. It is similarly true, as Mrs Foster-Pusey has 
demonstrated, that claims for redress for breaches of 
constitutional rights are, for the most part, raised at the 
level of the trial court, being the Supreme Court. That 
court is better suited for the issues that are usually raised 
in those cases, because evidence is usually required; 
particularly evidence from the party said to have 
breached the relevant constitutional right.” [Emphasis 
added] 

25. Clearly, whilst constitutional issues are usually raised at the level of a trial court there is no bar 
to them being raised for the first time at the appellate level as a ground of appeal. There can be 
no complaint that the issue was first raised at the appellate level where the issue is one of law 
which requires no evidence or is not dependent on findings of fact.  
 

26. With respect, there was no impediment to the appellant on his appeal to this Court on the denial 
of bail to include the ground that the judge erred in law in relying on section 4(6) of the Bail 
Act as the provision was ultra vires Article 20 of the Constitution. That is similar to the ground 
alleged in Bradley Ferguson. This ground required no evidence, it is a matter of pure law.  
 

27. With respect, there is nothing in Article 28 that prevents a person on appeal from relying on a 
breach of the Constitution as a ground on that appeal. 
 

28. It is settled law that resort should not be had to Article 28 proceedings where appropriate relief 
is available by way or ordinary litigation. 
 

29. Article 28(2) provides: 

“28. (2) The Supreme Court shall have original 
jurisdiction — 

(a) to hear and determine any application made by 
any person in pursuance of paragraph (1) of this 
Article; and  
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(b) to determine any question arising in the case of 
any person which is referred to it in pursuance of 
paragraph (3) of this Article,  

and may make such orders, issue such writs and give such 
directions as it may consider appropriate for the purpose 
of enforcing or securing the enforcement of any of the 
provisions of the said Articles 16 to 27 (inclusive) to the 
protection of which the person concerned is entitled: 

Provided that the Supreme Court shall not 
exercise its power under this paragraph if it is satisfied 
that adequate means of redress are or have been 
available to the person concerned under any other law.” 
[Emphasis added] 

30. Turner, J. was, in my judgment, correct to apply the proviso and dismiss the Motion for 
constitutional relief. There were other adequate means of redress available to the appellant to 
obtain bail other than the Constitutional Motion. He could have made that claim in the appeal 
against the denial of bail which was heard in July 2020. At that time he was aware of the 
judgment of Bethell, J. and chose not to include it as part of his grounds of appeal and he chose 
not to advise the Court that he had applied for constitutional relief arising out of the denial of 
the bail which was the subject of the appeal. This, in my judgment, is an abuse of process. 
However one couched it this Constitutional Motion was a challenge to the denial of bail by 
Bethell, J. and the refusal by this Court against that decision denying bail.   
 

31. This view is consistent with the judgment of the Privy Council in Warren v The State [2018] 
UKPC 20. In that case the appellant was charged with offences relating to child pornography 
under Pitcairn statutory law. He made a number of applications claiming breaches of his 
fundamental rights under the Pitcairn Constitution. The applications were brought under 
section 25 of the Constitution of the Pitcairn Islands which is identical to Article 28 of The 
Bahamas Constitution. The Privy Council in its advice said at paragraph 13: 

“13. The Board agrees with the Court of Appeal that the 
applications should not have been made under section 25 
because, had there been any substance in any of the 
grounds advanced, adequate means of redress would 
have been available within the criminal proceedings. The 
Board further agrees that the making of the section 25 
applications was an abuse of process. Accordingly, the 
Board dismisses the appeal pursuant to section 25(10) for 
this reason.” 
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32. I do not propose on this appeal to consider the constitutionality of section 4(6) of the Bail Act.  
In a proper application, that section must be construed in light of the entirety of section 4 and 
the Bail Act as a whole. In reality, this application is an academic exercise. I repeat what this 
Court said at paragraph 20 of Jeremiah Andrews v The Director of Public Prosecutions 
SCCrApp. No. 163 of 2019: 

“20. Until a definitive decision is made as to the 
constitutionality of s. 4 (6) of the Bail Act (as amended by 
Act 45/2014) courts should proceed with an 
understanding of how the Court has traditionally dealt 
with applications for bail. In the case of Cordero 
McDonald v the Attorney General SCCrApp. No. 195 of 
2016 Dame Anita Allen observed as follows: 

‘18. As noted in Richard Hepburn v The Attorney 
General SCCrApp. 276 of 2014, there is a 
constitutional right to bail afforded by articles 19(3) 
and 20(2)(a) of the Constitution; and in as much as 
the right pursuant to article 19(3) is not triggered 
since there is no element of unreasonable delay in 
this case, consequently this application is grounded 
in the provisions of article 20(2)(a). 

19. In that regard, the appellant is presumed 
innocent and has a right to bail, unless after a 
realistic assessment by the judge of the matters 
prescribed above, the appellant’s right to remain at 
liberty is defeated by the public’s interest in seeking 
to ensure ‘that the course of justice is not thwarted 
by the flight of the suspect or defendant or 
perverted by his interference with witnesses or 
evidence and that he does not take advantage of the 
inevitable delay before trial to commit other 
offences…’ (per Lord Bingham in Hurnam v The 
State [2006] 3 LRC 370, at 374).  

20. The balancing of the applicant’s right to the 
presumption of innocence and that of the public to 
be protected are reflected in the above-mentioned 
factors recognized and prescribed by the Bail Act as 
matters to be weighed against the grant of bail, and, 
in so far as they are relevant to the particular 
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application for bail, they must, as previously noted, 
be assessed by the judge before exercising the 
discretion. Indeed, section 2B prescribes that in 
relation to Part C offences: 

‘…the character or antecedents of the person 
charged, the need to protect the public or 
public order and, where appropriate, the need 
to protect the safety of the victim or victims of 
the alleged offence, are to be primary 
considerations.’” [Emphasis added] 

33. The way the courts have traditionally dealt with bail applications was expressed by Allen, P. 
in Donna Vasyli v The Attorney-General SCCrimApp. & CAIS No. 82 of 2015 when she 
said: 

“12. On a true construction of section 4 (2) and paragraph 
(a) (i) of Part A of the Bail Act, and notwithstanding the 
2014 Amendment, I am still of the view that bail may only 
be denied if the State is able to demonstrate that there are 
substantial grounds for believing that the applicant 
would not surrender to custody or appear for trial. In 
assessing whether there are substantial grounds for such 
belief, the court shall also have regard to the nature and 
seriousness of the offence and the nature and strength of 
the evidence against an applicant as prescribed in 
paragraph (g) of Part A.” 

34. In the circumstances, I would dismiss this appeal. 

 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

 

 

Judgment delivered by the Honorable Mr. Justice Evans, JA: 

35. I have had the opportunity of reading in draft the judgment prepared by the learned President 
and agree with the disposition proposed by him for the reasons which he has given. However, 
I have also seen the draft prepared by my learned sister Crane-Scott, JA which clearly shows 
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that this Court is divided on a very important constitutional issue. In these circumstances, as 
the decision in this matter will have far reaching implications, I wish to add a few words of my 
own. 
 

36. This appeal emanates from a decision from Turner, J. in which he, relying on the proviso to 
Article 28(2) of the Constitution, dismissed an application filed by the appellant herein. The 
facts are pretty well set out in the judgment of the learned President and I adopt them for the 
purposes of my comments. 
 

37. Article 28 of the Constitution is in the following terms: 
 

“28. (1) If any person alleges that any of the provisions of 
Articles 16 to 27 (inclusive) of this Constitution has been, 
is being or is likely to be contravened in relation to him 
then, without prejudice to any other action with respect 
to the same matter which is lawfully available, that 
person may apply to the Supreme Court for redress.  
(2) The Supreme Court shall have original jurisdiction — 
 

(a) to hear and determine any application made by 
any person in pursuance of paragraph (1) of this 
Article; and  
 
(b) to determine any question arising in the case of 
any person which is referred to it in pursuance of 
paragraph (3) of this Article,  
 

and may make such orders, issue such writs and give such 
directions as it may consider appropriate for the purpose 
of enforcing or securing the enforcement of any of the 
provisions of the said Articles 16 to 27 (inclusive) to the 
protection of which the person concerned is entitled:  
 

Provided that the Supreme Court shall not 
exercise its power under this paragraph if it is satisfied 
that adequate means of redress are or have been 
available to the person concerned under any other law. 
 
(3) If, in any proceedings in any court established for The 
Bahamas other than the Supreme Court or the Court of 
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Appeal, any question arises as to the contravention of any 
of the provisions of the said Articles 16 to 27 (inclusive), 
the court in which the question has arisen shall refer the 
question to the Supreme Court. 
 
(4) No law shall make provision with respect to rights of 
appeal from any determination of the Supreme Court in 
pursuance of this Article that is less favourable to any 
party thereto than the rights of appeal from 
determinations of the Supreme Court that are accorded 
generally to parties to civil proceedings in that Court 
sitting as a court of original jurisdiction.  
 
(5) Parliament may make laws to confer upon the 
Supreme Court such additional or supplementary powers 
as may appear to be necessary or desirable for enabling 
the Court more effectively to exercise the jurisdiction 
conferred upon it by paragraph (2) of this Article and 
may make provision with respect to the practice and 
procedure of the Court while exercising that 
jurisdiction.”  [Emphasis added] 

 
38. Crane-Scott, JA argues, as I understand her, that Article 28 of the Constitution vests the 

Supreme Court with the sole original jurisdiction to entertain constitutional challenges and 
that: 

“96. Properly understood, Article 28(3) does no more 
than to create a “referral jurisdiction” to be exercised by 
“any court” established for the Bahamas other than the 
Supreme Court or the Court of Appeal. It confers no 
jurisdiction on the Court of Appeal whatsoever and 
certainly does not purport to authorize this Court to 
exercise original jurisdiction to “hear and determine” an 
allegation made for the first time before it that any of the 
provisions of Articles 16 to 27 (inclusive) had been 
infringed. By virtue of the clear words of Article 28(2), 
that jurisdiction is reserved exclusively to the Supreme 
Court upon which original jurisdiction to hear such 
complaints is expressly conferred. As I see it, the referral 
jurisdiction in Article 28(3) is obviously intended to 
buttress rather than to limit the Supreme Court’s 
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original jurisdiction earlier conferred in Article 28(2).” 
 

39. My learned sister further contends that the role of the Court of Appeal in constitutional matters 
is defined by Article 104(1) of the Constitution which is in the following terms: 
 

“104. (1) An appeal to the Court of Appeal shall lie as of 
right from the final decisions of the Supreme Court given 
in exercise of the jurisdiction conferred on the Supreme 
Court by Article 28 of this Constitution (which relates to 
the enforcement of fundamental rights and freedoms).” 

 
40. It should be noted however that this provision does not speak to those situations where a 

constitutional issue is raised during the course of extant appellate proceedings.  
 

41. In arriving at her position Crane-Scott, JA prays in aid the comments of Dr. Francis Alexis a 
well known Constitutional Lecturer and author from his book ‘“Changing Caribbean 
Constitutions”, published in 2015.  In the second edition of his text in a footnote to paragraph 
9.09, Dr. Alexis pointed out that in some of the Constitutions, notably, Barbados, Guyana and 
Trinidad & Tobago, the corresponding provision to Article 28(3) of the Bahamas Constitution 
confers the “referral jurisdiction” on “any court subordinate to the High Court.” He then 
went on to opine as seen in a passage quoted by Crane-Scott, JA as follows: 
 

“9.09. That is the broad drift of the provisions catering 
for such a reference by any court ‘subordinate to the 
High/Supreme Court’, including a court-martial in some 
places, to the Court which for purposes of the human 
rights enforcement redress section is the originating 
court. There are, however, variations among the 
Chapters as to this involvement of a subordinate court in 
such a reference. By the Barbadian Constitution, section 
24(3), the person presiding in the subordinate court ‘shall 
refer the question to the High Court’, but that is so, 
‘unless, in his opinion, the raising of the question is 
merely frivolous or vexatious’. In the Bahamas, the 
reference on a question is to be made by the subordinate 
court as a whole, not only the person presiding, if the 
quoram is more than one person. Nor does the provision 
speak of any exception for a question being frivolous or 
vexatious. Rather, the provision lays down that if, in any 
proceeding in any such court, any such question arises, 
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that court ‘shall refer the question to the Supreme 
Court”.  

 
42. I have no hesitation in accepting that Article 28 of the Constitution vests the Supreme Court 

with the original jurisdiction to determine constitutional challenges. I also accept that the 
aforesaid Article requires all inferior or subordinate courts to refer such matters to the Supreme 
Court for its determination. What is clear however, is that Article 28(3) of the Constitution 
clearly excludes the Court of Appeal from the requirement to refer constitutional issues which 
arise in the course of an appeal to the Supreme Court for determination. 
 

43. Neither Dr. Alexis nor Crane-Scott, JA condescend to explain what is to happen when a 
constitutional issue arises in the course of the hearing of an appeal. Crane-Scott, JA opines that 
the Article:  
 

“96. …certainly does not purport to to authorize this 
Court to exercise original jurisdiction to “hear and 
determine” an allegation made for the first time before it 
that any of the provisions of Articles 16 to 27 (inclusive) 
had been infringed”.  

 
However, properly understood Article 28 of the Constitution vests the Supreme Court with the 
authority to hear constitutional matters but does not say that the Supreme Court has the sole 
right. This is made clear by the need to then put in place the referral requirement by subordinate 
courts. The Article, as noted, excludes the Court of Appeal from the requirement to refer and 
does not prohibit the Court of Appeal from determining any question arising as to the 
contravention of any of the provisions of the said Articles 16 to 27 (inclusive).    
 

44. It should be obvious that there must be a distinction between the situation where the 
constitutional challenge is the subject of the appeal and that where it is one of the issues which 
arises during the appeal. The Court of Appeal is an appellate court and will not exercise original 
jurisdiction over any type of matter. However, any issue which is relevant to the proper 
determination of the appeal which is properly before the Court is justiciable. In a criminal trial 
it is quite common for a defendant to contend that his constitutional rights were violated during 
his arrest and or detention. When he appeals his conviction those claims may be continued, but 
not under Article 104 of the Constitution. 
 

45. In my view Article 104(1) of the Constitution is geared towards the situation where a litigant 
brings a constitutional action before the Supreme Court which is heard and finally determined 
by that Court. Article 104(1) simply gives an applicant the right of appeal to the Court of 
Appeal from a final decision of a judge of the Supreme Court in a constitutional application. 
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Article 104(2) then gives that applicant a right of appeal to the Privy Council from a final 
decision of the Court of Appeal in a constitutional action.  
 

46. In the other situation where a constitutional issue arises during the course of an appeal the 
Court of Appeal has the discretion to determine whether the circumstances are amenable to 
the issue being determined during the appeal. In the event the circumstances are not conducive 
for the matter to be determined, the Court may refer the matter back to the Supreme Court or 
simply decline to deal with the issue as a part of the appeal. That determination may depend 
on whether there would be a need to hear evidence in order to resolve the issue raised. 
 

47. It should be noted that although Article 28 of the Constitution does not impose a requirement 
on the Court of Appeal to refer constitutional matters which arise during the course of an appeal 
to the Supreme Court it does not prohibit such a course of action. It must always be 
remembered that the Constitution must be construed in a purposive manner. It would serve no 
useful purpose for the Court of Appeal to find itself in a situation where a constitutional issue 
arises during an appeal and they can neither hear that matter nor refer it to the Supreme Court 
for determination. As noted the Constitution does not expressly authorize the Court of Appeal 
to hear constitutional issues but neither does it prohibit the Court of Appeal from doing so. 
 

48. I note that as a part of her reasoning Crane-Scott, JA also takes the view that the appellant, not 
having raised the constitutional claims before Bethell, J. nor before the Court of Appeal, it was 
wrong for Turner, J. to rely on Article 28(3) in refusing the appellant’s claim. In looking at the 
claim brought before Turner, J. it is clear that it was a challenge to the decision of Bethell, J. 
not to grant bail to the appellant. It is also clear that the position taken by the appellant was 
that the learned judge, in doing so, had acted contrary to the Constitution. It was also clear 
from the judgment of Bethell, J. that she relied on section 4(6) of the Bail Act. The application 
before Turner, J. was clearly a challenge to the learned judge’s findings. The grounds relied on 
before Turner, J. were as follows: 
 

“(a) That the Applicant’s right to bail has been severely 
infringed due to the Court placing reliance on Section 4 
(6) of the Bail Act in arriving at the decision to refuse bail 
to him. 
 
(b) That there is a clear Separation of Powers between the 
Legislature and the Judiciary and the refusal of bail in 
accordance with Section 4 (6) of the Bail Act, in part or 
whole, violates those fundamental principles. As such, to 
place the burden on the Applicant to satisfy the Court 
that he should be bailed when he is presumed innocent by 
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virtue of Article 20 (2) (a) unreasonably trespassed on the 
Judge’s function as part of the Judiciary and thereby 
undermined the powers of inherent jurisdiction vested in 
her. 
 
(c) That the Applicant has been severely affected due to 
the infringements.” 

 
49. It is clear to me that the claim before Turner, J. was a direct attack on the decision of Bethell, 

J. to refuse bail to the appellant. The appellant had available to him the ability to apply to the 
Court of Appeal to have that decision overturned. Section 8A of the Bail Act, Ch. 103 (as 
amended) gave the appellant a statutory right of appeal to the Court of Appeal from the denial 
to him of bail by the Supreme Court. Section 8A states: 
 

“8A. (1) Where the Supreme Court grants or refuses a 
person bail, or refuses to revoke bail, the prosecution or 
the person, as the case may be, shall have a right of appeal 
to the Court of Appeal. 
 
(2) An appeal shall be filed within two days of the making 
of the decision, the subject matter of the appeal, and 
pending the hearing of an appeal against an order 
admitting an accused person to bail that order shall be 
suspended.” 

 
50. It is accepted that the appellant did file and pursue an appeal which was unsuccessful. 

However, as noted by the learned President herein: 
 

“8. The appeal against the denial of bail by Bethell, J. was 
heard by this Court on 20 July 2020 and this Court 
dismissed the appeal in a written judgment delivered on 
17 August 2020. At the time of that appeal this Court was 
not made aware of the Constitutional Motion before 
Turner, J. nor was it argued before the Court that the 
learned judge fell in to error when she relied upon section 
4(6) of the Bail Act.  
 
9. Notwithstanding the dismissal of the appeal against the 
denial of bail on 17 August 2020, the appellant, on 20 
August 2020 amended the Originating Notice of Motion 
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seeking the relief claimed as cited above which included 
the relief that he be admitted to bail, which bail had just 
been denied by this Court three days before.” 

 
51. I agree with Turner, J. that in dealing with the matter in the way which it was done he was 

being put in a position of being asked to set aside a decision of Bethell, J. which had already 
been considered and upheld by the Court of Appeal. In my view, there was nothing which 
prohibited the appellant from raising the constitutional issues during his appeal and in my view 
he should have done so. This was not a situation where the appellant nor his counsel were at 
liberty to “keep their powder dry”.The Court of Appeal would either have resolved those issues 
or referred the matter to the Supreme Court for determination. If the matter had been referred 
the application would have been properly before the Supreme Court and could not conflict 
with the decision of the Court of Appeal in the matter. 
 

52. It is well established that the Supreme Court has an inherent power which it may exercise to 
prevent abuse of its process. Referring to this power, Lord Diplock observed in Hunter v Chief 
Constable of the West Midlands Police [1982] AC 529 at 536: 
 

"[There is an] inherent power which any court of justice 
must possess to prevent misuse of its procedure in a way 
which, although not inconsistent with the literal 
application of its procedural rules, would nevertheless be 
manifestly unfair to a party to litigation before it, or 
would otherwise bring the administration of justice into 
disrepute among right-thinking people. The 
circumstances in which abuse of process can arise are 
very varied; those which give rise to the instant appeal 
must surely be unique. It would, in my view, be most 
unwise if this House were to use this occasion to say 
anything that might be taken as limiting to fixed 
categories the kinds of circumstances in which the court 
has a duty (I disavow the word discretion) to exercise this 
salutary power." [Emphasis added] 

 
53. This principle dates back to the well- known case of Henderson v Henderson [1843-60] All 

ER Rep 378 where the court confirmed that  a party may not raise any claim in subsequent 
litigation which they ought properly to have raised in a previous action. In Johnson v Gore 
Wood & Co. [2000] UKHL 65 the House of Lords considered the circumstances in which 
subsequent proceedings could be deemed an abuse of process. Delivering the leading 
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judgment, Lord Bingham cited the ruling in the seminal decision in, Henderson v Henderson 
and opined: 
 

"This form of abuse of process has in recent years been 
taken to be that described by Sir James Wigram V-C in 
Henderson v Henderson (1843) 3 Hare 100 at 114 where 
he said: 
 

‘In trying this question, I believe I state the rule of 
the Court correctly when I say that, where a given 
matter becomes the subject of litigation in, and of 
adjudication by, a court of competent jurisdiction, 
the Court requires the parties to that litigation to 
bring forward their whole case, and will not (except 
under special circumstances) permit the same 
parties to open the same subject of litigation in 
respect of a matter which might have been brought 
forward as part of the subject in contest, but which 
was not brought forward, only because they have, 
from negligence, inadvertence, or even accident, 
omitted part of their case. The plea of res judicata 
applies, except in special cases, not only to points 
upon which the Court was actually required by the 
parties to form an opinion and pronounce a 
judgment, but to every point which properly 
belonged to the subject of litigation, and which the 
parties, exercising reasonable diligence, might have 
brought forward at the time’.” [Emphasis added] 

 
54. The application of this principle by Turner, J. does not work an injustice to the appellant as I 

am also of the view that the appellant was free to make a new application for bail which was 
not based on an attack on the decision of Bethell, J. See Michael Renaldo Mackey and 
Edward Anwar Johnson v. Regina SCCrApp. Nos. 288 & 289 of 2015; Damargio Whyms 
v The Director of Public Prosecutions SCCrApp. No. 148 of 2019.  In such an application 
he could seek whatever constitutional interpretations he wanted and apply them to his claim to 
a right to be given bail. However, as noted, the substratum of the claim before Turner, J. was 
not a challenge to the State’s right to detain him but an assertion that Bethell, J. had applied 
the law to his case in such a way that his fundamental rights had been breached. An order by 
Turner, J. in those circumstances would necessarily override the decision by the Court of 
Appeal upholding the decision of Bethell, J. 
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55. In conclusion, I find that Turner, J. was right to dismiss the application brought by the appellant 
and I agree with the President that the appeal herein should be dismissed. 
 
 
 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 

 

Judgment delivered by the Honourable Madam Justice Crane-Scott, JA: 

56. I have read both majority opinions and regret that I am unable to agree with the reasoning or 
with the disposition of this appeal which they have proposed. For the reasons which now 
follow, I would have allowed the appeal, quashed the judge’s order and remitted the 
appellant’s Constitutional Motion of 20 August 2020 to the learned judge for consideration 
and determination of the substantive issues raised therein.  
 

57. The factual background against which the appellant’s constitutional application was instituted 
in the Supreme Court is set out in the President’s draft and need not be set out in full again. It 
is sufficient to say that thus far, this appellant has approached the Supreme Court on two 
occasions seeking constitutional redress, and has, to date, not yet had a determination from 
that Court as to his core complaints that section 4(6) of the Bail Act is unconstitutional and in 
breach of his Article 20(2)(a) rights and that his Article 20(2)(a) rights were infringed by the 
judge’s application of section 4(6) to his bail application. 
 

58. In his Originating Notice of Motion, filed on 3 July 2020, the appellant initially sought the 
following relief:  
 

1) a declaration that his Article 20(2)(a) right to the 
presumption of innocence had been infringed;   
 
2) a further declaration that section 4(6) of the Bail Act 
inserted therein by section 2 of the Bail (Amendment) 
Act, No. 14 of 2014 is unconstitutional; and  
 
3) damages for constitutional redress and costs. 

 
59. The Motion was filed in the Supreme Court, the day following publication on 2 July 2020 of 

Bethell, J.’s written reasons for denying him bail in December 2019. The Motion was not 
heard. 
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60. In his supporting affidavit filed on 3 July 2020 in the court below the appellant asserted, inter 
alia, that among her reasons for denying bail, the learned judge had made the following 
statement:  
 

“12. …I reiterate section 4(6) of the Bail Act which states 
that at the hearing of an application for bail, it shall be 
the burden of the applicant to satisfy the court that bail 
should be granted.”  

 
The appellant further asserted that in making that statement, the judge fell into constitutional 
error, since section 4(6) is unconstitutional. The appellant then set out his primary grievances 
complaints as follows:  
 

“16. That it is therefore the Deponent’s contention that 
section 4(6) of the Bail Act, as inserted into the Principal 
Act by its 2014 amendment, trampled on the inherent 
jurisdiction vested in the Supreme Court judge and 
thereby undermined her functions as part of the 
Judiciary and also encroached on the clear Separation of 
Powers that exists in this Jurisdiction; 
 
17. That the above actions are believed by the Deponent 
to be in violation of the right to be presumed innocent 
until being proved otherwise, which right is guaranteed 
by Article 20(2)(a) of the Constitution of the 
Commonwealth The Bahamas.” 

 
61. Section 4(6) of the Bail Act which the appellant sought to challenge in the Supreme Court and 

for which he sought constitutional relief by way of declaration had been inserted into the Act 
by section 2 of the Bail (Amendment) Act, No. 45 of 2014. Following the amendment, section 
4(6) now provides as follows: 
 

“4. (6) At the hearing of an application for bail, it shall be 
the burden of the applicant to satisfy the court that bail 
should be granted.” [Emphasis added] 

 
62. Although the appellant’s bail appeal had been filed in December 2019, immediately after he 

was denied bail, it understandably, did not come on for substantive hearing before the Court 
of Appeal until July of the following year when the judge’s written reasons became available. 
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63. After the bail appeal was heard, this Court (differently constituted) issued its written decision 
on 17 August 2020 affirming the judge’s decision to deny him bail. (See Deshawn Brooks 
and anor v. The Director of Public Prosecutions SCCrApp. Nos. 201 and 203 of 2019). 
 

64. Following the Court of Appeal’s decision, the appellant amended his Constitutional Motion 
and approached the Supreme Court under Article 28(1) of the Constitution once again to have 
his primary grievances heard. In his Amended Originating Notice of Motion of 20 August 
2020, the appellant sought the identical relief set out in the original Motion, but added, what 
I consider to be a request for a consequential order that he be admitted to bail. In his Amended 
Motion, he sought the following relief: 
 

1) a declaration that his Article 20(2)(a) right to the 
presumption of innocence had been infringed;   
 
2) a further declaration that section 4(6) of the Bail Act 
inserted therein by the Bail (Amendment) Act, No. 14 of 
2014 is unconstitutional; 
 
3) an order admitting the appellant to bail; and 
 
4) damages for constitutional redress and costs. 
[Emphasis added] 
 

65. The amended application was heard before Turner, J. on 27 August and 1 September 2020 
respectively, after which the appellant’s application for constitutional redress was dismissed 
under the proviso to Article 28(2) as being a “collateral attack” on the decision of the Court 
of Appeal, affirming Bethell, J.’s decision denying him bail, and an abuse of the court’s 
process. It is the correctness of the learned judge’s application of the Article 28(2) proviso 
that is the subject of this appeal.  
 

66. Extracts from the learned judge’s written decision are found at paragraphs 11, 12 and 18 of 
the President’s opinion. In summary, the learned judge invoked the fundamental rights redress 
proviso to Article 28(2) of the Constitution, declined to make either of the declarations sought 
and dismissed the constitutional application. As appears from his decision, he refused to 
determine the constitutional questions as it was his opinion that the appellant’s resort to Article 
28(1) of the Constitution was an abuse of the process of the court because the application was, 
in essence, an appeal to him against the Court of Appeal’s decision of 17 August 2020 and “a 
collateral attack” on the Court’s decision affirming Bethell, J.’s decision to deny him bail. As 
the learned judge saw it, adequate means of redress had been available to the appellant by way 
of his appeal to the Court of Appeal under the Bail Act, since the Court of Appeal had 
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jurisdiction and was the proper forum to have dealt with his constitutional challenges to the 
validity of section 4(6) of the Bail Act during the hearing and could have given him redress in 
the form of bail. The majority agrees. 
 

67. At paragraph 16 of his opinion, the President (with whom Evans, JA agrees) states: 
 

“16. I agree with the view of Turner J that this application 
for constitutional relief is, in substance and effect, an 
appeal to him against the decision of this Court 
dismissing the appeal against the decision of Bethell, J. 
refusing bail.” [Emphasis added] 

 
68. With all due respect to the learned judge (and to the majority opinion) this is a patently wrong 

characterization of the true nature of the appellant’s constitutional grievances, which, properly 
examined, were much more substantive than a mere request for bail. As I see it, the view they 
all have taken of the “substance and effect” of the appellant’s constitutional application 
minimizes the appellant’s core complaints concerning the validity of section 4(6) of the Bail 
Act and the infringement of his Article 20(2)(a) right to the presumption of innocence. Their 
decision also overlooks several issues of considerable constitutional importance involving, 
inter alia, the permissible limits of this Court’s jurisdiction during a bail appeal to “hear and 
determine” a constitutional challenge to the validity of a section of the Bail Act in 
circumstances where the challenge had not first been heard and determined and a final decision 
given in the Supreme Court in the proceedings from which the appeal arose. (See Articles 28 
and 104(1) of the Constitution.) 
 

69. In my view, the problem lying at the heart of this appeal is one of jurisdiction and, in particular, 
the intended jurisdictional boundaries between the Supreme Court and the Court of Appeal, 
respectively, in matters engaging the enforcement of fundamental rights and freedoms. As I 
see it, the starting point for consideration of the issues on this appeal must necessarily lie in 
the recognition that while the Court of Appeal is undoubtedly a superior court of record and 
higher in the hierarchical system than the Supreme Court, its jurisdiction and powers are not 
at large. (Article 98) 
 

70. Article 98(1) of the Constitution which establishes a Court of Appeal for The Bahamas 
declares that the Court “shall have such jurisdiction and powers as may be conferred upon 
it by this Constitution or any other law.” In my view, the correctness of the conclusion that 
the appellant’s application for constitutional relief was in “substance and effect” an appeal 
from this Court’s August 2020 decision and consequently an abuse of the court’s process 
justifying the judge’s resort to the Article 28(2) proviso, cannot be sustained without a proper 
appreciation of, inter alia, the jurisdictions conferred by Articles 28 and 104(1) upon the 
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Supreme Court and the Court of Appeal respectively; as well as the scope and limits of the 
appellate jurisdiction conferred on this Court in appeals instituted under section 8A of the Bail 
Act. 
 

71. Viewed broadly, the appellant’s grounds of appeal (set out at paragraph 13 of the President’s 
opinion) challenge the learned judge’s refusal to give him the primary constitutional relief 
which he had sought but, instead to apply the Article 28(2) proviso on the basis that his 
amended constitutional application was an abuse of process and undermined the rule of law 
because the application was no more than a request for an order admitting him to bail.   
 

72. In his written reasons justifying his resort to the Article 28(2) proviso the learned judge not 
only characterized the entirety of the appellant’s constitutional application as being a 
“collateral attack” on the Court of Appeal’s decision and an appeal to him against the decision 
of this Court dismissing the appeal against the decision of Bethell, J., refusing bail. He also 
held that adequate means of redress had been available to the appellant within the context of 
his appeal to the Court of Appeal under the Bail Act, since the appellant’s constitutional 
challenges to the validity of section 4(6) of the Bail Act and the infringement of his Article 
20(2)(a) right to the presumption of innocence could have been addressed by the Court of 
Appeal on his bail appeal. 
 

73. In my view, before such a conclusion can withstand legal scrutiny, it should, at minimum, 
have shown some appreciation for the original jurisdiction conferred on the Supreme Court 
by Article 28(2) in relation to the enforcement of fundamental rights and freedoms. There 
should also have been some discussion of the constitutional jurisprudence and the tests which 
have been developed at the highest level to guide the manner in which the proviso to Article 
28(2) may be invoked to prevent abusive resort by litigants to the Supreme Court.  
 

74. There should, in my view, also have been some appreciation for the rationale behind the 
“referral jurisdiction” created by Article 28(3) which, on an ordinary reading, confers no 
jurisdiction on the Court of Appeal, but merely appears to reinforce the original jurisdiction 
expressly conferred on the Supreme Court exclusively by Article 28(2) to hear and determine 
questions involving fundamental rights and freedoms. Finally, given the judge’s reliance on 
The Attorney-General v. Bradley Ferguson SCCrApp. Nos. 57, 106, 108 and 116 of 2008 
and his independently considered opinion on the jurisdiction conferred upon the Court of 
Appeal in Article 28(3), one would have expected the judge to have explained how such an 
interpretation might conflict with the appellate jurisdiction which is conferred on the Court of 
Appeal by Article 104(1) to hear an appeal relating to the enforcement of any of the 
fundamental rights and freedoms only after a final decision of the Supreme Court had been 
given in exercise of the jurisdiction conferred on the Supreme Court by Article 28. All of these 
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provisions are contained in the Constitution as our supreme law and clearly supersede the 
appellate jurisdiction conferred on this Court by section 8A of the Bail Act (an ordinary law). 
 

75. Before I discuss the relevant provisions, this is a convenient point to frontally address some 
of the observations which the President and Evans, JA have made in response to the earlier 
version of my draft which I had circulated. 
 

76. Between paragraphs 21 through 24 of the recirculated version of his opinion, the President 
refers to the Jamaican authorities of Hinds v. R [1977] AC 195 and Chen-Young et al v. 
Eagle Merchant Bank Jamaica Ltd and others (2018) 92 WIR 521 respectively, to justify 
his conclusion at paragraph 27 that there is “nothing in Article 28” that prevents an appellant 
from relying on a breach of the Constitution as a ground of his bail appeal. As I understand it, 
the President is of the view that the Court of Appeal which heard the appellant’s bail appeal 
had jurisdiction to hear the appellant’s constitutional application because there is no provision 
in Article 28 expressly prohibiting it. Evans, JA agrees. 
 

77. In my view, the majority’s reliance on Chen-Young to support their conclusion that the Court 
of Appeal had the necessary original jurisdiction to itself hear and determine constitutional 
questions for the first time during the course of a bail appeal appears to be misconceived. That 
case is easily distinguishable on the facts as well as on the law from what occurred in this 
case. What was before the Jamaican Court of Appeal was not a substantive appeal, but rather, 
a highly “unusual and extraordinary” application which sought relief from the Court in the 
form, inter alia, of declarations: (i) to vacate an appellate hearing which had concluded before 
the Jamaican Court in 2013, and in which the Court’s reserved judgment had not been handed 
down prior to the retirement of all three justices who had heard the appeal; and (ii) to nullify 
the purported delivery of the reserved judgment (ostensibly authored by one of the retired 
justices and concurred in by the other two) which had been handed down in December 2017 
by another panel of the Court which had been convened for that express purpose. 
 

78. Significantly, the Court in Chen-Young accepted the Solicitor-General’s submissions on 
behalf of the Attorney-General, as the Interested Party, that the Jamaican Court of Appeal is 
an appellate body and not a court of original jurisdiction in respect of matters relating to 
fundamental rights and freedoms; and accordingly, that it is not empowered to make a 
determination in the first instance on the question of whether there has been abrogation of any 
of the applicants’ fundamental rights and freedoms and to provide redress in respect of them. 
 

79. Although Brooks, JA pointed out that in Jamaica constitutional issues have “on occasion” 
been raised for the first time at the appellate level and that the well-known case of Hinds is 
one example of that phenomenon, the Jamaican Court of Appeal unanimously declined to 
assume original jurisdiction to make any determination as to the alleged breach of the 
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applicants’ fundamental right to a fair hearing within a reasonable time. The Jamaican Court 
of Appeal opted instead to grant relief to the applicants, on the basis of the Court’s inherent 
jurisdiction which, they were satisfied, enabled it to avoid injustice and to properly and 
effectively fulfil its role as a court of law.  
 

80. I am indebted to the President for drawing attention to the decision in Chen-Young. Although 
distinguishable, the approach taken by the Jamaican Court of Appeal accords exactly with the 
views I have here (and elsewhere) expressed regarding the absence of any jurisdiction 
(whether conferred by the Constitution or any other law) which would permit the Bahamas 
Court of Appeal to assume original jurisdiction to hear questions regarding the contravention 
of Articles 16 to 27 (inclusive) of the Constitution in the course of an appeal, unless, of course, 
there is before it for its appellate review and consideration, a final decision of the Supreme 
Court given in exercise of its original jurisdiction in relation to such matters. (See Article 
104(1)) 
 

81. The majority appears to be attracted to the observations of Brooks, JA seen at paragraph 178 
of Chen-Young, that the Jamaican Court of Appeal has on occasion accepted jurisdiction to 
hear constitutional issues raised for the first time on appeal. They obviously agree with the 
explanation he provides (clearly obiter) for why claims for redress for breaches of 
constitutional rights are for the most part raised at the level of the Supreme Court, namely 
because that Court as a trial court is better placed to hear the evidence that is usually required 
to establish the breach of the relevant constitutional right. At paragraph 25 the President 
suggests that the Jamaican Court of Appeal declined jurisdiction to hear the applicants’ 
constitutional claim not on the basis that they had no jurisdiction, but because the nature of 
the claim required evidence and “was not a pure issue of law”. I regret that I have been unable 
to find anywhere in Brooks, JA’s opinion any indication that the Jamaican Court of Appeal 
would have assumed jurisdiction to hear and determine the matter had it been a matter of pure 
law. 
 

82. The suitability of a trial court to hear evidence may well explain the rationale behind the 
decision which the framers of Commonwealth Caribbean Constitutions took to confer original 
jurisdiction on the High or Supreme Court (as the case may be) to hear and determine 
constitutional issues. However, the framers also included Article 98(1) in the Constitution. 
That provision explicitly declares that the jurisdiction and powers of the Bahamas Court of 
Appeal are as conferred upon it by “the Constitution or any other law”. In the light of Article 
98(1) therefore, it is to the Constitution and to the law (whether statutory or common law) that 
we must of necessity turn to determine the nature and extent of this Court’s jurisdiction and 
powers.  
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83. At paragraph 25 of the President’s opinion, with which Evans, JA agrees, the majority states 
that notwithstanding that constitutional issues are usually raised in the Supreme Court, there 
is “no bar” to an appellant raising for the first time at the appellate level a constitutional issue 
of pure law which requires no evidence or fact-finding. At paragraph 26, the President relies 
on a previous decision of this Court in Bradley Ferguson and suggests that nothing prevented 
the appellant in this case from including as a ground of appeal his complaint that the judge 
who heard the bail proceedings had erred in relying on section 4(6) of the Bail Act, which he 
claimed to be unconstitutional. In their view, the validity of the section raised a matter of pure 
law capable of being determined for the first time by the Court of Appeal rather than by the 
Supreme Court. Finally, at paragraph 27, the President concludes with the observation that 
there is “nothing in Article 28” that would have prevented the appellant from relying on a 
breach of the Constitution as a ground of his appeal. 
 

84. With the greatest respect, the jurisdiction and powers of The Bahamas Court of Appeal are 
not at large. Its jurisdiction and powers are by virtue of Article 98(1) expressly declared to be 
“conferred upon it by [the] Constitution or any other law.” In the light of the clear words 
of Article 98(1), the jurisdiction and powers of this Court cannot be inferred or deduced. 
Furthermore, and contrary to the majority view, considerations such as whether the 
constitutional question involved a pure point of law or depended on evidence or fact-finding, 
more appropriate to resolution in the Supreme Court, have absolutely no bearing on the 
question whether the Court of Appeal has or does not have jurisdiction and power to entertain 
an appeal, or to hear an application or otherwise act.  
 

85. I turn next to discover what the majority considers to be the constitutional or legal basis for 
the Court of Appeal on the bail appeal to have heard and determined the constitutional issues 
raised in the appellant’s application, in circumstances where the questions were not first 
determined in the Supreme Court. I may be mistaken, but I have been unable to discover 
anywhere in the President’s opinion, an express statement as to what specific provision of the 
Constitution or other law he considers would confer on this Court, original jurisdiction to 
entertain a constitutional question on an appeal in circumstances where the question was not 
first finally decided in the Supreme Court exercising the original jurisdiction conferred on it 
by Article 28.  
 

86. In view of the majority’s reliance on Bradley Ferguson, I may be correct to assume that (like 
the learned judge with whose opinion they agree) the majority also considers that the Court of 
Appeal’s jurisdiction to have heard and determined the constitutional question in course of the 
appellant’s bail appeal derives from Article 28(3).  
 

87. At paragraph 47 of his contribution to this decision, Evans, JA, (while accepting that nothing 
in Article 28 confers any express jurisdiction on the Court of Appeal) would nonetheless 
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deduce or imply original jurisdiction for the Court of Appeal to hear and determine 
constitutional questions which arise in the course of the hearing of an appeal from the absence 
from Article 28(3) of anything which would expressly prohibit the Court from determining 
any such question. Once again and most respectfully, given the hierarchical structure and the 
jurisdictions conferred on the Supreme Court and the Court of Appeal respectively by the 
Constitution (read as a whole) for the enforcement of fundamental rights and freedoms in 
Articles 16 to 27 (inclusive), I do not believe this Court’s jurisdiction and powers can properly 
be inferred or deduced from the absence of language in Article 28 which expressly prevents 
the Court from so acting. As Article 98(1) itself states, the jurisdiction of the Court of Appeal 
must be conferred upon it. 
 

88. With those broad observations, I turn to consider Article 28(3) of the Constitution. 

Article 28(3) – the referral jurisdiction provision 

89. As noted, the learned judge and the majority all subscribe to the Crown’s submission that in 
view of the appellant’s pending appeal before the Court of Appeal, the only proper forum for 
the appellant to have had his challenges to the constitutionality of section 4(6) of the Bail Act 
and the infringement of his Article 20(2)(a) right to the presumption of innocence determined 
was before the Court of Appeal rather than before the Supreme Court. The pending bail appeal 
before the Court of Appeal, they suggest, provided “adequate alternative redress” for the 
resolution of the appellant’s constitutional grievances. 
 

90. That opinion (primarily premised on paragraph 54 of Bradley Ferguson) is that the Court of 
Appeal had jurisdiction under Article 28(3) to have heard and disposed of the constitutional 
objections during the bail appeal. Like the learned judge, the majority further suggest that the 
appellant ought to have raised the constitutional challenges in the Court of Appeal in the 
course of his appeal against the denial of bail which he had instituted under section 8A of the 
Bail Act. This is notwithstanding that the challenge to the validity of the section had never 
been made, considered or finally determined before Bethell, J. in the Supreme Court during 
the bail proceedings before her; and further, had not been included in the appellant’s grounds 
of appeal for appellate review.   
 

91. In summary, the judge and the majority consider that: (i) by not raising the constitutional 
questions for consideration by the Court of Appeal during the hearing of his bail appeal; and 
(ii) by immediately amending his Constitutional Motion in the Supreme Court to include a 
request for redress in the form of an order admitting him to bail after delivery of the Court’s 
decision, the appellant abused the court’s processes and undermined the rule of law because: 
(a) the constitutional points should have been taken before the Court of Appeal which had 
jurisdiction to hear them; and (b) amending the Motion to request bail was “in substance and 
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effect” an appeal from the Court’s decision of 17 August 2020 refusing his appeal against 
Bethell, J.’s denial of bail and was in reality a “collateral attack” on the decision of this Court. 
 

92. At paragraph 30 , the President also states that since the appellant had “other adequate means 
of redress” available to him to obtain bail other than the Constitutional Motion; and further 
could have made his complaints in the course of his appeal against the denial of bail which 
was before the Court of Appeal; and chose not to include the complaint in his grounds of 
appeal; or to inform the Court of his pending constitutional application in the Supreme Court, 
this was an abuse of process and the judge’s resort to the fundamental rights redress proviso 
to Article 28(2) to dismiss the constitutional application was correct. For reasons which should 
by now have become obvious, I cannot agree with that view since, properly examined, the 
appellant’s constitutional grievances involved much more than a request to be admitted to 
bail.  
 

93. Turner, J. explained his reasons for dismissing the Constitutional Motion between paragraphs 
30 through 46 of his decision extracted at paragraph 12 of the President’s opinion. Between 
paragraphs 25 through 31 of his decision, the judge considered the Crown’s submission that 
the appellant’s application was not properly made in the Supreme Court and was an abuse of 
process. At paragraph 30, the learned judge agreed with the Crown’s submission (based on 
Bradley Ferguson) that the Court of Appeal had jurisdiction on his bail appeal to hear and 
determine constitutional questions which had not been first raised in the Supreme Court in the 
proceedings under appeal.  
 

94. The judge further found the Crown’s submission to be consistent not only with Bradley 
Ferguson, but with Article 28(3) of the Constitution which he had also considered. He relied 
on paragraph 53 of Ferguson to support his own view that Article 28(3) of the Constitution 
permitted the Court of Appeal (at the hearing of the appellant’s bail appeal) to have heard and 
determined the very issues in relation to the constitutionality of section 4(6) of the Bail Act 
and the infringement of his Article 20(2)(a) right to the presumption of innocence which the 
appellant had, in his constitutional application, sought to have heard and determined. At 
paragraph 31 Turner, J. stated: 
 

“31.This is entirely consistent with the Constitution, per 
Article 28(3), (and as indicated in paragraph 53 in 
Ferguson above) which reads: 
 

‘(3) If, in any proceedings in any court established 
for the Bahamas other than the Supreme Court or 
the Court of Appeal, any question arises as to the 
contravention of any of the provisions of the said 
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Articles 16 to 27 (inclusive), the court in which the 
question has arisen shall refer the question to the 
Supreme Court.’”   [Emphasis added]   
 

95. In my view, the learned judge’s reliance on Article 28(3) cannot be sustained because upon 
its ordinary construction the provision does not confer or purport to confer original jurisdiction 
on the Court of Appeal to itself hear questions relating to the contravention of Articles 16 to 
27 of the Constitution at all. Rather (as Article 28(3) itself states) it is intended to ensure that 
when questions arise in the course of proceedings before any court established for The 
Bahamas (other than the Supreme Court or the Court of Appeal), that court shall refer the 
question to the Supreme Court.    
 

96. Properly understood, Article 28(3) does no more than to create a “referral jurisdiction” to be 
exercised by “any court” established for The Bahamas other than the Supreme Court or the 
Court of Appeal. It confers no jurisdiction on the Court of Appeal whatsoever and certainly 
does not purport to authorize this Court to exercise original jurisdiction to “hear and 
determine” an allegation made for the first time before it that any of the provisions of Articles 
16 to 27 (inclusive) had been infringed. By virtue of the clear words of Article 28(2), that 
jurisdiction is reserved exclusively to the Supreme Court upon which original jurisdiction to 
hear such complaints is expressly conferred. As I see it, the referral jurisdiction in Article 
28(3) is obviously intended to buttress rather than to limit the Supreme Court’s original 
jurisdiction earlier conferred in Article 28(2).      
 

97. In the second edition of his text, “Changing Caribbean Constitutions”, published in 2015, 
renowned constitutional scholar Dr. Francis Alexis, describes Article 28(3) as a “human rights 
redress reference”. He explains that the provision is found, in different formulations and with 
minor variations, in most Commonwealth Caribbean constitutions, except Jamaica: See 
footnote 18 of Chapter 9 – “Redress” where Dr. Alexis identifies the “human rights referral 
or reference” provision in the following Constitutions: Antigua & Barbuda s. 18(3), Bahamas 
s. 28(3), Barbados s. 24(3), Belize s. 20(3), Dominica s. 16(3), Grenada s. 16(3), Guyana 1980 
art 153(3), St. Kitts Nevis s. 18(3), St. Lucia s. 16(3); St. Vincent and the Grenadines s. 16(3) 
and Trinidad & Tobago 1976 s. 14 (4). 
 

98. In a footnote to paragraph 9.09, Dr. Alexis points out that in some of the Constitutions, 
notably, Barbados, Guyana and Trinidad & Tobago, the corresponding provision to Article 
28(3) of the Bahamas Constitution confers the “referral jurisdiction” on “any court 
subordinate to the High Court.” This difference in wording did not prevent Dr. Alexis from 
making the following observation: 
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“9.09. That is the broad drift of the provisions catering 
for such a reference by any court ‘subordinate to the 
High/Supreme Court’, including a court-martial in some 
places, to the Court which for purposes of the human 
rights enforcement redress section is the originating 
court. There are, however, variations among the 
Chapters as to this involvement of a subordinate court in 
such a reference. By the Barbadian Constitution, section 
24(3), the person presiding in the subordinate court ‘shall 
refer the question to the High Court’, but that is so, 
‘unless, in his opinion, the raising of the question is 
merely frivolous or vexatious’. In the Bahamas, the 
reference on a question is to be made by the subordinate 
court as a whole, not only the person presiding, if the 
quoram is more than one person. Nor does the provision 
speak of any exception for a question being frivolous or 
vexatious. Rather, the provision lays down that if, in any 
proceeding in any such court, any such question arises, 
that court ‘shall refer the question to the Supreme 
Court”. [Emphasis added] 

 
99. Although Article 28(3) of our Constitution is directed at “any court established for The 

Bahamas other than the Supreme Court or the Court of Appeal” and does not use the 
term “any court subordinate to the High Court”, as in Barbados, Guyana and Trinidad and 
Tobago, it certainly does not confer or purport to confer any jurisdiction on the Court of 
Appeal to hear and determine anything whatsoever. Given the clear words of Article 28(3), I 
agree with Dr. Alexis that the provision creates no more than a “referral jurisdiction”, 
mandating the court in which the constitutional question arises, to “refer the question to the 
Supreme Court”. Read in this way, Article 28(3) is completely deferential to the original 
jurisdiction conferred on the Supreme Court by Article 28(2) to hear and determine challenges 
to the constitutionally guaranteed fundamental rights and freedoms.     
 

100. Speaking for myself, I am completely satisfied that read within its context within Article 28 
as a whole, Article 28(3) (as the provision itself states) merely creates a “human rights 
redress referral jurisdiction”. The provision is directed to those situations where a question 
as to the contravention of a fundamental right or freedom arises in any proceedings before a 
court established for The Bahamas (not being the Supreme Court or the Court of Appeal). 
There is no ambiguity in Article 28(3). Properly understood, it does no more than to create a 
“referral jurisdiction” to be exercised by an inferior court (e.g. a magistrates’ court or other 
inferior court established for the Bahamas). It cannot, and should not be interpreted (as the 
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majority have done using, it seems, a process of implication and deduction) as having also 
conferred on the Court of Appeal the original jurisdiction to hear and determine allegations 
about breaches or likely breaches of Articles 16 to 27 (inclusive) of the Constitution which 
Article 28(2) itself has exclusively conferred on the Supreme Court alone to decide.  
 

101. Interpreted in this way, Article 28(3) supports, as well as reinforces, the original jurisdiction 
which is expressly conferred on the Supreme Court by Article 28(2) which states: 
 

“28. (2) The Supreme Court shall have original 
jurisdiction –  
 

(a) to hear and determine any application made by 
any person in pursuance of paragraph (1) of this 
Article; and 
 
(b) to determine any question arising in the case of 
any person which is referred to it in pursuance of 
paragraph (3) of this Article…” [Emphasis added] 

 
102. In view of the interpretation I have given to Article 28(3), it should be obvious that I do not 

agree with the basis on which the Court of Appeal in Bradley Ferguson assumed jurisdiction 
under Article 28(3) to hear and determine appellate submissions which raised a constitutional 
challenge to section 4(2) of the Bail Act in circumstances where that portion of the Bail Act 
had not first been challenged, argued and determined in the Supreme Court in the proceedings 
from which the appeal arose. I fully recognize that at this point in time, I may be the lone 
voice questioning the propriety of what occurred in Bradley Ferguson, but at this level, this 
can and does happen from time to time. Unlike Turner, J., I am entitled to question and to 
express a considered opinion which may differ from what previous members of this Court 
may have held. 
 

103. Since the decision in Bradley Ferguson, differently constituted panels of this Court have, in 
the course of their appellate review of the exercise of judicial discretion on bail appeals, 
expressed views about specific provisions of the Bail Act (as amended) and the impact of the 
amendments on the right of liberty and the presumption of innocence set out in Articles 19 
and 20(2)(a) of the Constitution. See for example Richard Hepburn v. The Attorney-
General SCCrApp. & CAIS No. 276 of 2014; Donna Vasyli v. The Attorney-General 
SCCrimApp. & CAIS No. 82 of 2015; Jevon Seymour v. The Director of Public 
Prosecutions SCCrApp. & CAIS No. 115 of 2019; and Jeremiah Andrews v. The Director 
of Public Prosecutions SCCrApp. & CAIS No. 163 of 2019. 
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104. It is noteworthy that, unlike what occurred in Bradley Ferguson, in none of these bail appeals, 
did this Court (despite being aware of reservations about the constitutionality of certain 
amending provisions of the Bail Act) arrogate unto itself the jurisdiction to give constitutional 
redress by striking down or making declarations in relation to the amending provisions on 
constitutional grounds. The reason for this is obvious. In my view, those panels must have 
recognized the limits of this Court’s jurisdiction under the Bail Act to do any such thing. 
Furthermore, they were doubtless also cognizant of the limits of this Court’s jurisdiction under 
Article 104(1) which confers on the Court of Appeal, appellate jurisdiction in fundamental 
rights matters only following a final decision of the Supreme Court given in exercise of its 
jurisdiction under Article 28. The latter point finds strong support in the following 
observations of this Court (differently constituted) in Barrington Robinson v. The Attorney-
General SCCrApp & CAIS No. 207 of 2013. Though not made in the context of a bail appeal, 
the attitude of the Court in Robinson to the ability of the Court to rule on constitutional issues 
not finally determined before the Supreme Court, cannot be ignored. 
 

105. Writing for the Court, the President, Madam Justice Allen (now Dame Anita) stated: 
 

“9. We must disagree with the assertions of the 
respondent and of the learned trial judge that this Court 
in Andrew Davis v. The Commissioner of Police ruled 
that the mandatory minimum sentence of 4 years was 
constitutional. In that case, this Court differently 
constituted opined obiter, “…that the enactment of a 
mandatory minimum sentence is not unconstitutional per 
se…”. No more was said on this point. The case was 
decided on the basis of proportionality. The panel 
determined that the minimum sentences imposed by the 
Dangerous Drugs Act were subject not only to the 
provisions of Article 17 of the Constitution but also to the 
proportionality requirements stipulated in Section 185 of 
the Criminal Procedure Code. The constitutionality of 
the mandatory minimum sentence remains a live issue.” 
[Emphasis added]  

 
106. In Robinson, after considering whether the case was an appropriate one for the application of 

the Article 28(2) proviso, the Court ultimately allowed the appeal and remitted the matter back 
to the Supreme Court for hearing before that Court of the constitutionality of section 22 of the 
Dangerous Drugs Act which Robinson had sought to challenge in the Supreme Court by way 
of his application under Article 28(1) of the Constitution.  
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107. In allowing the appeal, Dame Anita made the following observations which are relevant to 
this appeal and with which I wholeheartedly agree: 
 

“13. The intention behind the proviso to Article 28 is 
summed up in the oft quoted speech of Lord Diplock in 
Harrikissoon v. Attorney General of Trinidad & Tobago 
[1980] AC 265. The purpose of the proviso is to protect 
the right of redress accorded by Article 28(1) from being 
misused. The purpose of the proviso is not to deny an 
individual his right to seek redress before the Supreme 
Court for an alleged breach of his fundamental rights 
simply because an alternative way exists. 
 
14. The appellant sought to challenge in general the 
constitutionality of section 22 of the Dangerous Drugs 
Act, as amended in 2011. He did not seek to challenge his 
particular sentence. It is a very narrow but significant 
distinction. If the appellant were to go the route suggested 
by the respondent, he would effectively have to assert that 
in the circumstances of his particular case the sentence 
meted out to him was cruel and inhumane. Any decision 
of this Court would be specific to his particular 
circumstances. Further, to go the route that the 
respondent suggests would deny the appellant and this 
court the benefit of a well-reasoned decision by the 
Supreme Court on a matter of great public importance.” 
[Emphasis added]  

 
108. In Robinson the Crown submitted that Robinson’s constitutional application was correctly 

dismissed in the court below because he had a statutory right of appeal to the Court of Appeal 
which could have addressed the severity of his sentence. The Court did not approach the issue 
from the the standpoint of whether that Court had lawful jurisdiction to itself hear the 
constitutional questions. The Crown’s submission would have required Robinson, on the 
hearing of the appeal, to challenge the constitutionality of his sentence on the basis that it was 
cruel and inhumane. The Court declined to go the route advocated for by the Crown and, in 
my view, correctly noted that both Robinson and the Court of Appeal would have been denied 
the benefit of a well-reasoned final decision from the Supreme Court. I completely agree.  
 

109. Turning briefly to the majority draft, I have no difficultly endorsing what this Court 
(differently constituted) said in paragraph 20 of Jeremiah Andrews reproduced at paragraph 
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32 of the President’s draft. That said, I strongly disagree with the President’s view that the 
issue raised on this appeal is an academic exercise. As I have outlined earlier, it is not. 
 

110. Having just discussed what I consider to be the constitutional limits of this Court’s jurisdiction 
and power to exercise original jurisdiction to determine questions relating to the enforcement 
of fundamental rights and freedoms, I turn now to consider the Article 28(2) proviso and the 
manner by which the majority arrive at their conclusion that the application by the judge of 
that proviso was correct.  

Article 28(2) – the fundamental rights redress proviso 

111. Having adopted, what I consider to be the erroneous view that the appellant ought to have 
challenged the constitutionality of section 4(6) of the Bail Act before the Court of Appeal at 
the hearing of his bail appeal, rather than in the Supreme Court because the panel which heard 
the appeal had jurisdiction under Article 28(3) to hear the constitutional questions, the learned 
judge turned his attention, between paragraphs 32 to 46, to the proviso to Article 28(2) of the 
Constitution and whether he would apply it.  
 

112. At paragraph 32, the judge considered the Crown’s submission (similar to that made in 
Robinson) that the relief sought in the appellant’s Amended Motion was caught by the proviso 
to Article 28(2) as the challenge could have been raised in the Court of Appeal during the 
hearing of the bail appeal. After he had reproduced Article 28(1) and (2), and highlighted the 
proviso to Article 28(2), and being of the view that the appellant’s constitutional challenges 
ought to have been raised in the Court of Appeal, the learned judge expressed what I consider 
to be a further erroneous opinion. He said: 
 

“32. …The ‘other law’ reference in this context would be 
the Bail Act itself, which provided the right of appeal 
against the grant or refusal of bail to the Court of 
Appeal.” 

 
113. At paragraph 30 of his draft, the President agrees that the judge was correct to apply the 

proviso and dismiss the motion for constitutional relief as there were “other adequate means 
of redress available to the appellant” to obtain bail under the Bail Act. The President relies on 
dicta from the Privy Council in Warren v. The State [2018] UKPC 20 to support his view, 
consistent with that of the learned judge, that the appellant here could have made his 
constitutional challenge in the course of his appeal against the denial of bail which was heard 
and determined in the Court of Appeal in July and August 2020. On that basis he concludes 
that it was an abuse of process for the appellant to have filed the Amended Motion seeking 
constitutional relief which, he says, ought to have been argued before the Court of Appeal. 
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With all due respect to the learned judge and to the majority, this, once again, cannot be 
correct. 
 

114. Warren is distinguishable on the facts from what occurred before the learned judge in the 
current case. What was before the Privy Council in Warren was an appeal from the Pitcairn 
Islands Court of Appeal which had considered and dismissed various grounds of appeal 
founded on section 25 of the Pitcairn Islands Constitution (corresponding to Article 28(1)) in 
which Warren alleged a denial of his right to be tried before an independent and impartial 
tribunal. The grounds of Warren’s appeal to the Court of Appeal are summarized at paragraph 
9 of their Lordship’s decision. The grounds identified numerous constitutional improprieties 
which Warren claimed to have occurred during the course of his criminal trial in the Pitcairn 
Supreme Court. Three of these breaches had been raised and dismissed in the Supreme Court 
as interlocutory objections in the context of the criminal proceedings. The other constitutional 
complaints were not made during the trial, but were subsequently raised in constitutional 
applications instituted under section 25. 
 

115. In dismissing the appellant’s grounds, the Court of Appeal held that it was an abuse of process 
for the appellant to resort to the section 25 procedure as had there been any merit in his 
allegations of breach of the Constitution the various complaints were able to be fully addressed 
in the criminal proceedings before the Supreme Court. Accordingly, a remedy had been 
available to him within the criminal proceedings. The Pitcairn Court of Appeal relied on the 
guidance in four Privy Council decisions out of Trinidad and Tobago, namely, Harrikissoon 
v. Attorney General of Trinidad and Tobago [1980] AC 265; Chokolingo v. Attorney 
General of Trinidad and Tobago [1981] 1 WLR 106; Durity v. Attorney General of 
Trinidad and Tobago [2008] UKPC 59; and Jaroo Attorney General of Trinidad and 
Tobago [2002] 1 AC 871.     
 

116. On appeal to the Privy Council from the dismissal of his appeal by the Pitcairn Court of 
Appeal, their Lordships agreed that Warren ought not to have resorted to making the section 
25 constitutional challenges because had there been any substance in any of the grounds 
advanced, adequate redress would have been available to him within the criminal proceedings. 
 

117. The guidance of the Privy Council in relation to the situations when resort to the redress 
procedure afforded by Article 28(1) to obtain constitutional relief is inappropriate and will be 
regarded as an abuse of process is now well established. In his text, “Changing Caribbean 
Constitutions” (op cit) at para 9.39, Dr. Alexis explains that the Courts have been evolving 
some “ground rules” as to when the “human rights redress clause proviso” might be 
invoked to deny constitutional redress.  
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118. At paragraph 9.37 of his text under the sub-heading “Proviso: Adequate Alternative Redress”, 
Dr. Alexis conducted a comparative review of Caribbean constitutions and decided cases. He 
opines: 
 

“9.37. …This may be called the ‘human rights redress 
clause proviso’. Constitutional redress may not be sought 
as an alternative or a substitute for some other available 
proceeding to challenge the decision of a public authority 
generally. That is so if such other proceeding may 
produce the result pursued by the applicant as effectively 
as, or of no less quality than, constitutional redress. The 
Trinidadian Bill of Rights has never had any such 
proviso. Yet, it may be an abuse of process to seek 
constitutional redress if there is a suitable adequate 
alternative remedy, as judicial review, or an appeal, or a 
common law remedy in tort. The common law remedy 
would not suffice where certain of the human rights 
asserted are available only under the Constitution….” 
[Emphasis added]   

 
119. The Board’s guidance over the past four decades has, to a large extent, evolved within the 

context of the Constitution of Trinidad and Tobago which, as Dr. Alexis observes, has never 
had a proviso corresponding to that found in Article 28(2). In Richard Hinds v The Attorney 
General and Anor. [2001] UKPC 56, a Privy Council appeal from Barbados, which 
jurisdiction has a proviso corresponding to Art. 28(2), the Board affirmed a High Court 
judge’s resort to the proviso to dismiss a constitutional application which he considered an 
abuse of process. The principles which have been distilled from the Privy Council cases are 
now routinely applied in this jurisdiction and provide a useful guide as to how, and when the 
proviso may be appropriately applied. See for example Terry Delancy v. Attorney-General 
SCCivApp. & CAIS No. 43 of 2006. 

Abuse of process /Adequate alternative means of redress 

120. Harrikissoon, decided in 1979, is one of the early cases in which their Lordships outlined the 
circumstances in which it will be inappropriate for an applicant to invoke the fundamental 
rights redress procedure to enforce his constitutional rights and vindicate his grievances. The 
appellant, a primary school teacher, filed a constitutional application in the High Court under 
the Trinidad and Tobago equivalent of Article 28(1) challenging his transfer by the Teaching 
Service Commission from one primary school to another. He alleged that the transfer 
unlawfully infringed his right to the enjoyment of property and further, contravened his right 
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to equality before the law and the protection of the law. Following the dismissal of his claims 
in the courts below, he appealed to the Privy Council.  
 

121. Dismissing Harrikissoon’s appeal, their Lordships gave the following advice at page 268: 
 

“…The right to apply to the High Court under section 6 
of the Constitution for redress when any human right or 
fundamental freedom is or is likely to be contravened, is 
an important safeguard of those rights and freedoms; but 
its value will be diminished if it is allowed to be misused 
as a general substitute for the normal procedures for 
invoking judicial control of administrative action. In an 
originating application to the High Court under section 
6(1), the mere allegation that a human right or 
fundamental freedom of the applicant has been or is 
likely to be contravened is not of itself sufficient to entitle 
the applicant to invoke the jurisdiction of the Court 
under the subsection if it is apparent that the allegation is 
frivolous or vexatious or an abuse of the process of the 
Court as being made solely for the purpose of avoiding 
the necessity of applying in the normal way for the 
appropriate judicial remedy for unlawful administrative 
action which involves no contravention of any human 
right or fundamental freedom."  [Emphasis added]   

 
122. The Board further found that Harrikissoon’s complaint concerned the right of a public servant 

not to be transferred between schools against his will and that this did not engage any of the 
human rights and fundamental freedoms specified in Chapter I of the Trinidad & Tobago 
Constitution. 
 

123. The following year in Chokolingo, their Lordships examined the appropriateness of an 
appellant having filed an application for constitutional redress some 3.6 years after he had 
pled guilty and been sentenced in the High Court in criminal contempt proceedings from 
which he did not appeal. In his originating motion brought under the equivalent to Article 
28(1), Chokolingo sought declarations that the committal order made by the High Court was 
void and his right to liberty had been infringed. Dismissing the constitutional application and 
appeal as misconceived, their Lordships stated at page 111: 
 

"Acceptance of the applicant's argument would have the 
consequence that in every criminal case, in which a 
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person who had been convicted alleged that the judge had 
made any error of substantive law as to the necessary 
characteristics of the offence there would be parallel 
remedies available to him: one by appeal to the Court of 
Appeal, the other by originating application under 
section 6(1) of the Constitution to the High Court with 
further rights of appeal to the Court of Appeal and to the 
Judicial Committee. These parallel remedies would be 
also cumulative since the right to apply for redress under 
section 6(1) is stated to be "without prejudice to any other 
action with respect to the same matter which is lawfully 
available". The convicted person having exercised 
unsuccessfully his right of appeal to a higher court, the 
Court of Appeal, he could nevertheless launch a collateral 
attack (it may be years later) upon a judgment that the 
Court of Appeal had upheld, by making an application 
for redress under section 6(1) to a court of co-ordinate 
jurisdiction, the High Court. To give Chapter I of the 
Constitution an interpretation which would lead to this 
result, would, in their Lordships' view, be quite irrational 
and subversive of the rule of law which it is a declared 
purpose of the Constitution to enshrine." [Emphasis 
added] 

 
124. What occurred in Chokolingo is identical to what occurred in Warren (discussed earlier) in 

which following his conviction, Warren also filed constitutional applications under the 
corresponding provision to Article 28(1) alleging that constitutional improprieties had 
occurred in the course of his criminal trial which infringed his constitutional rights. In keeping 
with the foregoing guidance in Chokolingo, the Board found that Warren’s applications 
constituted a “collateral attack” on the trial process and an abuse of process, since the 
challenges ought to have been taken during the course of the criminal proceedings.        
 

125. In 2002, in Jaroo, their Lordships gave further guidance as to the manner in which an 
applicant for constitutional relief should test the appropriateness of his resort to the 
fundamental rights redress procedure. Speaking for their Lordships, Lord Hope of Craighead 
gave the following advice:     
 

"38. …The appropriateness or otherwise of the use of the 
procedure afforded by section 14(1) must be capable of 
being tested at the outset when the person applies by way 
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of originating motion to the High Court. All the court has 
before it at that stage is the allegation. The answer to the 
question whether or not the allegation can be established 
lies in the future. The point to which Lord Diplock drew 
attention was that the value of the important and valuable 
safeguard that is provided by section 14(1) would be 
diminished if it were to be allowed to be used as a general 
substitute for the normal procedures in cases where those 
procedures are available. His warning of the need for 
vigilance would be deprived of much of its value if a 
decision as to whether resort to an originating motion was 
appropriate could not be made until the applicant had 
been afforded an opportunity to establish whether or not 
his human rights or fundamental freedoms had been 
breached. 
 
39. Their Lordships respectfully agree with the Court of 
Appeal that, before he resorts to this procedure, the 
applicant must consider the true nature of the right 
allegedly contravened. He must also consider whether 
having regard to all the circumstances of the case, some 
other procedure either under the common law or 
pursuant to statute might not more conveniently be 
invoked. If another such procedure is available, resort to 
the procedure by way of originating motion will be 
inappropriate and it will be an abuse of the process to 
resort to it. If, as in this case, it becomes clear after the 
motion has been filed that the use of the procedure is no 
longer appropriate, steps should be taken without delay 
to withdraw the motion from the High Court as its 
continued use in such circumstances will also be an 
abuse." [Emphasis added] 
 

126. I turn now to consider the true nature of the constitutional challenges which the appellant 
instituted in the Supreme Court initially on 3 July 2020 after receiving the judge’s written 
decision, and thereafter, on 20 August 2020 after his appeal had been denied. Applying the 
Board’s guidance, the issue for determination is whether before resorting to the proviso the 
learned judge correctly analyzed the “true nature of the right allegedly contravened”; and 
whether the appellant’s constitutional application could properly be said to have been: “filed 
as general substitute for some other available proceeding.” (Harrikissoon); or had instead 
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been “made for the purpose of avoiding the necessity of applying in the normal way for 
the appropriate judicial remedy which involves no contravention of any human rights 
or fundamental freedom.” (Chokolingo). 
 

127. In similar vein, applying the tests laid down in Jaroo, what had to be considered in 
determining whether the constitutional application was an abuse of the court’s process, was 
firstly: “the true nature of the right allegedly contravened” and secondly, “whether 
having regard to all the circumstances of the case, some other procedure either under 
the common law or pursuant to statute could more conveniently be invoked.”  
 

128. It is my view that while the learned judge was clearly aware of the Article 28(2) proviso and 
the guidance in Jaroo, he failed to apply the guidance therein and further failed to analyze 
properly or at all the true nature of the right which the appellant alleged to have been 
contravened.  
 

129. Properly understood, the appellant’s primary complaints were as set out at paragraph 16 of his 
affidavit in support of his Motion (see paragraph 60 herein) for which he sought redress in the 
form of the declarations outlined at paragraphs 1 and 2 of the amended application (see 
paragraph 64 herein). At its core, the appellant’s constitutional application mounted a direct 
challenge to section 4(6) of the Bail Act inserted into the Act by section 2 of the Bail 
(Amendment) Act, No. 14 of 2014 which he claimed had breached his Article 20(2)(a) right 
to the presumption of innocence in view of the judge’s reliance on the impugned section. 
 

130. However, being of the erroneous view that the Court of Appeal had jurisdiction and could 
have decided the constitutional questions during the course of hearing the bail appeal, the 
judge focused his attention merely on the fact that the appellant had amended his application 
to include a request to be admitted to bail. This led him, in my view, to overlook the true nature 
of appellant’s grievances and the declarations he had always sought and to erroneously, 
characterize the appellant’s amended application as an appeal to him against the decision of 
the Court of Appeal; and further, as a “collateral attack” on the Court’s decision upholding 
Bethell J.’s decision refusing bail.  
 

131. The majority say they agree with the judge. At paragraph 20, they similarly overlook the true 
nature of the appellant’s constitutional complaints and state, inter alia, that it is an improper 
use of Article 28 to claim redress for the breach of a constitutional right “when the redress 
sought, namely, the grant of bail, could properly be sought in ordinary legislation.” With 
respect, the majority’s characterization of the true nature of the appellant’s grievances is also 
misplaced. In my view, this is evident from the fact that the appellant’s claim for redress in 
the form of an order admitting him to bail was clearly not the only redress which the appellant 
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was seeking from the Supreme Court in the Amended Motion. Ignoring this fact was unfair to 
the appellant and clearly wrong. 
 

132. Properly understood, the primary relief which the appellant sought in his Amended Motion 
were the same two declarations which he had originally sought in the initial application filed 
in July 2020. It need hardly be said that those declarations striking down the impugned section 
of the Bail Act, could not have been sought in ordinary legislation and remained properly 
before the Supreme Court in the appellant’s amended constitutional application properly filed 
under Article 28(1) of the Constitution. 
 

133. Admittedly, the right to constitutional redress in the Supreme Court is not absolute and is 
expressed in Article 28(2) itself to be: “without prejudice to any other action with respect 
to the same matter which is lawfully available”. The learned judge and the majority 
consider that the appellant had “adequate means of redress” available to him other than the 
constitutional application; the suggestion being that the lawfully available forum in which the 
appellant could have obtained redress for his constitutional complaints about section 4(6) of 
the Bail Act was by way of his appeal under section 8A of the Bail Act, rather than by way of 
his constitutional application in the Supreme Court.  
  

134. Section 8A of the Bail Act simply states: 
 

“8A. (1) Where the Supreme Court grants or refuses a 
person bail, or refuses to revoke bail, the prosecution or 
the person, as the case may be, shall have a right of appeal 
to the Court of Appeal. 
 
(2) An appeal shall be filed within two days of the making 
of the decision, the subject matter of the appeal, and 
pending the hearing of an appeal against an order 
admitting an accused person to bail that order shall be 
suspended.”   

 
135. While not expressly framed in the language of jurisdiction, section 8A is universally regarded 

as having conferred on the Court of Appeal the necessary jurisdiction to conduct an appellate 
review of the exercise of judge’s discretion to grant bail conferred by the relevant provisions 
of the Bail Act and by common law. That said, while I accept that section 8A invested the 
Court of Appeal with jurisdiction to conduct (as it did) an appellate review of the exercise of 
Bethell, J.’s discretion under the Bail Act to deny bail, the Court of Appeal’s section 8A 
jurisdiction is limited to only to conducting an appellate review of the manner in which the 
judge exercised her discretion to refuse the appellant bail.  
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136. Clearly, nothing in section 8A of the Bail Act confers on the Court of Appeal original 
jurisdiction to entertain constitutional complaints raised for the first time before it in the course 
of a bail appeal. In actuality, the only lawfully available forum which the appellant had for 
resolving his core constitutional grievances about section 4(6) of the Bail Act and the 
infringement of his Article 20(2)(a) right was in the Supreme Court, which by virtue of Article 
28(2) is the only court in The Bahamas having original jurisdiction to hear and determine 
questions relating to the enforcement of fundamental rights and freedoms.  
 

137. The majority view is that the appellant had an adequate alternative remedy before the Court 
of Appeal which had lawful authority and jurisdiction under the Bail Act and Article 28(3) to 
determine the appellant’s constitutional questions notwithstanding the absence of a final 
decision by Bethell, J. given in exercise of the jurisdiction under Article 28. Such a view is 
not only erroneous, but in my view, is heretical to the constitutional scheme for the resolution 
of questions relating to the enforcement of fundamental rights and freedoms.  
 

138. As I see it, the view taken by the majority would obviously bring the Court into direct conflict 
with the clear words of Article 104(1). It overlooks the narrow appellate jurisdiction which is 
therein conferred on the Court of Appeal with respect to questions relating to the enforcement 
of fundamental rights and freedoms. Were the Court of Appeal to have assumed jurisdiction 
on the appellant’s appeal to itself determine constitutional questions of the kind raised in the 
appellant’s Constitutional Motion, as the learned judge and the majority suggest, this would 
have effectively resulted not only in an impermissible expansion of the appellate jurisdiction 
conferred on the Court in Article 104(1), but in an encroachment by the Court upon the 
exclusive original jurisdiction reserved by Article 28(2) to the Supreme Court in relation to 
such matters.  
 

139. Article 104 (1) of the Constitution states: 
 

“104. (1) An appeal to the Court of Appeal shall lie as of 
right from final decisions of the Supreme Court given in 
exercise of the jurisdiction conferred on the Supreme 
Court by Article 28 of this Constitution (which relates to 
the enforcement of fundamental rights and freedoms).” 
[Emphasis added] 

 
140. A close reading of Article 104(1) of the Constitution confirms that the Court of Appeal is only 

authorized to exercise an appellate jurisdiction on matters relating to the enforcement of 
fundamental rights and freedoms where a final decision on the constitutional question is first 
given by the Supreme Court in exercise of the original jurisdiction conferred on it by Article 
28(2). 
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141. There is a world of difference in substance between the appellate jurisdiction conferred by 
section 8A of the Bail Act on the Court of Appeal to review the refusal by a Supreme Court 
judge to grant or revoke bail on the one hand, and the appellate jurisdiction conferred on the 
Court by Article 104(1) of the Constitution to hear appeals from a final decision of the 
Supreme Court given in exercise of its original jurisdiction conferred by Article 28(2) on the 
other. 
 

142. With all due respect to the learned judge and the majority view, I cannot agree that Article 
28(3) or section 8A of the Bail Act confers original jurisdiction on the Court of Appeal to 
entertain constitutional challenges of the type set out in the appellant’s Originating Motion 
which have not first been heard and determined in the Supreme Court. The Court of Appeal, 
quite simply, is imbued with no such jurisdiction.  
 

143. For all the foregoing reasons, I am of the view that the only adequate means of redress 
available to the appellant for his core grievances set out in his application already lay in the 
Supreme Court where he had properly filed his Amended Originating Motion and not in the 
Court of Appeal. The learned judge’s opinion at paragraph 32 that the ‘other law’ reference 
in this context was the Bail Act itself which provided the appellant with a right of appeal 
cannot be sustained since properly understood, the appellant was seeking much more than to 
be admitted to bail. Furthermore, the appellate procedure under section 8A is limited only to 
an appellate review by the Court of Appeal of the correctness of the judge’s discretion to 
refuse bail, having regard to the statutory factors set out in the Bail Act and at common law 
regulating that discretion and does not confer jurisdiction on this Court to determine his 
constitutional grievances.  
 

144. Apart from Bradley Ferguson and in further justification of his decision to apply the proviso 
to Article 28(2) and dismiss the appellant’s Motion, the learned judge referred to the decision 
of this Court (differently constituted) in Delancy, and to the Board’s decision Jaroo, referred 
to earlier. 
 

145. At paragraph 33 of his decision the learned judge extracted paragraphs 82 to 85 of the Court’s 
reasoning in Delancy. He expressly adopted a portion of paragraph 84 of the Court’s 
observation’s in Delancy and explained the reason for his decision to treat the appellant’s 
Constitutional Motion as an abuse of process and to apply the proviso and dismiss the 
application. He stated: 
 

“39. I respectfully adopt those words and apply them to 
this matter, in pith and in substance, what the applicant 
is asking me to do, could only be for the purpose of 
undermining the rule of law and would almost certainly 
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lead to an erosion of respect for the Judiciary as a whole, 
since it in effect is asking me to provide a remedy which 
was open to the Court of Appeal to provide and which 
they declined to do, to release this applicant on bail, based 
on the very decision which was before the court. I decline 
to do any such thing as it would amount to a collateral 
attack on the decision of the Court of Appeal by a judge 
of the Supreme Court.”  

 
146. With respect, the learned judge’s view that the constitutional application was a request for bail 

is once again misconceived. His reliance on Delancy is also misplaced as what occurred in 
Delancy is obviously distinguishable on the facts from what occurred in this matter. In 
Delancy, following the dismissal by the Court of Appeal of his earlier appeal (Criminal 
Appeal No. 5 of 1996), Delancy instituted a direct and frontal constitutional challenge in the 
Supreme Court under Article 28 against the Court of Appeal, alleging bias by one of the 
appellate Justices and unfair treatment in the Court of Appeal during the hearing which, 
according to him, infringed his Article 20(1) right to a fair trial.  
 

147. Following the dismissal of his Constitutional Motion in the Supreme Court, Delancy appealed 
to the Court of Appeal which dismissed his appeal as an abuse of the court’s process. In its 
decision, the Court referred, inter alia, to the hierarchy of the Bahamian court system and the 
principle of stare decisis, and held that Delancy’s constitutional application in the Supreme 
Court was indeed an abuse of process. At paragraph 91, the Court applied the proviso to 
Article 28(2) observing that following the dismissal of the earlier appeal by the Court of 
Appeal the appellant had chosen not to pursue any further appeal to the Privy Council. 
 

148. Unlike what Delancy attempted to achieve, the appellant in this case was clearly not seeking 
to mount a frontal attack on the Court of Appeal’s decision of 17 August 2020. When his 
constitutional application was first filed in July 2020 it clearly sought two declarations related 
to the denial of his Article 20(2)(a) right to the presumption of innocence due to a provision 
of the Bail Act (section 4(6)) which he considered to be unconstitutional. Following the Court 
of Appeal’s decision and the amendment to the application, those core complaints and related 
reliefs still remained extant before the Supreme Court. 
 

149. Properly understood, the amendment to the application, following the dismissal of his bail 
appeal could only properly be understood as the appellant having included a request for an 
order consequential upon his having first successfully obtained the primary redress he had 
always sought in the form of one or both of the declarations set out in his application . It did 
not alter the substance and effect of the appellant’s primary grievances concerning the validity 
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of the Bail Act and its effect on his Article 20(2)(a) right to the presumption of innocence and 
the judge failed to appreciate that fact. 
 

150. Additionally, it is my considered view that even if the appellant were on the hearing of his 
application to have persuaded the judge that section 4(6) of the Bail Act infringed his Article 
20(2)(a) rights and was unconstitutional, it would not necessarily follow that the judge would 
exercise his powers under Article 28(2) to consequentially admit him to bail. This is because 
the discretion to grant pre-trial bail is expressly governed by the provisions of the Bail Act. 
Furthermore, following the Court of Appeal’s decision of 17 August 2020, despite the 
amendment to the application, no fresh application for bail was before the learned judge.  
 

151. As I see it, there is considerable merit in this appeal as the learned judge’s view that the 
appellant’s Constitutional Motion was in substance and effect an appeal from the Court of 
Appeal decision and “a collateral attack” on the Court’s decision and an abuse of process 
justifying the application of the proviso, is unreasonable and should not be sustained. 
 

152. Even if the judge considered himself bound by Bradley Ferguson, it is my view that he ought 
to, nonetheless, have determined the appellant’s primary challenges to the constitutionality of 
section 4(6) of the Bail Act which were still properly before him in the constitutional 
application; and which by virtue of Article 104(1) and section 8A of the Bail Act, the Court 
of Appeal had no jurisdiction to address in the absence of a final decision from the Supreme 
Court on the issue. He did not do so; accordingly, the appellant’s primary constitutional 
complaints remain unresolved and must be remitted to the judge for determination.  
 

153. For all the foregoing reasons, I would allow the appeal, quash the judge’s order dismissing 
the constitutional application and remit the appellant’s Constitutional Motion of 20 August 
2020 to the learned judge for consideration and determination of the substantive issues raised 
therein.  

 
 
 

__________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 


