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On 2nd August 2013 the intended appellant, Edwardo Ferguson, was convicted of the 2011 

murder of Marco Archer. He appealed his conviction, it was set aside and a retrial was 

ordered. At the retrial, Goodman was again convicted of the murder on the 30th May, 2017 

and sentenced to 55 years imprisonment on 7th May 2018.   On 16th May, 2018 the appellant 

attempted to appeal his conviction however the Notice of Appeal was not received by the 

Court until 26th November 2018. The intended appellant has filed an application for an 

extension of time and seeks to appeal his conviction and sentence on the basis that, inter alia, 

the conduct of the prosecution and defence counsel gave rise to a flaw in the trial process, the 

conduct of trial judge failed to ensure the fairness of the trial, and that evidence was wrongly 

admitted and/or rejected. 

Held:  the application for an extension of time is refused. The conviction and sentence are 

affirmed. 

The proposed appeal has no prospects of success. There is simply no credible basis for 

accepting that the intended appellant’s counsel did not take adequate or proper instructions or 

gave him bad advice. The intended appellant cannot show that he was prejudiced in any way 

by the decisions made by his counsel on his behalf. As to the conduct of prosecuting counsel, 

having read the transcript of the trial in its entirety there is no merit to the criticism by the 

intended appellant.  

The intended appellant has not identified any evidence which was wrongly admitted and has 

identified no error in principle by the trial judge. 

The term of fifty-five (55) years is not unreasonable having regard to the particular 

circumstances of this case and the established guidelines with respect to murder set out in the 

decision of Larry Raymond Jones and the Court will not interfere. 

 

Caryn Moss v The Director of Public Prosecutions; The Director of Public Prosecutions v 

Caryn Moss BS 2019 CA 93  considered 

Day v Regina [2003] EWCA Crim 1060  considered 

KW v Her Majesty’s Advocate [2018] HCJAC 1 considered 

Attorney General v Larry Raymond Jones et. al. SCCrApp. Nos. 12, 18 & 19 of 2007 applied 

___________________________________________________________________________ 

JUDGMENT 

___________________________________________________________________________ 

 

Judgment Delivered by the Honourable Sir Michael Barnett, P: 

 

1. This is an application for an extension of time to appeal a conviction for murder and 

the sentence of 55 years imposed by the trial judge. 
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2. On the 30th May, 2017 Edwardo Ferguson aka Kofhe Goodman was convicted of the 

murder of a young 11 year old boy, Marco Archer. 

 

3. This was a retrial of the charge of murder. He was originally tried in 2012 and 

convicted. He successfully appealed that conviction on two grounds. One was the 

conduct of his counsel at that trial and on account of the pretrial publicity prior to the 

trial, which by majority it was held that it affected the fairness of the trial. This court 

set aside that conviction and ordered a retrial. 

 

4. It is significant to note that on that appeal he was represented by Mr. Wayne Munroe 

Q.C. Mr. Munroe did not represent Goodman at the first trial. 

 

5. On the retrial before Bethell J (as she then was) Goodman was represented by a team 

of lawyers headed by Mr. Munroe Q.C. On the 30th May, 2017 Goodman was again 

convicted of murder. On the 7th May, 2018 he was sentenced to 55 years less the 7 

years he had already spent in custody.  

 

6. By a Criminal Appeal Form 1 dated the 16th  May 2018, Goodman sought to appeal 

his conviction of Murder and sentence of 55 years. The Form states that it was signed 

by Goodman on 16th May, 2018 which would have been within the three weeks period 

imposed by section 17 of the Court of Appeal Act but was not received by this court 

until 26th November, 2018. 

 

7. Goodman followed up with a letter to this court. The letter is undated but has the date 

of 11th February, 2019 on the Department of Correctional Services Stamp on that 

letter. It appears to have been received by the court on the 21st May, 2019. 

 

8. I pause to note parenthetically that on the 15th May, 2018 the Attorney General filed 

an application for leave to appeal the sentence of 55 years imposed by the judge on 

the 7th May, 2018. 

 

9. The matter appears to have first come before the Court on the 16th October, 2019. At 

that hearing Goodman appeared on his own behalf. The Attorney General withdrew 

his application for leave to appeal the sentence and Goodman asked for the Court to 

appoint a lawyer to represent him on the appeal. The Court directed that the Registrar 

appoint a lawyer and the Office of Public Defender was appointed to act on his behalf. 

 

10. Suffice it to say that in October, 2019 all persons involved were not aware of the fact 

that Goodman had prepared a Notice of Appeal since 16th May, 2018. 

 

11. The problem stemmed from the fact that Goodman inserted on the Form I the action 

number 306 of 2013. This was a mistake as that appeal was complete and this was an 

appeal from conviction and sentence before Bethell J in 2017 and 2018.  It was clearly 

a mistake at the Registry. 
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12. Although the application for an extension of time was not filed until September, 2020, 

having considered all matters, I am prepared to consider the dated of November, 2018 

when the Form I was received by the Court of Appeal as the date when the court had 

notice of Goodman intention to appeal. I am also prepared to accept that Goodman 

prepared his Form 1 on the 16th May, 2018 and the delay in getting the Form from the 

Prison to the Court was beyond his control. This court is well aware that in 2018 there 

were inordinate delays in getting completed Form I from the prison to the court. The 

problem still exists but is not as acute today as it was in 2018.  

 

13. In the circumstances the delay is not inordinately long and the delay has a reasonable 

explanation.  I will now consider the prospects of success on the proposed grounds of 

appeal. 

 

14. Before considering the grounds of this appeal, I set out what the intended appellant 

himself says this case is about. He said: 

“The prosecutions alleges that the [appellant] abducted the 

deceased with an intention to have sexual relations; that in the 

course of the abduction, the [appellant’s] DNA was deposited 

onto the shorts of the deceased. Further, that the deceased (a 

minor) fought back and in consequence met his demise by 

blunt force trauma to the head. 

The [appellant’s] case through cross examination of 

prosecution witness and the record of interview (ROI) was a 

denial of the allegation of murder and the abduction of the 

deceased. Further, that at the time of the alleged abduction he 

was elsewhere in the company of his son and nephew” 

 

15. When the Form I was prepared and sent to the Court the grounds of appeal were as 

follows: 

 

(1) ground: The trial judge error in the trial by law 

(2) ground: The trial judge error / misdirect during her 

summons up to the jury (misdirect the jury) 

Ground (3):  Prosecutorial misconduct / failure 

(4) ground: unfair trial  

(5) inadequate direction during the judge direction before the 

jury 

(6) irrelevant evidence / prejudice evidence introduce 

I hereby state the reasoning why ground 2 are filed and why I 

state the trial judge misdirect the juror (the appellant never 
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was place before the jury and the appellant was prejudice to 

the fact) 

16. Although the Form did indicate that Goodman may amend his grounds and I accept 

that it was not prepared by a lawyer, I note that there is no allegation or complaint 

with respect to the conduct of his counsel, Mr. Munroe. 

 

17. After his lawyer obtained full instructions from Mr. Goodman, the Notice of Appeal 

contained different grounds. I will consider each in turn. 

Ground One 

1.  That some specific illegality or irregularity, 

substantially affecting the merits of the case was committed in 

the course of the trial:- 

a. The conduct of learned defense counsel gave rise to a 

fundamental flaw in the trial process.  The Applicant was 

denied due process in consequence thereof:- 

i. failed to take adequate and proper instructions; 

ii. failed to have [effectively] utilized, if at all, the evidence 

of the first trial; 

iii. failed to alert the court of inappropriate and improper 

comment and or suggestions stated in the address to the jury 

by prosecution counsel;   

b. The collective effect of these failings adversely impacted 

the fairness of the trial. 

c. The conduct of Prosecution Counsel gave rise to a 

fundamental flaw in the trial process.  The Applicant was 

denied due process in consequence thereof:- 

i. willfully agreed to stipulate evidence of which was 

known to be false in its current state; having done so, then 

disingenuously used the evidence against the defense; 

ii. deliberately assaulted the character of the Applicant 

which was designed to prejudice the mind of the jury towards 

the Applicant. 

iii. that the collective efforts of prosecution counsel, 

intentionally or unintentionally, engaged and invoked bias in 

the mind of the juror when addressing matters that were not 

relevant or probative of anything in the case; this compounded 

the bias that had become apparent in the trial process.   

d. The learned judge failed in law and in fact to ensure the 

fairness of the trial:- 
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i. fail to consider postponing the trial; 

ii. failed to permit questions to potential jurors to elicit 

information that may cast doubt on any impartiality of any 

juror; 

iii. failed to remedy depraved imputation of the applicant 

that was brought on in the address of prosecution Counsel; 

iv. failed to intervene to prevent prosecution Counsel from 

engaging speculation without more; 

v. Failed to adequately address the DNA findings that 

were favorable to the Applicant, i.e. DNA not consistent either 

with the deceased or the applicant; 

vi. wrongly exercise her discretion to recall Sgt. Colebrook 

to answer a jury question; 

vii. framing the Crown's case as the court saw it rather 

than what the crown says is its case; 

viii. Fail to strenuously highlight the importance of 

impartiality throughout the retrial given its past pretrial 

publicity and government pronouncements;  

ix. Failed to properly manage the case management 

hearings; 

x. Failed to adequately balance the facts of the case that 

implicated or suggested guilt with a mitigating weakening or 

explanatory opposite and equal fact; 

xi. failed to direct the jury to disperse their minds of any 

comments statements or suggestions of a sexual nature in 

relation to the applicant as there was no evidence of a sexual 

allegation and no charge of same; 

xii. Prejudiced the mind of the jury by reinforcing the 

assertions of a sexual nature; 

xiii. permitting the record of interview to be tendered as 

evidence in its current state; 

xiv. misstatements of the judge; and 

xv. failed to adequately and fairly put the case for the 

defence. 

18. This ground complains of (a) the conduct of the  intended appellant’s counsel; (b) the 

conduct of the prosecting counsel and (c) the conduct of the trial judge.   
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19. Without intending any disrespect to counsel for the intended appellant in this appeal, 

this ground is completely devoid of any merit. 

 

20. As to the intended appellant’s counsel this complaint must be considered against the 

background that his counsel appeared at the first appeal and successfully argued it on 

behalf of the intended appellant. He was well aware of the case and evidence against 

the  intended appellant. He was well aware of the intended appellant’s defence. The 

intended appellant’s defence was he did not kill Archer; he did not know Archer and 

that the prosecution cannot prove that he killed Archer. His defence was also that on 

the day Archer was alleged to have been kidnapped, he was with his mother, his son 

and his nephew. 

 

21. Mr. Munroe would have been familiar with the evidence and the case against the  

intended appellant and the intended appellant’s defence. He would have consulted 

with the intended appellant during the first appeal. He would have consulted with the  

intended appellant during the pretrial case management hearings. He would have had 

the opportunity to consult with the intended appellant during the trial. A review of the 

transcript of the trial showed that Mr. Munroe, on the intended appellant’s behalf, 

sought to attack the prosecution’s case by establishing that there was no forensic 

evidence connecting the intended appellant, the  intended appellant’s apartment or the  

intended appellant’s car to the deceased Archer. The prosecution’s case based upon 

circumstantial evidence was consistent with any person in the 5 unit complex being 

able to commit the crime and that the police failed to investigate any other unit in the 

complex. 

 

22. There is simply no credible basis for accepting the intended appellant’s counsel did 

not take adequate or proper instructions or gave him bad advice. The decision not to 

call any witnesses for the defence was made before the trial commenced and this was 

indicated to the court at the beginning of the trial. When the court was about to give 

the list of the witness to the jury to ascertain if the members of the jury had any 

affinity with the deceased, the intended appellant or the witnesses, Mr. Munroe made 

it clear that they were not going to call any witness. 

 

THE COURT: … And if you are intending to call any and 

relying on any would you let me know just so the jury might 

want - - just in case they know. 

 

MR. MUNROE: There won't be any. 

 

23. This was the identical position the intended appellant and his counsel took at the first 

trial. 

 

24. It was repeated at the close of the prosecution’s case.  

 



 

8 
 

25. It does not require much intuition to believe that the intended appellant’s counsel at 

the first trial and Mr. Munroe at the trial the subject of this appeal was concerned not 

to subject the intended appellant to questioning as to why the floral flat sheet in which 

the body of Marco was found matched the floral fitted sheet found on the bed in the  

intended appellant’s bedroom. Or why the intended appellant’s apartment and the 

white car the intended appellant was known to have driven were cleaned with bleach 

days before the  intended appellant was arrested. 

 

26. As to the alibi evidence, clearly neither Mr. Munroe nor the  intended appellant’s 

counsel at the first trial considered that the proposed alibi evidence was suitable. 

 

27. As to the evidence which the defence counsel stipulated could be admitted without 

calling the witnesses, there was no suggestion that any of the evidence was false or 

inadmissible. Even if that evidence was not stipulated, it would have been admitted in 

any event. The intended appellant did nothing during the trial to indicate that he did 

not agree with the decision to admit the stipulated evidence. That agreement was 

made at the pretrial conferences which were attended by the  intended appellant. 

 

28. Counsel for the  intended appellant criticized the decision to admit the evidence of 

Supt. Shanta Knowles without her being cross examined. This has no merit at all. It 

was not suggested that her evidence was false or inadmissible. Indeed, as the judge 

pointed out to the jury, Mr. Munroe conceded that there was no dispute that samples 

of the intended appellant’s blood was properly taken. Supt. Knowles simply testified 

that the intended appellant had refused to give an intimate sample voluntarily and that 

the police had to obtain an order from the Magistrate to do so.  

 

29. Her stipulated evidence was as follows: 

THE COURT: It was agreed she requested permission of the defendant, 

Kofhe Edwardo Ferguson Goodman, to give a blood sample, and he 

declined. Consequently, on Friday, the 30th September, 2011, she appeared 

before Chief Magistrate Gomez seeking permission to have him grant 

authorization for blood samples to be taken from the defendant, Kohfe 

Edwardo Ferguson Goodman. That such authorization was granted from 

the Chief Magistrate. After receiving the authorization this witness gave 

Corporal 2328 Stubbs instructions which were acted upon. 

30. The intended appellant’s case was that this refusal was not in relation to the 

investigation by the police with respect to the death of Marco Archer but with respect 

to investigation as to sexual offences. It is difficult to see how calling Supt. Knowles 

to give testimony as to the reason why blood samples were taken could work to the 

benefit of the intended appellant. It is doubtful that the intended appellant would have 

wanted Mr. Munroe to cross examine Supt. Knowles as to why she wanted the blood 

samples. 

 

31. There is no basis for holding that that decision was prejudicial to the intended 

appellant or affected the fairness of his trial.  
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32. It is a matter of regret and indeed bad practice that counsel for the intended appellant 

did not make contemporaneous notes of their consultations with the intended 

appellant. This case illustrates the dangers of the failure to do so. But the absence of 

such notes does not prevent us from assessing the credibility of the claims made by 

the intended appellant against his counsel. The intended appellant’s case was 

effectively put by his counsel. It was rejected by the jury.  

 

33.  I have not recited the litany of complaints made by counsel for the intended 

appellant. There is no need to do so. None have any merit. The intended appellant 

cannot show that he was prejudiced in any way by the decisions made by his counsel 

on his behalf. As the court said in Day v Regina [2003] EWCA Crim 1060 at 

paragraph 15: 

“While incompetent representation is always to be deplored; is 

an understandable source of justified complaint by litigants 

and their families; and may expose the lawyers concerned to 

professional sanctions; it cannot in itself form a ground of 

appeal or a reason why a conviction should be found to be 

unsafe. We accept that, following the decision of this court in 

Thakrar [2001] EWCA Crim 1096, the test is indeed the single 

test of safety, and that the court no longer has to concern itself 

with intermediate questions such as whether the advocacy has 

been flagrantly incompetent. But in order to establish lack of 

safety in an incompetence case the appellant has to go beyond 

the incompetence and show that the incompetence led to 

identifiable errors or irregularities in the trial, which 

themselves rendered the process unfair or unsafe. ” 

34. I turn now to the complaint as to the conduct of prosecuting counsel and set out the 

material parts of this complaint: 

 

The facts 

 

53.  At the commencement of the retrial, prosecuting counsel 

along with legal counsel agree to stipulate various witness 

statements and reports. This was done presumably, to manage 

the span of the trial. Each witness plays a specific role over the 

course of the investigation and their evidence, in some respect, 

was material to the prosecution’s case. 

 

 

 

 

 

The issue 

 

https://app.justis.com/case/c3yzm5qjmxwca/overview/c3yZm5qJmXWca
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54. Whether the content and tone of the Prosecuting counsel’s 

closing speech was improper and engendered prejudice? Was 

it impartial and excluded any notion of winning or losing? 

 

57. Stipulation. It is submitted that the agreement on the part 

of Prosecuting counsel to stipulate certain evidence was 

calculated to have an adverse impact on the defence case 

(fairness of trial) 

 

a. The evidence of witness Shanta Knowles. Prosecuting 

counsel knew that the witness did not request a blood 

specimen from the Applicant in the Marco Archer case. 

Having stipulated the evidence, it was open to the jury to 

see the Applicant as having something to hide who did not 

cooperate in the police investigation. This view of the 

applicant favored the prosecution’s case. 

 

b.  The evidence of Christopher Wright, as mentioned 

earlier, Prosecuting counsel  knew that there were other 

persons arrested as suspects in the matter who were not 

charged, for whatever reason. Counsel also knew, prior to 

the first trial, the DNA of another male was found on the 

scene at the garbage bin and within the unit the Applicant 

resided being the same place the jury was led to believe 

the deceased met his demise and where the chemical 

cleaning kit was used to dispose of blood. Prosecuting 

counsel also had personal knowledge of the criminal past 

of the Applicant with respect to allegations of a similar 

nature. By stipulating this evidence, the nature and 

quality of the investigation was prevented from being 

exposed. A bias investigation was open to the jury to 

consider in this case. 

 

58.  Character assassination. We submit that the tone (attitude) 

of prosecuting counsel’s speech was designed to tarnish the 

character of the Applicant and to color the mind of the jury 

during deliberations. 

  

35. It is unfortunate that they were made. They have no merit at all. I have read the 

transcript of the trial in its entirety, and I have done so more than once to determine 

whether there is any basis for the criticism. There is none.  

 

36. I do not propose to repeat the observations by Allen P in the earlier appeal about the 

role of lawyers in a criminal trial. They are however commended to all counsel and to 

the public. However, “because the decision to charge an accused is taken seriously 



 

11 
 

after a thorough process, the Prosecutor would be expected to pursue the case with 

vigor  and conviction to secure a conviction”. See Justice Steven Chung of the 

Supreme Court of Singapore  in an address on 10th November, 2011 entitled “ The 

Role and Duties of a Prosecutor”.  

 

37. At the end of the day, the question is whether the matters complained of about the 

conduct of the prosecutors affected the fairness of the trial. In my judgment, the 

answer is unequivocally no. The stipulated evidence was agreed with the intended 

appellant’s counsel. The tone of the prosecutor may have been offensive to the 

intended appellant but there is no duty on the part of the prosecutor to be nice to an 

accused. It was the Crown’s case that Marco was abducted by the intended appellant 

for sexual abuse. Whether it came to proof was a matter for the jury, but that was the 

Crown’s case. 

 

38. The complaint about the conduct of the prosecutors has no merit. 

 

39. I now turn to the complaint about the conduct of the judge. The appeal alleges that the 

trial judge “failed in law and in fact to ensure the fairness of the trial” I have set out 

the particulars of this complaint earlier.  

 

40. It is a matter of profound regret that this complaint was made against the trial judge. 

 

41. I do not propose to set out a response to each complaint. But I make the following 

points. There was during the trial no request made by counsel on behalf of the  

intended appellant that was not properly considered by the judge. No request was 

made for a postponement of the trial. The issue of pre-trial publicity was specifically 

canvassed during the jury selection. Two jurors were excused because they were of 

the view that they would have been affected by the pretrial publicity. The empaneling 

of the jury was in accordance with the law and no objection made by the intended 

appellant or his counsel. The intended appellant’s counsel indicated that he was 

content with the jury and the one juror the intended appellant himself objected to his 

counsel challenged and that juror was dismissed. The judge ruled on the very few 

objections made by the intended appellant’s lawyer. Counsel for the intended 

appellant objected to photos of the deceased being adduced on the ground that there 

prejudicial effect outweighed their probative value. That objection was considered by 

the judge and overruled as they would have to be shown to the pathologist and explain 

why the deceased could only be identified by way of DNA as he could not be 

identified otherwise. No objection was made to the recall of Sgt. Colebrook.  

 

42. The intended appellant complains about the summation on the DNA evidence. In her 

summation to the jury, the judge clearly sets out the intended appellant’s attack on the 

DNA evidence. She said: 

Mr. Munroe indicated that the DNA evidence found in the 

defendant's apartment shows that the DNA of another male, 

other than him. He noted that he was arrested in the company 

of three men. It is the defence's case that based on those facts, 
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others cannot be excluded from the defendant's apartment. 

The other unit is occupied by his mother and uncle. In relation 

to the bin in which the clothing was found, the area was not 

secured. The defence takes no issue, in other words, they do not 

challenge that the clothing is that of Marco Archer. His mother 

says that those were her son's clothing. The defendant stated in 

his interview that he has no knowledge of the clothing found in 

the garbage. The defence's case is that it's strange that having 

disposed of the body at the backyard, they would walk 300 feet 

to dispose of the clothing in the garbage bin. But whether it's 

strange or not, Madam foreman and Members of the Jury, 

those are the facts. 

The next finding of fact that the defendant speaks to is the 

finding of the epithelial DNA on the Bob Marley T-shirt. The 

defendant is not excluded as a contributor. The testimony of 

Ms. Shelley Johnson on being questioned by Mr. Munroe is 

that someone's DNA could very well be found in the garbage. 

The defence urges you to look carefully, very carefully, at the 

forensic DNA report. Items 9 and 10 were the swabs taken 

from a black hair pick handle and teeth --that is the teeth of 

the black hair pick--respectively exclude both the deceased, 

Marco Archer, and the defendant, Goodman. It indicated 

another male profile. Samples were taken from two cuttings of 

a bedsheet. Sperm fractions were discovered in both. Both the 

defendant and Marco Archer were excluded as the 

contributors. Based on these facts the defence states that there 

was another male who had some association with the 

apartment unit. 

Cuttings were taken from the Bob Marley T-shirt. One cutting, 

item number 26, shows a mixed profile of at least three 

contributors, one of whom was Marco Archer. The defendant 

was excluded as a contributor. Item number 27 is another 

cutting from the Bob Marley T-shirt. The defendant could not 

be excluded as a contributor to that profile obtained from this 

cutting. Mr. Munroe draws the attention that this item, the T-

shirt, was discovered in the garbage bag. He questioned Shelley 

Johnson, the forensics chemist, on whether in damp settings 

DNA could be transferred if they are in contact with other 

items. And her answer, you would recall, was that there could 

be transferal of DNA between the items. It is the defence's case 

that these items were supposedly in the defendant's trash. He 

can't give an account to anything to do with the handling. 

Item 30 was a cutting that was taken from the boxer shorts also 

discovered in the white garbage bag with yellow drawstring 
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found in the garbage bin. Those boxer shorts were identified as 

shorts belonging to Marco Archer by his mother. On 

examination the cutting show a mixed profile of at least two 

contributors, one of whom is male. The deceased, Marco 

Archer, was consistent as a major contributor to the mixed 

profile obtained by item 30. The defendant was excluded as a 

contributor for this item. The defence contends that there are 

two profiles on the Bob Marley T-shirt that exclude the 

defendant, and two profiles on the boxer shorts that exclude 

him as well. 

The court notes that on the evidence, Exhibit 14, that is the 

DNA forensic report, there were five cuttings from the Bob 

Morley T-shirts; items number 26, 27, 28, 33, and 34. The 

defendant was excluded as a contributor to the mixed profile 

on item 26. He could not be excluded as a contributor of the 

profile on item number 27. There were 13 repeats of his DNA. 

The statistical analysis is that the probability of randomly 

selecting an unrelated individual sharing a DNA profile with 

the profile obtained on item 27 is 1 in 639 quadrillion from the 

Bahamian population. On item 28 he was consistent as a minor 

contributor. There were 12 markings and repeats in respect of 

the defendant from this cutting. In relation to item 33 the 

defendant could not be excluded as a major contributor to that 

profile. It was a mixed profile obtained from item number 33. 

There were 16 tandem repeats. In relation to item number 34, 

the defendant was consistent as a contributor to the mixed 

profile on item 34. Therefore, it's incorrect to say that there 

were two profiles from the T-shirt that were not the 

defendant's at all. In relation to the boxers, namely items 29, 

30, and 31, the defendant was excluded as a contributor to 

items 30 and 31. Insufficient data was obtained from the sperm 

fraction on item 29. There was no results obtained from 

epithelial fraction on item 29. 

It is the defence's contention that only one of the five units 

were searched and the persons in the other four units could not 

be ruled out. It is the Crown's case that there was evidence that 

the unit in which the defendant's mother and uncle resided was 

not searched. They accept that. However, the Crown's case was 

that three units were empty and unoccupied. It was the 

evidence of Officer BK Bonamy that he went into all three of 

the unoccupied units. No comparisons were made of the paint 

samples collected and the paint in the unit occupied by the 

defendant. 

It is the defendant's contention that because certain things 

were left, sampling from his mother, his uncle, or his brother, 
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his son, his nephew, the three men arrested with him, the 

evidence cannot satisfy you. The defence has asked you to 

consider this as a coexisting circumstance which would weaken 

or destroy the inference of guilt. 

You must remember my charge to you, Madam foreman and 

Members of the Jury, that the coexisting circumstance must be 

based on facts and not on speculation. You, the jury, should 

examine each category of evidence in turn and decide whether 

you accept it. Clearly, if you reject the significant part of the 

prosecution's evidence, that will affect how you approach your 

final conclusion. 

And later she said: 

And I just want briefly to speak to you about DNA evidence. 

DNA profiling is valuable tool in the hands of forensic chemist. 

The principles on which it depends can be stated quite simply, 

DNA is found in every cell of the body. It can be extracted 

from the fluids, as stated earlier. You were helpfully presented 

with display by the evidence of the DNA expert called by the 

Crown, Shelley Johnson, who interpreted Exhibit 14, Marisa 

Rowe's forensic report. She stated that every human has 

different characteristics one from another except in the case of 

identity twins. This profile provides genetic blueprint for every 

individual, but she also state and cautioned that characteristics 

of every one section of DNA are not unique to that person 

because numerous individuals share the same DNA in specific 

sites. So DNA profiling is generated depending on the number 

of sections what are subjected to analysis. The more sections 

that are analyzed, the greater the statistical's likelihood that 

the DNA found in one material can be identified as coming 

from the same individual. DNA can be extracted from traces of 

blood, semen, hair found at the crime scene. And in this 

particular case, pieces of liver from the body of the deceased. It 

can be compared with sections of DNA extracted from blood 

taken from who the police would wish to eliminate from their 

inquiries, or in this case, to identity the deceased through the 

blood of his mother. Any discrepancy which is found after 

subjecting them to comparison will exclude suspect from 

inquiry, unless there is satisfactory explanation for the failure 

of the profile to match each other. If one or more sections from 

the crime scene match those found in the suspect's sample, the 

next stage is the inquiry, depending on the statistics.  

The statistical likelihood of an individual section being found 

in another person of the same race can be predicted. This is 

known as random occurrency ratio. The more the number of 

sections there are, the greater the statistical likelihood that 
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they originate from the same source. So markers are used to 

identify DNA sequences. Shelley Johnson indicates that in case 

of extraction of body tissue, namely liver-- which you recall 

was extracted from the body of the young male child in which 

Dr. Sands performed an autopsy--when compared with the 

known blood samples from Tryphiena Ferguson, there were 13 

markers or repeats. And based on DNA profiling derived from 

this analysis, Tryphiena Ferguson could not have been exclude 

as the biological mother of the individual with the body tissue, 

namely the liver. And you would recall Shelley Johnson's 

evidence that maternity level is 100. That is an acceptable level. 

In this particular DNA case it was 1700 times more likely that 

Tryphiena Ferguson was the biological mother of the 

individual. These statistics and this evidence was in the report 

from the laboratory in which she worked at the time the 

examination was done. Marisa Rowe was colleague of hers. She 

dealt with the analysis which was put in as Exhibit 14. The 

evidence of Tryphiena Ferguson is that she had three sons; two 

are alive, one is missing. The evidence of the Crown is that 

from the liver sample taken and the whole blood of Tryphiena 

Ferguson, it is the Crown's contention that they have proved to 

the requisite standard that the body discovered in the bushes 

at the back of the apartment complex in floral sheet was that of 

Marco Archer.  

But, Members of the Jury, notwithstanding the Crown has 

stated this, notwithstanding the expert has analyzed this, you, 

the Members of the Jury, you have to be satisfied based on the 

evidence that the body discovered in the bushed at the back of 

the apartment complex in Yorkshire Street was that of Marco 

Archer. You are the arbiters of fact. You have to make that 

finding of fact. Before you can make the finding of fact you 

have to be satisfied that that was so.  

Similarly, when you examine the DNA report, examine it 

carefully. Look and see the repeats. Look on which the DNA 

expert is informing you that they have come to conclusion. And 

then if you agree with that conclusion, you go from there. If 

you disagree with it, then you as arbiters of fact have right to 

do so. But when you examine the report of an expert you must 

be careful before you discard their evidence because unlike you 

and me, that is their field. 

 

43. In my judgment the judge’s direction on the DNA evidence taken as a whole was fair 

and balanced. The criticism is not warranted. 

 

44. At the completion of her summation and before inviting the jury to retire the judge 

asked counsel for the  intended appellant and the Crown “whether there was anything 
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I should have said, anything that I left out that you would like for me to go over”. No 

complaint was made by the appellant’s counsel.  

  

45. In rejecting the ground one, I adopt without reservation the view of the Scottish Court 

of Appeal in KW v Her Majesty’s Advocate [2018] HCJAC 1 when it said: 

“In presenting grounds of appeal for the consideration of the 

court counsel have a responsibility not to make assertions of 

fact which cannot be supported or justified. This appeal 

proceeds on allegations of (a) impropriety against the advocate 

depute; and (b) failure of the trial judge to provide directions 

necessary to a fair trial. These are serious allegations to make 

and should not be advanced on such a fanciful basis as in the 

present case. That is all the more so when the criticism of the 

judge had been expressed in such vehement, not to say florid, 

terms as here. In HMA v Bagan, unreported 6 June 1996, 

grounds 1(a) and (b) were based on allegations of incorrect and 

improper statements in the Crown speech on matters upon 

which the advocate depute had not cross examined the 

appellant, and for which there was thus no evidence. These 

arguments were not supported at the appeal, it being clear that 

the advocate depute was fully entitled to say what he did. In 

dealing with this matter, the Lord Justice Clerk (Ross) 

expressed surprise and concern at the fact that these grounds 

remained live until the hearing of the appeal, despite the fact 

that it must have been known long beforehand that they were 

based on incorrect assertions of fact. Since counsel in the 

appeal had also appeared at the trial (as in the present case) 

“he must have known that the advocate depute had put but 

both these matters to the appellant in cross examination, and it 

is accordingly surprising that ground of appeal 1 in both its 

branches was ever put forward at all.” 

[15] The court referred to McAvoy v HMA 1982 SCCR 263 

where the court made certain observations regarding the 

professional responsibility of practitioners in relation to 

grounds of appeal containing criticisms of a judge's charge, 

namely that: 

“...practitioners have a professional responsibility to see 

that criticisms of a judge's Charge can be read out of the 

charge and do not stem from recollections which can be 

imperfect and un-justified. Whatever advantages unchecked 

and erroneous criticisms of a judge's Charge may have for the 

defence, they constitute an unwarranted public criticism of the 

judge's professional competence and result in a waste of time 

and money”. 
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The court added that: 

“these observations also apply to grounds of appeal which turn 

out to contain erroneous criticisms of the conduct of the 

prosecutor… it appears plain to us that these grounds of 

appeal should never have been put forward in the first place… 

As in McAvoy v HM Advocate there has been a waste of time 

and money because unchecked and erroneous criticism was 

made of the advocate depute's address to the jury. It should 

not have been necessary, so far as ground 1 of appeal 1 is 

concerned, for the transcript of the advocate depute's address 

to the jury to be produced. Those who draft or support 

grounds of appeal have a professional responsibility to ensure 

that grounds of appeal are not formulated which have no 

sound basis in fact.” 

46. I would unequivocally reject the first ground of this appeal. 

 

47. I turn now to ground Two. This ground states: “that evidence was wrongly rejected or 

inadmissible evidence was wrongly admitted”. The intended appellant has not 

identified any evidence which was wrongly admitted. The only evidence which the  

intended appellant objected to was the photos and I have explained why the judge 

overruled that objection. It should be recalled that at the very beginning of the trial the  

intended appellant’s counsel said: “As a fact there won’t be controversy over much of 

the evidence at all”. 

 

48. This ground must be rejected. 

 

49. The third ground of the appeal is that under all the circumstances of the case the 

verdict is unsafe or unsatisfactory. This is a boilerplate ground. It simply repeats the 

complaints in ground one. It has no merit. 

 

 

50. The  intended appellant also appeals against his sentence. He says that the sentence of 

55 years is unduly severe. A full sentencing hearing took place. In this case the Crown 

asked the judge to impose the death penalty which was the penalty imposed by the 

judge after the first trial. The judge did not do so. The judge imposed a sentence at the 

higher end of the range in the Larry Raymond Jones decision.  

 

51. It is settled law that this Court will not interfere with the exercise of another judge's 

discretion when passing sentence merely on the basis that this Court would have 

passed a different sentence. In Caryn Moss  v The Director of Public Prosecutions; 

The Director of Public Prosecutions v Caryn Moss BS 2019 CA 93 at paragraph 

86, this court said: 
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“The law gives a convict who has been sentenced the right to 

appeal his sentence and now also affords the Crown the ability 

to do the same. In approaching matters of this nature we are 

always mindful of the principle that an appellate court should 

be slow to interfere with the exercise of trial judge's discretion 

and should not interfere unless some error in principle has 

been disclosed. This principle is as old as the guidance given by 

Lord Hewart, LC in the case of Gumbs (1927) 19 Cr. Apr. R. 

94 where he stated as follows: 

“Two principles from time have been mentioned 

in this Court, and in some cases they may have to 

be considered together. One is that this Court 

never interferes with the discretion of the Court 

below merely on the ground that this Court 

might have passed somewhat different sentence: 

for this Court to revise sentence there must be 

some error in principle.” 

 

52. The intended appellant has identified no error in principle by the trial judge. The term 

of fifty-five (55) years is not unreasonable having regard to the particular 

circumstances of this case and the established guidelines with respect to murder set 

out in the decision of Larry Raymond Jones. 

 

53. It was a heinous murder. There is absolutely no basis for interfering with the sentence. 

 

54. For all these reasons the application for an extension of time is refused. The proposed 

appeal has no prospects of success. It has no merit. 

 

_________________________________ 

 The Honorable Sir Michael Barnett, P  

55.   I agree. 

 

_________________________________ 

  The Honorable Mr. Justice Isaacs, JA  

    

56.   I also agree. 

_________________________________ 

  The Honorable Mr. Justice Jones, JA  

    

 

 


