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Criminal appeal - Rape – Proper approach to extension of time applications – Identification 
evidence – Witness changing her description of her assailant – Application to declare a mistrial 
and discharge the jury – Rogue’s gallery – Identification parade – Circumstantial evidence – 
Whether sentence imposed was unduly harsh   
 
In April 2014 the virtual complainant (“the VC”), along with her parents, were visiting their 
vacation home in San Salvador. The VC went for a bike ride one morning and on her way home a 
man approached her and raped her. The intended appellant was arrested within an hour of the rape 
being reported to the police. He was later tried for and convicted of rape. The primary evidence 
against the intended appellant was the VC’s identification of him as her rapist. 
 
The VC gave a description of her attacker to the police and to a nurse on the day of the incident. 
The following day she was shown a number of photos and identified the intended appellant as the 
person who raped her. Upon being asked whether she was sure that the man she selected from the 
photo line up was her attacker she replied that she was sure as she could never forget his eyes. The 
VC also identified the intended appellant at the trial. During cross examination the VC admitted 
that the description which she gave of her attacker was of a man with a gap in his teeth. At the 
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trial, however, she admitted that that description was mistaken. She admitted that she became 
aware that her description of her attacker was wrong after a prosecutor drew to her attention that 
the man she identified in the photo as her attacker did not have a gap in his teeth. The VC 
maintained, however, that the intended appellant was the man that raped her.  
 
The intended appellant was found guilty by the jury and convicted of the offence of rape. He was 
sentenced to 20 years’ imprisonment. He now seeks an extension of time within which to appeal 
both his conviction and sentence.  
 
Held: application for an extension of time refused. Conviction and sentence affirmed.  
 
per Barnett, P: The intended appellant is seven months out of time and the reason provided for the 
delay is, inter alia, that the intended appellant was dependent on the prison authorities to transmit 
his documents to the Court. This is an inadequate excuse. Having regard to the issues raised on the 
extension of time application the Court considered the prospects of success. Being satisfied that 
the intended appeal met the threshold of a realistic prospect of success and was not a fanciful or 
unarguable appeal, and as the Court had been furnished with full written and oral submissions on 
the merits of the appeal, the application for an extension of time was considered by me as the 
appeal itself.  
 
The appellant complains that the judge erred by not declaring a mistrial following what he calls a 
material non-disclosure on the part of the Crown. The judge refused the application. The trial 
judge’s ruling on the application by the appellant to declare a mistrial was eminently fair. The 
change of description by the VC was a matter for the jury as it affected the reliability and credibility 
of the VC’s identification of the appellant. 
 
The appellant also complains that the judge inaccurately summarized the VC’s identification 
evidence for the jury. The inconsistency in the description of the appellant and the VC’s attacker 
was drawn to the attention of the jury. It was up to the jury to evaluate the reliability of the VC’s 
evidence. Having considered the judge’s direction on identification to the jury, the judge was not 
required to do any more than she did.  
 
Another of the appellant’s complaints relates to the photo line up adduced at trial, having regard 
to the appellant’s peculiar physical features. The judge cannot be faulted for exercising her 
discretion to admit the identification evidence.  
 
The appellant also complains about the judge’s treatment of circumstantial evidence. In the present 
case, any defect in the directions on circumstantial evidence was not fatal, nor did it make the 
conviction unsafe.  
 
Finally, the appellant complains that his sentence is unduly harsh. It is settled law that an appellate 
court will not interfere with or set aside a sentence as being unduly severe unless the sentence was 
beyond that which a reasonable judge could impose. A twenty-year sentence does not fall outside 
the range of reasonableness and, therefore, there is no basis upon which this Court could interfere 
with the sentence imposed by the trial judge.  
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George Prince Williams v R SCCrApp. No. 229 of 2014 considered  
Johnson v R [2017] 1 BHS J No. 98 considered  
Kelly v R [2015] EWCA Crim 817 considered  
Sherry v R [2013] UKPC 7 mentioned 
Taborda v R SCCrApp. No. 171 of 2017 considered  
Thurston v R [2005] 1 BHS J No. 9 considered  
 
per Isaacs, JA: The factors to be considered on an application for an extension of time are the 
length of the delay, the reasons for the delay and the prospects of success. The length of the delay 
in this case is seven months. The delay is inordinate. The reasons provided for the delay relate, 
inter alia, to the pandemic, the lack of assistance of counsel and dependence on the prison 
authorities. The reasons provided for the delay are inadequate.  
 
The test on an extension of time application is whether the proposed grounds of appeal provide a 
sufficient basis for the Court to conclude that one of them is likely to succeed. This is a 
precondition to the appeal itself being considered. In the present case, being satisfied that none of 
the grounds raised had any prospect of success, the extension of time application ought to be 
refused and it is unnecessary to enter into a consideration of the appeal.  
 
Alexander Williams v Regina SCCrApp. No. 155 of 2016 considered 
Commissioner of Police v Linty Stuart MCCrApp. No. 139 of 2016 considered  
Errol Knowles v Regina SCCrApp. No. 79 of 2017 mentioned  
Garvin Adderley v Regina SCCrApp. No. 250 of 2017 mentioned  
George Prince Williams v R SCCrApp. No. 229 of 2014 considered  
Marco Ingraham v Regina SCCrApp. No. 109 of 2019 mentioned  
Sherry v The Queen [2013] UKPC 7 considered  
The Attorney General v Omar Chisholm MCCrApp. No. 303 of 2014 mentioned  
 
per Bethell, JA: It has been the long-standing practice of this Court to hear extension of time (EOT) 
applications, and if granted, to go onto consider the full merits of the appeal. None of the intended 
appellant’s proposed grounds of appeal has any prospects of success. I would refuse the EOT 
application and affirm the conviction and sentence.  
  
Kesnor Lexidor v Regina SCCrApp. No 76 of 2017 considered  
Renaldo Armbrister v The Commissioner of Police MCCrApp. No. 111 of 2021 considered 
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J U D G M E N T 
______________________________________________________________________________ 
 
Judgment delivered by the Honourable Sir Michael Barnett, P: 
 
1. This judgment should be read in conjunction with the judgment of Isaacs, JA, with who 

Bethell, JA agrees; because we appear to share different views as to the approach of the Court 
to this application, we have separate judgments. 
 

2. This is an application for an extension of time to appeal against a conviction and sentence for 
rape. The application is being made seven months out of time.  
 

3. I say seven months because the applicant (who was not represented by counsel) made it known 
to the Court and to the prosecution that he wanted to appeal his conviction seven months after 
he was convicted. The application for an extension of time was renewed after this Court 
appointed an attorney to represent him and who realized that an application to extend the time 
was necessary.  
 

4. The reason offered for the delay is the fact that the applicant was incarcerated and dependent 
on the efficiencies of the prison system to receive the Form 1 and send the completed Form 1 
to the Court. The applicant was represented by counsel at the trial, but counsel’s brief ended 
with the trial and did not include the consideration of any appeal. 
 

5. This is an inadequate excuse. Time frames imposed for appeals must have some meaning and 
finality in criminal litigation is an important aspect of the administration of justice. This is 
particularly so for victims of crimes who will always suffer prejudice by any delay in appealing 
a decision after trial. 
 

6. However, because the proposed appeal raised issues as to the quality of the identification 
evidence and the conduct of prosecution counsel in the course of the prosecution of the case, 
we considered the prospects of the success of the appeal. I was satisfied that the application 
for an extension of time to appeal in this case met the threshold of a realistic prospect of success 
to warrant an extension of time. It was not a fanciful or unarguable appeal. It must be recalled 
that realistic prospects of success does not mean that the appeal will succeed nor does it mean 
that the appeal is likely to succeed. It could not, in my judgment, be said that the appeal had 
“no prospects of success” as suggested in Sherry v R [2013] UKPC 7. 
 

7. As we had full written and oral submissions on the merits of the appeal, I considered the 
application for the extension of time as the appeal itself.  
 

8. As this Court said in its judgment in the case of George Prince Williams v R SCCrApp. No. 
229 of 2014 delivered on 4 May 2022: 
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“14. It would not have been in the interest of justice, and 
it would have been a waste of judicial time if the Court 
only determined whether the appeal had some realistic 
prospect of success to be further argued again at a later 
date.” 

 
Brief Facts 

 
9. On 21 April 2014, the virtual complainant (“the VC”) was visiting her vacation home in San 

Salvador with her parents. She went for a bike ride in the morning. After about 25 minutes, she 
came to a dead-end and started to head back home. As she turned around and proceeded up a 
hill, a big man approached her. He raped her. She reported the incident to the police and within 
an hour, the appellant was arrested and taken into custody. He was later charged and tried 
before a jury in the Supreme Court. The appellant was found guilty of rape. 
 

10. The primary evidence against the appellant was the testimony and identification given by the 
VC. 
 

11. She said in her evidence that around 9:20 on the morning of 21 April 2014 she went for a bike 
ride towards Cockburn Town. On her ride returning home she saw a large black male with a 
belly walking towards her. He assaulted her and raped her. As the fact of the rape and lack of 
consent is not in dispute there is no need to go into the details of the trauma. The VC had her 
attacker in sight at all times, save for two occasions when she was unconscious. Her attacker 
strangled her. 
 

12. While the VC was being strangled, the suspect was only a foot away from her. She could see 
his face clearly. Her attacker took her to a lake, and she saw him for 7 to 8 minutes as he was 
only 10 feet away. There was no issue as to the lighting conditions. It was on the morning of a 
sunny day. In her evidence, beginning at page 159 of the transcript, she said: 
 

“Q. Now, at that point -- let's go back to when you were 
washing, having the conversation, you said about ten feet 
away; can you saw (sic) at that point, did you get a 
description of him, in terms of what he was wearing; can 
you tell us? 

 
A. Yes. At that point, I had a very good view of him. I 
began to gather the details of what he was wearing. I 
noticed he was wearing a sort of greyish baseball cap -- 
kind of hat, a striped shirt. I believe orange and blue 
stripes on it, and he was wearing cargo shorts, and boat 
shoes. One of his shoes was extremely broken off of the 
sole. 

 
Q. Now, when you were -- can you say how long it was 
that you had this conversation with him, when you were 
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about 10 feet away, when you were washing yourself; how 
long did that take place about, approximately? 

 
A. I would say around 7 to 8 minutes. 

 
Q. During that 7 to 8 minutes, were you able to see him 
clearly? 

 
A. Yes. I was definitely able to see him for about, I would 
say, five minutes of that 7 to 8 minutes. I was looking 
straight at him.” 

 
13. The VC testified that she reported the incident to her mother and her mother reported it to the 

police. She gave a description of her attacker to the police on the island and also gave a 
description of her assailant to the nurse the same day as the incident. 
 

14. The following day she was shown a number of photos and identified a photo of the appellant 
as the person who raped her. She also identified the appellant at the trial as the person who 
raped her. 
 

15. During her cross examination she admitted that at the time of the incident, and in her 
description of her attacker to the police, and to the nurse, she said that her assailant had a gap 
in the teeth in his mouth. At the trial she said that she was mistaken in that description. She 
admitted that she became aware that she was wrong in her description after an attorney in the 
prosecutor’s office drew to her attention that the man she had identified in the photo as her 
attacker did not have a gap in his teeth. This can be found in the following exchange beginning 
at page 186 of the transcript: 
 

“Q. [VC], isn't it true that, you told the police that the 
man who sexually assaulted you, had a big gap, in the 
front row of the upper row of his tooth? 

 
A. That is correct. I told the police that. 

 
Q. You pointed to Mr. Gay. You pointed out to him, that 
he is the man you say, who sexually assaulted you? 

 
A. Yes, that is him.” 

 
16. And later, at page 196: 

 
“Q. [VC], before we broke, we were speaking as to the 
teeth, your description of the teeth of the man that you 
say sexually assaulted you? 

 
A. Yes. 
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Q. And before you left, do you accept that you indicated 
that the man who sexually assaulted you had a big gap in 
the front of his mouth, at the top row of his teeth? 

 
A. Yes. In my statement I did say that. And at the 
moment, I believe that I gave that because I was being 
asked to give a lot of information, at the time. And I 
believe that I was asked about the teeth. I gave them that 
information, which I then later realized is not the truth, 
that he does not have a gap in his teeth. But besides that, 
I am completely able to identify him. In the photo line up, 
I identified him without the teeth. The eyes were very 
distinctive to me. 

 
Q. Let me get this straight then. You don't mention the 
eyes at all in your statement to the police? 

 
A. I had given my statement before. 

 
Q. I am referring to the detailed statement you gave the 
police. 

 
THE COURT: Ms. Farquharson-Seymour, let her finish. 

 
MS. RAMONA FARQUHARSON-SEYMOUR: I 
wanted to make it clearer to her. 

 
THE COURT: What is your answer? 

 
THE WITNESS: My answer is -- 

 
(Record read back) 

 
BY MS. RAMONA FARQUHARSON-SEYMOUR: 

 
Q. The detailed statement that you gave to the police, on 
the 21st of April, 2014, did you accept that you made no 
mention of this man's eyes? 

 
A. I will point out when I saw the photograph line up, I 
immediately recognized him because of the eyes. I was 
not thinking about the eyes, but when I saw the line up, it 
immediately struck me, because of the eyes. 
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Q. Is it now your evidence that when you told the police 
on the day of the incident, that the man who sexually 
assaulted you, had a big gap in the front of his mouth, at 
the top row of his teeth, you were mistaken; is that what 
you are saying to this Court? 

 
A. I believe that I gave that description because I was 
being asked to give many, many details about this man's 
appearance. And for this reason, I believe that I gave that 
detail about his mouth, which might not have been 
accurate, but there were a lot of other details that I gave, 
that were very accurate to who this man was. 

 
Q. So, [VC], you are now saying, you may not be 
accurate, as you stand here today. Did the man who was 
on top of you, having small talk with you, sexually 
assaulted, you having small talk with you; did he have a 
big gap in the front of his mouth, at the top row of his 
teeth  

 
A. No, he did not. 

 
Q. I will suggest, [VC], you are being untruthful with this 
Court? 

 
A. That is absolutely impossible.” 

 
17. As I said the VC only became aware that the suspect did not have missing teeth due to 

communicating with her lawyer. Her evidence, beginning at page 198, was as follows: 
 

“Q. So the only thing you are saying now, that is a not 
true (sic), is your very specific detail about that person 
having a big gap in the front of their mouth; is that the 
case? 

 
A. Exactly. That turned out not to be the truth, so. 

 
Q. So when did you realize, in the four years, when did 
you realize that you had given the wrong description to 
the police? 

 
A. It was told to me eventually. I realized – I was shown 
pictures of him eventually, where I saw that he did not 
have a gap in his teeth. I would not go back and change 
my original statement. 
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Q. Thank you very much. You were shown pictures of 
him, where you saw he did not have a gap in his tooth; 
when were you shown those pictures? 

 
A. About a year ago, I had to do this. I had to prepare 
myself for this same situation, that I was in Spain at the 
time. I was being shown those photographs, because I 
needed to be shown them, to be prepared for the court 
date. It was about a year ago. 

 
Q. So, a year ago, you were shown pictures of this 
defendant, that you pointed out, where it showed he did 
not have a gap in his mouth; is that correct? 

 
A. That is correct. 

 
Q. And who showed you these photographs a year ago, 
who showed it to you? 

 
A. Another attorney. 

 
Q. Who -- which attorney, attorney from the Attorney 
General's office? 

 
A. One that I was appointed at the time.” 

 
18. The evidence of the identification in the photo gallery was given by Officer Bodie, she said 

that on 22 April 2014, the VC was shown a photo of a 12 man gallery of photos. The VC 
immediately identified the male in position seven as her attacker. The male in position seven 
was the appellant. The VC was asked if she was sure, and Officer Bodie said that the appellant 
said “I would never forget those eyes”. 
 

19. The appellant was arrested the same day at his home and articles of clothing were collected by 
the police. At the trial there was no evidence that the VC identified any clothing collected by 
the police as being clothing worn by her attacker. Seminal fluid belonging to the appellant was 
found on his clothing, but there was no evidence of any DNA belonging to the VC as having 
been found on the appellant’s clothing. 
 

20. The appellant was convicted by the jury and sentenced to twenty (20) years’ imprisonment. 
 

21. He appeals his conviction on the following grounds: 
 

“i. The Learned Trial Judge erred in fact and law when 
she failed to declare a mistrial after the nondisclosure 
and resulting misconduct on the part of the Crown. 
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ii. The Learned Trial Judge erred in fact and law in not 
fully, and therefore inaccurately, summarizing the 
evidence of the virtual compliant (sic) as it pertained to 
her identification of the Defendant for the jury. 

 
iii. The Learned Trial Judge erred in fact and law by 
allowing the Rogue/photo gallery to be adduced at trial 
and then failed to warn the jury how to treat this 
purported identification, notwithstanding the evidence 
that there were no participants that matched the 
Appellant’s peculiar physical feature. 

 
iv. The Learned Trial Judge erred by failing to fully 
direct the jury as to what is circumstantial evidence and 
how the same should be treated. 

 
v. The Learned Trial Judge erred in fact and law by 
wrongly commending to the jury that the presence of 
seminal fluid on the Defendant’s trousers was 
circumstantial evidence they could consider. 

 
vi. That under all the circumstances of the case, the 
verdict is unsafe or unsatisfactory 

 
vii. That the Appellant did not receive a fair trial.” 

 
22. I will deal with the grounds seriatim. 

 
i. The Learned Trial Judge erred in fact and law when she failed to declare a mistrial after 
the nondisclosure and resulting misconduct on the part of the Crown. 
 
 
23. The appellant’s case is that the prosecutor ought to have disclosed the photos of the appellant 

shown to the VC and ought to have told the appellant that the appellant VC had changed her 
description of her attacker. 
 

24. More specifically he says:   
 

“32. The Appellant contends that the non-disclosure of 
the photographs and of the virtual complainant having a 
change in her description of the Defendant, ought to have 
been disclosed prior to the trial and certainly once the 
request was made. 

 
33. As the Crown failed to provide the said evidence and 
given that this evidence was adduced in the presence of 
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the jury, the application for a mistrial ought to have been 
upheld, as the prejudice to the Defendant could not be 
cured…” 

 
25. He relies on the following, at page 416 of the transcripts: 

 
“THE COURT: Ms. Farquharson-Seymour, you said 
you have a concern. 

 
MS.FARQUHARSON-SEYMOUR: Yes. I am obliged. 

 
THE COURT: Go ahead. 

 
MS. FARQUHARSON-SEYMOUR: My Lady, I would 
like to move the Court to consider discharging the jury, 
having regard to what we would call nondisclosure on 
behalf of the crown. We are offering to the Court two 
authorities, my Lady. If the clerk can assist me.  

 
My Lady, I handed to my learned friend and to the Court 
two authorities; the authority of Arthurton vs the Crown, 
which sets out the framework for discharging the jury. 
And also we are relying on the case of R vs H, and R vs 
C, 2004, United Kingdom House of Lords -- it is a House 
of Lords decision, my Lady. 

 
And first and foremost we would ask the Court, when 
deliberating, to take into consideration the testimony of 
the virtual complainant, [VC], we rely on the transcripts 
of the 2nd of July, 2018, in particular pages 55, 56 and 57. 

 
THE COURT: What is the date? 

 
MS. FARQUHARSON-SEYMOUR: The 2nd of July, 
2018. It was during her testimony, my Lady, that the 
virtual complainant disclosed, under cross-examination, 
that the reason for the change in her description of the 
man that attacked her was due to her being shown 
pictures of him, where she discovered that he did not have 
a gap in the front row of his teeth. Bearing in mind she 
accepted that she had stated that in her statement 
previously, her statement of the 21st of April, 2014, that 
the assailant, her description, was a black man, big belly, 
5 feet 7 inches to 5 feet 8 inches, taller than her, and that 
he had a big gap in the front top row of his teeth. 
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That description of a gap in the teeth is also before you 
by way of the nurse in the statement that was taken from 
the virtual complainant. But of moment, my Lady, is the 
fact that [the VC] has stated to the Court that she was 
shown these photographs, not a photograph, but these, 
speaking of photos, plural, by an attorney that was 
assigned to her to prepare her for her evidence, sometime 
a year ago, in the preparation for this very trial involving 
the defendant. 

 
We note that you, based on our application to have sight 
of the photographs, sought the assistance of the crown to 
locate the photographs and/or indeed the person or 
counsel that may have shown the items to her. In 
response, the crown has stated they don't know anything 
about the photographs, how it was shown to her or who 
may have shown it to her, and they called Ms. Dorsette, 
counsel from the A G. (sic) Office.  

 
She was called, and she gave evidence that she did speak 
with the virtual complainant over the video chat when 
she was in Spain. She could not speak to whether any 
other attorney did so or whether any other attorney 
would have shown such a photograph to the VC. She 
knows she spoke to her -- again, she speaks only of one 
encounter, she doesn't speak of two. [The VC] speaks of 
speaking with this person over the course of two days, 
and being shown the photographs. 

 
We say, my Lady, that this is nondisclosure. It is quite 
mysterious to the defence. And, in fact, not having it and 
not being able to show it to the jury prejudices the 
defence case. They have been shown and it has been 
exhibited, I believe it is HG-8, my Lady, the photo gallery 
where Mr. Gay has purportedly been identified by the 
virtual complainant. 

 
It is circled. I believe it is number 7 that is circled. And 
that has been exhibited before the jury for their 
consideration, that the virtual complainant, on the day 
after this incident, identified the defendant. But here it is, 
we hear from her that she was shown other photographs 
of him. And we submit it is something more intimate than 
just the facial portrait that has been exhibited, but rather 
of his teeth. Because she says from those photographs she 
saw that he did not have a gap in his teeth, and as a result 
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she has modified her description of the defendant -- of the 
person who attacked her. 

 
And so, my Lady, we say that had the crown not taken a 
posture that they don't know anything about it, they 
don't have it, and that may very well be the case with 
respect to this particular counsel; but someone in that 
office must know. 

 
And we also ask the Court to bear in mind the timing. 
These photographs were shown to the virtual 
complainant, she said, about a year ago in preparation 
for this trial. In preparation for the trial she said she was 
of the opinion that she had to see them. She had to be 
prepared for the trial as the virtual complainant. 

 
And so when we look and draw the Court's attention to 
R vs H and R vs C, the House of Lords decision, it speaks 
there, my Lady, of disclosure of information to the 
defence. We ought not to have found out about the 
photographs via cross-examination of the virtual 
complainant. And whereas the Court may indeed 
simplify the position that this particular prosecutor finds 
himself in, when we speak about the crown or the 
Attorney General Office or Director of Public 
Prosecution (sic), we are speaking about the body, not 
any individual person, we are speaking about the body 
and also by extension the police as well. They are a part, 
an arm of that office. 

 
Those photos became available and were shown. I don't 
believe -- I can stand corrected; looking at the transcript, 
there was no suggestion to [the VC] in re-examination 
that she was mistaken. There was indeed no application 
before you to deem her hostile in any way. Her evidence 
was accepted. It was unchallenged, that that is, in fact, 
what occurred. That is what she saw. The crown was 
present when the evidence was adduced, or came from 
the witness, and we submit, unchallenged evidence. No 
suggestion whatsoever that maybe you were mistaken, 
this did not occur in the way in which you said. 

 
And it is, we submit, very important, and ask the Court 
to consider as well, this is not us standing and asking for 
the first time. We asked almost immediately, to say to the 
Court, please, and I think the Court as well directed my 
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learned friend to say well, maybe you can speak with the 
virtual complainant and ascertain who did she speak with 
to see if it may assist you or aid you in your search as to 
who the counsel was and, of course, the photographs. 

 
We say, my Lady, that without the jury being shown -- it 
is just a blanket reference here. Without the jury being 
shown those photographs that was shown to the virtual 
complainant, that was somehow so compelling that it 
caused her, after three years after the alleged incident, to 
then vary or alter her description given, we say it is 
totally prejudicial to us, we ought to have it, so that we 
then can determine how it ought to be used or, in fact, 
assist the Court with that process; but for it to just not 
being given or furnished. And according to the crown, 
they don't have it. They don't know anything about it. We 
say, therefore, my Lady, we are somewhat handicapped 
and we must, therefore, ask of the Court to consider 
discharging this jury. 

 
….. 

 
But there can be various things that can happen during a 
trial and it is for you, my Lady, it rest on your shoulder 
to determine whether or not it is fair. And even if it is 
something that has happened that may be deemed unfair, 
does it meet the threshold sufficient for you to discharge 
the jury? We submit that no amount of warning, because 
bearing in mind again you yourself didn't have the 
material that we are seeking, that this virtual 
complainant, the chief witness for the crown, is speaking 
to; you don't have it, we don't have it. And so, we submit, 
that you would somewhat be hampered in giving any 
warning to the jury. 

 
We submit, there is no warning that would be sufficient 
to cure the prejudice that has been caused to the defence. 
The prosecution has closed its case, and again their 
simple explanation to the Court is that we don't have it. 
We just don't have it.” 

 
26. The trial judge ruled against the application for a mistrial. At page 439 of the transcripts she 

said: 
 

“an application which was made before me, on the 12th 
of July, 2018. It was an application made after the close 



 15 

of the case for the prosecution, however, it was not a no 
case application, it was an application in relation to the 
irregularities as counsel for the defence put it, in that, 
there was a material piece of evidence which the defence 
pointed out to the court had failed to be disclosed to them. 
They submitted that I should discharge the jury on the 
bases of failure on behalf of the prosecution to disclose 
the photographs of the teeth of the defendant which was 
allegedly shown to the allege victim, [the VC], in 
preparation for the trial almost a year ago…. 

 
… 

 
I held a Voir Dire to decide the admissibility or otherwise 
of the photographic evidence, I directed the Crown 
repeatedly to turn over the photographic evidence that 
the complainant had referred to in her evidence before 
this Court to the defence. Counsel for the Crown as it is 
currently constituted and counsel for the defence said 
that they were both taken by surprise by the evidence 
which was given by the complainant in this matter that 
she had a video link conversation with a member of the 
crown and that therein she was shown a photograph and 
that photograph indicated that this particular defendant 
no longer had or never had a gap in his teeth.   

 
… 

 
THE COURT: Mrs. Darnel Dorsett came to give 
evidence on the 9th of July, 2018. Her evidence is that she 
is a prosecutor in the Office of the Attorney General and 
she was assign (sic) two files before the Acting Chief 
Justice Stephen Isaacs, and in one of those files was a 
Sean Henry Gay and in relation to her preparation for 
this trial she spoke to his mother in New York and New 
Jersey and as a result she ended up in a live television link 
communication with [the VC]. And she said that she 
indicated that she was doing an Architectural internship 
in Spain, and she held a pre-trial interview with her and 
she describe (sic) the man who she claim sexual (sic) 
assaulted her in San Salvador and give a description, she 
said she had not seen the man since the identification and 
she only seen (sic) him by way of a group photo of various 
men. She had positively identified this man on a twelve 
man lineup as the man who sexually assaulted her in San 
Salvador. 
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She was ask (sic) if she showed this witness a photograph 
of the defendants teeth and she said no, she did not have 
a photograph on any of the files that showed the 
defendants teeth at all. She was asked if she had a 
discussion with (sic) witness concerning a description of 
a gap between his teeth and she (sic) yes, that after she 
showed her the photograph, she said "yes, that is the 
photograph of the man that assaulted me." And she said 
in her statement that she had made mention of this man 
having a gap in his teeth and that she never told the police 
that, she said that they (sic) may have been a space in his 
teeth but he never had a gap in his teeth and she said that 
the police may have been mistaken that she never said 
that. She was shown HG-9 which was exhibited in this 
courtroom and that witness in the voir dire said that she 
was familiar with the twelve man photo lineup and that 
she seen (sic) the seven photos and was (sic) [the VC] 
identified the person who is before our court as the 
person who she claim sexually molested her.  

 
She was asked whether or not she could see his teeth in 
that photograph and she said no teeth was shown. She 
was cross-examined by Mrs. Farquharson Seymour and 
she said she asked [the VC] if she could understand her 
and she wanted to know whether [the VC] had a good 
level of intelligence and whether or not she can confirm 
that in their conversations. She was also referred to the 
fact that someone had shown [the VC] a photograph and 
indicated that the defendant did not have a gap in his 
mouth as it was referred to by Mrs. Farquharson 
Seymour. She was ask (sic) if she knew of anyone else in 
the Attorney General Office who may have had contact 
with this complainant and the witness said she couldn't 
speak to that and that she completed her preparation of 
the file before the acting Chief Justice and she dealt with 
an armed robbery matter as well and she returned the 
file to case management.  

 
She was asked whether or not she showed the 
complainant the photographic evidence and if he did not 
have a gap in his teeth and the witness said that the only 
photograph that she was shown had shown the 
complainant was the photograph what we have as an 
exhibit in this court. She was ask (sic) if she could say 
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whether another female attorney may have had contact 
with the complainant and she said she could not say that.  

 
I've come to the conclusion having reviewed the 
authorities and also having reminded myself of the 
balance between prejudicial and probative as it is 
outlined in (sic) 178 of the Evidence Act of the Bahamas 
chapter 85.  

 
And having consider (sic) the evidence led in the voir dire 
of Mrs. Darnel Dorsett, I will not bring a halt to the trial 
and declare a mistrial at this stage or at any stage that I 
would allow the matter to go to the jury. I've also come 
to the conclusion that the Crown has not deliberately 
withheld this information from counsel for the defence or 
from the defendant, I've given them express instructions 
to turnover any and all materials that they had as it 
related to the photograph of this defendant and 
specifically the photographs that were allegedly shown to 
the complainant and they've indicated to me they have 
complied and from the witnesses that they called I would 
accept that they have complied in the sense that the 
witnesses have identified the exhibits that is (sic) before 
this court.  

 
There is an inconsistency between the exhibits that is (sic) 
before this court and in my view the complainant 
evidence in the sense that the complainant had also seen 
the exhibits before this court and may or my (sic) 
interpretation of the facts may appear to have been 
referring to some other photographs that she was shown 
that was not produced before us, if that is so, in my view, 
that is a matter for the jury and notwithstanding the fact 
that this application was not couched as a no case 
application. I remind myself of the principles in the 
Queen and Galbraith adopted in this jurisdiction by the 
Privy Council case of Larry Raymond Jones, and I find 
that there is evidence which can go to the jury and that 
any inconsistencies in that evidence as such as will be 
resolve by the jury in relation to this matter. Its strengths 
or weakness would be a matter for them in relation to the 
complainant’s evidence.  

 
And so I'm allowing the case to go to the jury, I will not 
declare a mistrial at this stage.…” [Emphasis added] 
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27. The appellant, in his submissions, said: 
 

“33. …The Trial Judge also failed to address this 
evidence during her summation and did not give the jury 
the benefit of her direction how they ought to treat such 
evidence and its possible implications with respect to the 
identification of the Defendant. 

 
34. In addition to the issue of non-disclosure, the evidence 
of [the VC], suggests that the prosecution behaved 
improperly and that the photographs of the Defendant’s 
teeth were shown to have the witness change her evidence 
and tailor the same to the Defendant. This is wholly 
improper and gross. Such behavior greatly affected the 
fairness of the case. 

 
35. Notably, the Trial Judge did not seem to appreciate 
the seriousness of the matter and characterized this 
action(s) as the workings of a “prosecutor off on a frolic 
of their own”. This reasoning could not be sustained, as 
such action was clearly orchestrated to alert the witness 
to the fact that her description of the Defendant was 
significantly different from that previously given. Also, 
the resources of the Crown is believed to have been used 
and certainly, the witness understood that she was 
speaking to a female Attorney assigned to her. 

 
36. In these circumstances, it is submitted that the only 
proper conclusion is that the motivation for such 
interference was an improper one. To increase the 
likelihood of the Defendant being convicted of this 
offence.” 

 
28. In my judgment, the judge’s ruling was eminently fair. I see no basis that required the trial 

judge to declare a mistrial. It is to be noted that this was not a no case to answer submission. 
Whether to discharge the jury is entirely within the discretion of the trial judge. The fact that 
the VC changed her description after being made aware of the fact that the appellant had no 
gap in his teeth affected the reliability and credibility of her identification evidence. That was 
a matter for the jury after a proper direction by the judge on the issue of identification evidence. 
 

29. Moreover, it was not unreasonable for a prosecutor in preparing a witness for trial to point out 
to the witness inconsistencies in their evidence and to make a determination whether the 
witness is sufficiently credible to be put forward as a witness of fact. I accept that the 
prosecution was under a duty to alert the appellant’s counsel before putting the witness in the 
box that the witness had changed her evidence from that contained in the depositions. But the 
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failure to do so did not, in my judgment, in and of itself amount to a material irregularity that 
warranted a mistrial or affected the safety of the verdict. 
 

ii. The Learned Trial Judge erred in fact and law in not fully, and therefore inaccurately, 
summarizing the evidence of the virtual compliant (sic) as it pertained to her identification 
of the Defendant for the jury. 

 
30. To properly consider this ground it is necessary to set out the directions to the jury on the issue 

of identification given by the trial judge. She said, at page 464: 
 

“Similarly in relation to the complainant in respect of this 
matter, she would have on one occasion given a 
description to the police. And her description to the police 
included two--I'm going to refer to two because it had a 
number of portions to it but it included two which you 
may find to be discrepancies. One gives reference to a 
space in the front tooth or teeth of the defendant. And 
secondly, the fact that the assailant was alleged to be 
wearing long trouser (sic). Now, Mrs. Farquharson 
Seymour is saying to you, that her client never had any 
space between his teeth. And so, as a result whomever it 
was [the VC] was describing is a matter for [the VC] and 
that what she describes sounds like it was not very nice 
what occurred to her on that faithful (sic) morning but it 
has nothing to do with her client because number one, he 
wasn't there and number two, he does not fit the physical 
description that was given.  

 
And so the fact of what was alleged to have been said to 
the police and what was said in this court will be an 
example of a discrepancy. So, you will have to first decide 
whether or not it's a serious issue or whether or not its 
something that is trivial. If you decide that it's serious you 
will then go further and you will consider whether or not 
you believe the person to be truthful in the account that 
they have given to you.  

 
[The VC], said to you that she does not recall now 
whether this person did or did not have a space between 
their teeth, as far as she's aware the person did not have 
the space and I believe she accepted that on a previous 
occasion that was what she told the police but she said 
when she reflected on it she does not now recall a space. 
She said that despite the way the statement was written 
her focus on the date in question was the size, the height 
and complexion of the individual and their eyes. Those 
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were the things that stood out for her. She also recollects 
that the individual was wearing short pants and she looks 
at her statement and she sees these other things in her 
statement but she said that was not her recollection in 
relation to the trouser (sic) that she would have told the 
police.  

 
So, you would have to consider, whether [the VC] is as 
Mrs .Farquharson Seymour describes that portion of it 
was "simply wicked and its all an attempt for everybody 
to seek to frame her client in respect of this matter or 
whether you believe that the witness could have told the 
police one thing and the police in the course of recording 
it did not record accurately what it was that the witness 
actually said. And that based on the circumstances the 
witness described to you of being at the hospital at the 
time or in the hospital and being examined at the time she 
was giving this statement to the police, whether those 
were circumstances under which and also after she had a 
very distressing event occurred to her person, those were 
circumstances under which she may not have gone 
through her statement and read it word for word and line 
for line. Whether you believe she was lying to you, or 
whether you believe she was telling the truth, is a matter 
for you, but that would be an example of a material 
discrepancy and inconsistency and one of the issues that 
you will seek to resolve.” 

 
31. And later, at page 467: 

 
“Now the case for the Prosecution depends wholly on this 
visual identification by [the VC] and possibly to a lesser 
extent when I come to it dealing with circumstantial 
evidence that of Police Constable 2813 Knowles. So your 
duty would be to examine carefully the circumstances in 
which this alleged identification by this witnesses was 
made. In these circumstances I want you to ask 
yourselves these questions: How long did [the VC] have 
this alleged assailant under her observation? At what 
distance was this person from her? In what kind of 
lighting? Was there anything that interfered with the 
observation? You may have heard of cases where an 
individual for instance would go to commit a crime 
wearing a mask, sot that's what I mean when I said if 
there was anything interfering with her observation. Had 
she ever seen this assailant before? If so, how often? And 
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if only occasionally, did she have any special reason for 
remembering him?  

 
You are to apply those same criteria as well to the 
evidence of Police Constable 2813 Knowles who 
purported to have seen the person who he later identified 
as the defendant in the settlement, in the Cockburn Town 
settlement shortly after this incident is alleged to have 
occurred. So, similarly in relation to him ask yourselves 
how long did he have this individual under his 
observation, at (sic) kind of distance and what kind of 
lighting, was there anything interfering with his 
observation, had he ever seen this individual before and 
if so how often and did he have a special reason for 
remembering him. 

 
I must warn you the special need for caution before 
convicting this defendant in reliance on evidence of 
identification particularly as here where it involves a 
view of a person for the first time. There have been 
instances where convictions have been obtained on the 
erroneous evidence of eyewitnesses who have positively 
identified an accused person as a person committing a 
crime and subsequently it has proven that the 
identification was faulty. An honest but mistaken witness 
can be very convincing and a number of such witnesses 
could all be mistaken. If you stop to consider your own 
experience in life, it is likely that you would have 
occasions where people would have come up to you and 
address you as someone else, or where you have mistaken 
a complete stranger as somebody whom you know quite 
well. Even where the identification involves recognition, 
or as in this case a first time sighting of the individual, 
mistakes are sometimes made even of close friends and 
relatives. And so, you will also bear that in mind that this 
incident is alleged to have taken place though in broad 
daylight where visibility would have been better. I also 
give you a warning that you should attached no 
significance to the facts that this accused man would have 
been identified from an album of photographs held by the 
police. And when I say attached any significance am 
referring only to the fact that his photo was a part of the 
group, not to the fact that the witness would have 
allegedly identified him in that group. I am saying to you 
that this does not mean that this accused man is of bad 
character and you the jury should not take that portion 
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into consideration in evaluating the evidence. So you are 
not to assume that he's of bad character because this 
photo was in that group of photographs shown to [the 
VC], the complainant.” [Emphasis added] 

 
32. She also said, at page 478: 

 
“And Mr. Bonamy is saying to you that an individual who 
is in a company of another person for twenty to twenty -
five minutes in a close quarter situation where she has the 
opportunity to observe the face of that individual in good 
lighting, that when she describes and picked him out in 
the photo sheet that she was shown by the police that that 
is an identification of this accused man that you can feel 
reliable and reliant and that it is something that you 
should act upon, he said to you.  

 
Mrs. Farquharson-Seymour, counters that and said if she 
was up that close that she ought to have notice whether 
he did or did not have a gap in his tooth. And so, 
therefore, these things probably did happen to the 
complainant but that it wasn't her client who did it. This 
as I'd said to you would have been some four years ago. 
And Mr. Bonamy, countered that by saying that we do 
not know exactly how the accused man would have 
looked at that time some four years ago that we only have 
the benefit of how the accused man looks now and that 
the photo that was taken at the time and shown to the 
complainant does not include a photograph of his mouth.  

 
She said when she arrived home she walked through the 
house to the back deck and she saw her mother and she 
begun to tell her that she had been attacked by a man who 
had sexually assaulted her and she also told her father 
and her father was the one who made the initial report to 
the police but she told them exactly what had happened 
that she had gotten attacked by a man and he forced her 
to give him oral sex and strangled her twice, she said her 
mother and her father drove her to the police station and 
she came into contact with the police and they took them 
into the back and she described what had occurred, she 
said that she give (sic) the police the same description, it 
was a large black man with larger (sic) belly and she give 
that description to the police but she only told the first 
police vaguely what had happened, she give (sic) a more 
detailed description when she arrive (sic) in Nassau when 
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she arrived later that (sic) and she then described him of 
wearing a stripped (sic) shirt, cargo pants down to his 
knees, a pair of boat shoes and one of them being really 
broken and a baseball cap.  

 
She said essentially what she described was what she did 
every single day that she is in New Providence. And she 
said along with her parents she went immediately to the 
police station and she give (sic) an account of what had 
occurred. And subsequently she was brought to Nassau. 
She (sic) to San Salvador a few days before they left The 
Bahamas. She said she was able to read over her 
statement and she said the second statement to the police 
related more to her giving an account of what had 
occurred. She said she was able to identify the man that 
raped her in the photograph and that he was number 
seven in the lineup of the photos she was shown, she said 
she distinctly remembered the face of the man who did 
this to her. She said that was the only time that she had 
identified someone in respect of this case. She said his 
features which was most distinct to her were his (sic) and 
that his eyes were of a distinctive characteristic and she 
immediately remembered them when she saw the lineup.  

 
She was asked if there was anything else she recalled and 
she said she recalls placing a signature on the document 
and she said the person who attacked her who was at 
photograph number seven in the photographs that she 
was shown and she pointed that person out as being the 
defendant in this courtroom.” [Emphasis added] 

 
33. The appellant submits that: 

 
 “37. During the summation of the Trial Judge …, albeit, 
the virtual complainant’s evidence was summarized, 
there was no reference to her testimony that she was told 
to change her earlier description as her previous 
statement did not match the Defendant. 

 
38. This omission on the part of the Trial Judge was 
significant, as the jury would have heard this evidence in 
its totality and needed the Court’s guidance how best to 
treat the same. We contend, that more than a need, the 
jury was entitled to the judge’s assistance in this regard. 
For instance, what reasonable conclusions could be 
drawn from the same and what would be the possible 



 24 

outcomes if they believed [the VC] was influenced by the 
Prosecution to change her identification evidence…” 
 

34. This criticism, in my view, is not justified. 
 

35. The VC’s evidence was not that she was told to change her evidence as to the description of 
the attacker. The prosecution drew to the VC’s attention that her description of the person who 
attacked her was inconsistent with her identification of the appellant as the appellant did not 
have a gap in his tooth. That inconsistency was clearly brought to the attention of the jury both 
by the judge and defence counsel. 
 

36. To characterize the evidence as that the VC was “told to change her earlier description as 
her previous statement did not match” is, in my judgment, unfair and misleading. 
 

37. The inconsistency in the description of the appellant was drawn to the attention of the jury and 
like all inconsistencies it is a matter for the jury to take into account in evaluating the reliability 
of the VC’s evidence. The judge was not required to do more than she did. 
 

38. I do not consider this ground as having merit. 
 

iii. The Learned Trial Judge erred in fact and law by allowing the Rogue/photo gallery to be 
adduced at trial and then failed to warn the jury how to treat this purported identification, 
notwithstanding the evidence that there were no participants that matched the Appellant’s 
peculiar physical feature. 

 
39. The appellant’s argument was in the following terms: 

 
 “39. The Appellant challenged the photo gallery and a 
voir dire was heard to determine the issue… 
  
40. The key witness in this regard was W/Superintendent 
Bodie who had overseen the creation of the gallery and 
had shown the same to the Virtual Complainant. 
Through cross examination, Officer Bodie accepted that 
the Defendant’s appearance could not be matched, in 
particular that he had a bald head with dreadlocks on the 
sides, yet she still persisted with the photo identification. 
Further, she accepted that he stood out from the other 
eleven participants. We say he stood out like a “sore 
thumb”. 

 
41. Notwithstanding this evidence, which clearly 
undermines the purpose of the photo gallery and the 
obvious prejudice to the Defendant, the Trial Judge still 
allowed the same to be adduced before the jury. Further, 
she once again failed to advise the jury how to treat this 
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evidence, in the event they accepted the evidence that the 
Defendant was easily singled out… 

 
42. The actions of the Trial Judge caused the Defendant 
to be prejudiced and severely undermined his ability to 
have a fair trial. 

 
43. The Trail (sic) Judge seemed to focus on the 
similarities between the participants and not the glaring 
difference which undermined and caused the exercise to 
be flawed and prejudicial. Further, the next error on the 
part of the Trial judge was the assumption, that a 
warning as to bad character, would cure or erase the 
problems of this parade. 

 
44. The Appellant reiterates that this case is one that 
centers on identification and this gallery coupled with the 
circumstances surround (sic) it, undermined his chances 
of receiving a fair hearing.” 

 
40. The evidence at the voir dire was in the following terms: 

 
“THE COURT: Mrs. Farquharson can you state for the 
record the nature of your objections to this evidence and 
then I'll let the Crown prove it, so to speak. 

 
MR. (sic) FARQUHARSON: My Lady, we're objecting 
on the bases that the photograph gallery identification 
process was not properly done and as a result that it is 
unfair for submission before the jury -- well I guess that's 
a legal submission but our objection is that the process 
itself was not proper and that is in what was done by the 
officer with respect to the virtual complainant. And then 
secondly with respect to when we look at the lineup itself 
as well. So, we're asking the court to assess the process on 
those along those two lines. 

 
THE COURT: Are you calling witnesses other than your 
legal submission or just the crown witnesses? 

 
MRS. FARQUHARSON SEYMOUR: Well as it was only 
the crown witnesses so, we will not, my Lady. 

 
THE COURT: Yes, Mr. Bonaby. 
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MR. BONABY: ASP Betty Bodie please. B E T T Y B O 
D I E, having been called as a witness, being duly sworn, 
testified as follows: 

 
EXAMINATION IN CHIEF BY MR. BONABY: 

 
Q. Ms. Bodie can you give the court your full name, rank 
and present attachment, please? 

 
A. Betty Bodie, Assistant Superintendent of police, attach 
(sic) to the Compliant's (sic) and Corruption Unit, Police 
Headquarters Nassau. 

 
Q. And where were you attached on Tuesday the 22nd of 
April, 2014? 

 
A. On that date I would have been attached to the Central 
Detective Unit. 

 
Q. Is there any particular area that you were attached to, 
do you recall? 

 
A. Sexual offence section. 

 
Q. And at the time what was your rank? 

 
A. Inspector. 

 
Q. Now, how long were you in the Central Detective Unit 
to this date, the 22nd of April, 2014. How long were you 
there at the time? 

 
A. I would have been at Central Detective Unit for four 
months. 

 
Q. Now, on that date, did you at any time came (sic) into 
contact with person in custody Henry Sean Daron Gay? 

 
A. Yes, sir. 

 
Q. Do you recall what time you might have come in 
contact with him? 

 
A. Probably around 9:00 a.m. that morning. 
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Q. Now, about 11:50 a.m. on that morning, do you recall 
what if anything you did or happen with respect to this 
matter? 

 
A. I would have receive certain information and 
I would have -- 

 
MRS. FARQUHARSON SEYMOUR: Sorry, which date 
are we on? 

 
MR. BONABY: 22nd of April, 2014. 

 
MRS. FARQUHARSON SEYMOUR: Are you asking 
about 11:50 a.m.? 

 
MR. BONABY: Yes, on that date. 

 
MRS. FARQUHARSON SEYMOUR: Okay. 

 
BY MR. BONABY: 

 
Q. You said that you received some information. Can you 
go from there, please? 

 
A. Yes. In respect to the suspect being in custody. 

 
Q. Did you do anything or did anything happen as a 
result of that? 

 
A. As a result of that I would have spoken with the victim 
as a result of what the suspect would have been in custody 
for the sexual offence. 

 
Q. Did you anything else happened (sic)? 

 
A. I would have also shown the victim a 12 – a photo of 
twelve man lineup for her to view it and to see if she 
would be able to identify her attacker. 

 
Q. And what did the allege victim did (sic) in this case, do 
you recall? 

 
A. When shown the twelve man lineup photo she 
immediately identified the male in number seven 
position. 

 



 28 

Q. So, base (sic) on your knowledge, can you tell us who 
was in that position? 

 
A. The male in position number seven would have been 
Henry Sean Daron Gay. 

 
Q. Are you able to say how you come (sic) to show this 
person this or what happened prior to that, do you recall? 

 
A. You mean prior for me showing the victim the lineup? 
 
Q. Yes. 

 
A. Prior to that I would have seek (sic) to find males of 
similar characteristics of the suspect at the time but I was 
unable to because he did not look the way he looks today. 
I was unable to, so, therefore I was informed that his phot 
(sic) was taken whilst he was brought into custody -- 
when he was brought into custody his photo was taken. 
And so, my training -- the lineup was put together in my 
presence and with me having seen the suspect in custody 
prior to putting the photos together I was able to us (sic) 
the photo and put among eleven others that came from 
the files in the CDU office. 

 
Q. Thank you. Now, after the photograph the alleged 
victim identified photograph number seven, did you and 
or the victim did (sic) anything to the photograph, do you 
recall? 

 
A. Once the victim identified the photograph I asked if 
she was sure, if that was her attacker and she replied, 
"yes, I would never forget those eyes." 

 
Q. And what did she do or anything happened after that? 

 
A. I then told her to cycle (sic) the photo, sign it and I 
signed it and also her mother who would have been 
present she signed it as well. 

 
Q. So, if you were to see that twelve man lineup that you 
referred to with the photographs, would (sic) be able to 
identify it? 

 
A. Yes, sir. 
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Q. By what means? 
 

A. My signature should appear and two others 
signatures, the victim and her mother. 

 
MR. BONABY: My Lady, may the witness be shown -– 

 
THE COURT: Any objections? 

 
MRS. FARQUHARSON SEYMOUR: No objections. 

 
BY MR. BONABY: 

 
Q. Just quick before you look at that, the persons that 
were placed on the parade --– look at it sorry. Can you 
point out to the court your signature that you talked 
about? 

 
A. My signature appears. 

 
Q. Point it out to the court please? 

 
A. (Indicating). 

 
MR. BONABY: My Lady. 

 
THE WITNESS: This (sic) the picture here (indicating). 

 
THE COURT: Thank you. 

 
BY MR. BONABY: 

 
Q. Now, do you recall -- was there any indication or any 
attempt to do -- 

 
MRS. FARQUHARSON SEYMOUR: Objection, 
leading. 

 
BY MR. BONABY: 

 
Q. What if anything else you did with respect before -- 
whatever consideration, what you took into account 
before you -- 

 
MRS. FARQUHARSON SEYMOUR: Objection. 
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BY MR. BONABY: 
 

Q. What if anything you took into account before you 
prepared this? 

 
A. Before I got this lineup? 

 
Q. Yes. 

 
A. At the time I thought its best to go with the lineup 
opposed to even a confrontation because the fact the 
victim -- if that day the assault happened the day prior to 
that the victim was still traumatized and so, I felt at the 
time not to do the confrontation to have the victim and 
the suspect to come face to face to further traumatized 
(sic) her. 

 
MR. BONABY: My Lady, would like to have this mark, 
not physically just VD-1. 

 
THE COURT: Yes. VD-1 

 
(VD-1 mark) 

 
BY MR. BONABY: 

 
Q. Now, Do you recall what the victim did after that or 
what happened to the victim in respect to her 
identification, the fact that she identified the photo, did 
anything else happened (sic), did anyone else do anything 
in (sic) else in respect to her? 

 
A. After she identified, the investigator would have taken 
a statement to the effect of the identification. 

 
MR. BONABY: Thank you, no further questions at this 
time. 

 
THE COURT: Thank you. 
Yes, Mrs. Farquharson. 

 
MRS. FARQUHARSON SEYMOUR: Oblige, my Lady. 

 
CROSS-EXAMINATION BY MRS. FARQUHARSON 
SEYMOUR: 
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Q. Officer Bodie, you have accepted that you decided not 
to have an identification parade but to go with a photo 
gallery, that was your decision? Is that correct? 

 
A. No, ma'am. I said that after -- my evidence is that after 
I had difficulties of trying to find persons of similar 
characteristics as the suspect I resorted to 
do that. 

 
Q. So, again, you made that decision on your own, is that 
correct? 

 
A. At the time I made that decision I thought it was the 
best decision at the time. 

 
Q. And you have indicated that your first time having 
contact with him was when? 

 
A. Was the morning before I did the lineup. 

 
Q. Did you do the lineup on the 22nd of April, 2014? 

 
A. Yes. 

 
Q. And you say the morning before? 

 
A. No, I said the morning of. 

 
Q. The morning of the 22nd? 

 
A. Yes, ma'am. 

 
Q. At what it (sic) time did you have sight of him? 

 
A. When I came to duty about 9:00 a.m. that morning. 

 
Q. About 9:00 a.m.? 

 
A. Or so that morning. 

 
Q. I'm going to suggest to you -- well, you were in New 
Providence, you say? 

 
A. Yes, ma'am. 
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Q. I'm going to suggest to you that at 9:00 a.m. Mr. Gay 
was in fact at Cockburn Town San Salvador receiving 
breakfast he was not in New Providence for you to have 
sight of him. What do you say to that? 

 
A. I maintain what I said, ma'am. 

 
Q. You maintain that around 9:00 a.m. on the 22nd of 
April, 2014, you had sight of Mr. Gay, that's what you're 
saying? 

 
A. Around that time or thereabout. 
Q. And because of having sight of him you then made the 
decision not to have an identification parade but instead 
to go with a photo gallery because you couldn't find 
anyone that fits his description, is that correct? 

 
A. After making attempts. Yes ma'am. 

 
Q. Again I'm suggesting to you that you are lying to this 
court? What do you say to my suggestion? 

 
A. I'm sticking to my evidence. 

 
Q. You are aware of a detention record that follows the 
suspect? 

 
A. Yes, ma'am. 

 
Q. I'm suggesting to you that Mr. Gay was not brought 
to New Providence until about 8:20 p.m. on the 22nd of 
April, 2014? 

 
A. No, ma'am. 

 
Q. And specifically with respect to 9:25 a.m. Mr. Gay was 
being prepared with suitcase and clothes in hand with 
respect -- and toiletries with respect to travel? 

 
A. I maintain my evidence, ma'am. 

 
Q. I see. Let's go further. Do you accept whenever you 
conduct an identification by way of photo gallery parade 
you ought to advice (sic) the person that you are 
conducting it for, the virtual complainant, that the 
suspect -- Officer Bodie -- 
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THE COURT: Sorry, when you both anticipate this trial 
will be finish? 

 
MR. BONABY: At least week after next, my Lady. 

 
THE COURT: Okay, so the jury can return on the 16th 
then? 

 
MR. BONABY: Yes, my Lady. 

 
BY MRS. FARQUHARSON SEYMOUR: 

 
Q. Officer Bodie, I was questioning you about how the 
photo lineup ought to be conducted and I'm going to 
suggest to you that you ought to indicate to the virtual 
complainant that the suspect or the persons that she said 
had raped her or assaulted her may or may not be on the 
lineup. Do you accept that, that you should have advised 
her? 

 
A. She was advised. 

 
Q. I'm going to suggest to you based on your report and 
also based on the evidence that you just give (sic) here in 
Chief, you did not indicated (sic) to the virtual 
complainant that when viewing this lineup the accused 
person may or may not be on this the lineup. You never 
said that to her? 

 
THE COURT: Do you agree or disagree? You have to 
respond. 

 
THE WITNESS: Okay. 

 
BY MRS. FARQUHARSON SEYMOUR: 

 
Q. Do you accept that? 

 
A. I would have said that to her even though its not 
written in my report, I would have said that to the virtual 
complainant. That's just a normal thing to do. 

 
Q. I'm going to suggest to you, you did not do it and hence 
why its not in your report. And also, when you give your 
evidence, just a moment ago in answer to my learned 
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friend you did not say that that is what you told the 
virtual complainant because you didn't do it. What do 
you say to my suggest (sic)? 

 
A. I maintain what I answered before. 

 
Q. You've indicated that you only had about four months 
at Central Detective Unit prior to conducting this photo 
gallery lineup? 

 
A. Yes, ma'am. 

 
Q. How many photo gallery lineup (sic) had you done in 
that four months prior to the 22nd of (sic), 2014? 

 
A. I wrote in my report rogues' gallery – you said photo 
lineup, you said how many? 

 
Q. Yes 

 
A. This probably would have been if not the first one 
probably the second. 

 
THE COURT: The second rogues' gallery? 

 
THE WITNESS: No, the lineup. 

 
BY MRS. FARQUHARSON SEYMOUR: 

 
Q. The first one if not the second, is that your 
evidence? 

 
A. Yes, ma'am. 

 
Q. I'm going to suggest to you, that is one of (sic) reasons 
why your inexperience was present and you did not 
properly conduct this rogues' gallery identification 
because you had very little or no experience in doing it. 
Isn't that the truth? 

 
A. Inexperience I would go but I followed what I've learnt 
from my training when I was at CDU. 

 
Q. Now, VD -- 
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MRS. FARQUHARSON SEYMOUR: If the witness 
maybe shown VD-1. 

 
THE COURT: Yes. 

 
BY MRS. FARQUHARSON SEYMOUR: 

 
Q. Looking at VD-1 and this is the rogues' gallery that 
you had referred to, your signature is present, isn't that 
correct? 

 
A. Yes, ma'am. 

 
Q. Do you accept that number seven that was identified 
that photo there, that person is the only person with a 
clear reseeding line or bold spot the only one amongst 
these twelve photos. Do you accept that? Looking at it, 
just consider. Do you accept, yes or no? 

 
A. Yes, ma'am. 

 
Q. You do accept that? 

 
Q. I'm going to suggest to you that one of the dangerous 
(sic) that you ought to avoid when compiling any type of 
identification parade be it by rogues' gallery or with the 
persons or with the suspects in person to avoid them 
being able to be single out. Do you accept that that ought 
to be avoided? 

 
A. I would like to say something to that. 

 
Q. No. I would like you to answer, do you accept that one 
of the things, one of the very things you ought to prevent? 

 
A. Yes, ma'am. 

 
Q. A defendant being unique to the other persons on the 
lineup. Do you accept that? 

 
A. Yes, ma'am. 

 
Q. But yet you did that very thing, he's the only person 
with clearly a bold spot reseeding his hair is different 
from everyone else's. Mrs. Bodie, Woman 
Inspector? 
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A. You want me to answer, ma'am, because I've already 
answered. 

 
Q. Can you answer again? 

 
A. You want me to explain? 

 
Q. No, I want you just to answer he will do in in (sic) re-
examination if necessary. 

 
A. I've already answer (sic). 

 
Q. So, you accept that again? 

 
A. Yes. 

 
Q. I'm suggesting to you that your training ought to have 
told you that if you were unable to get people or persons 
of similar characteristics to Mr. Gay, then you don't do 
the lineup or the rogues' gallery. You don't do it. Do you 
accept that? 

 
A. No, I don't accept that my training didn't tell me that. 

 
Q. So, your training would therefore -- I'm suggesting to 
you, your training then told you regardless whether the 
person match the person you were gonna have to parade 
or rogues' gallery regardless if they match? 

 
A. No. 

 
Q. But yet that is what you did. Looking at still VD-1 
particularly at number six and eight the ones that you put 
right next to him they hair is quit (sic) long. Isn't it? 

 
A. Yes, ma'am. 

 
Q. And full bushy out there. Do you accept that? 

 
A. Yes, ma'am. 

 
Q. And you compiled this, you put this order together? 

 
A. I was present when it was being put together. 
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Q. So, you approved it then, you were assisted by another 
officer, so, you therefore approved this? 

 
A. Yes, ma'am. 

 
Q. You said "I observed Mr. Gay". Where did you 
observed (sic) him in CDU? 

 
A. In the cellblock area. 

 
Q. "Cellblock area around 9:00 a.m. on the 22nd of April, 
2014?" 

 
A. Yes. 

 
Q. What was so peculiar about him that you could not get 
some others persons to match him. What was so special 
about him? 

 
A. The difficulty was at the time he had like dreadlocks, 
the dreadlocks I couldn't find sufficient persons that 
would match his characteristics. 

 
Q. Is it the dreadlocks or the bold spot that you couldn't 
get to match? 

 
A. It's the bald spot and the dreadlocks. Both of them. 

 
Q. Because these other people had dreadlocks, didn't 
they? 

 
A. Yes, ma'am. 

 
Q. But its this very pronounce (sic) bold (sic) spot? 

 
A. Yes, ma'am. 

 
Q. Looking at this photo gallery and you looking at it, do 
you accept that this stands out, isn't it the bold (sic) spot? 

 
A. Yes, ma'am. 

 
Q. It does stands (sic) out to you? 

 
A. Yes, ma'am. 
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MRS. FARQUHARSON SEYMOUR: I have nothing 
further.  

 
THE COURT: Yes, Mr. Bonaby. 

 
RE-EXAMINATION BY MR. BONABY: 

 
Q. Now, you were about to explain the situation, your 
decision to use the photograph as you did. Can you 
explain that for the court, please? 

 
A. I didn't hear you. 

 
Q. You was (sic) about to explain or you wanted to 
explain your decision to us (sic) the photo as you did? 

 
A. My position was after I found out it was difficult to get 
the person of similar characteristic as Mr. Gay, the 
position was that even though I didn't find persons, even 
though if I had -- according to how the witness would 
have identified him and even if I had physically put him 
amongst others on an identification parade it probably 
would have been the same result. Because her thing when 
she identified him, it wasn't hair, it wasn't where his hair 
was or anything like that it was specifically his eyes. So 
facial view that would have been her main focus where 
she said "I could never forget the eyes". The hair in my 
mind didn't matter. 

 
Q. In your experience how (sic) you seen anyone that 
looks like this who you would describe as a rasta, how 
(sic) you ever seen anyone with rasta type hair on the side, 
with bold (sic) hair like that. How (sic) you even seen 
anyone like that in your experience? 

 
A. The way he looks? 

 
Q. Yeah. The way he look. How (sic) you even seen 
anyone with a rasta hair style hair on the said with bold 
(sic) hair in the front? 

 
A. Not that I can recall. 

 
Q. So, it would have been extremely impossible or 
difficult -- 
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MRS. FARQUHARSON SEYMOUR: Objections, 
leading and I ask that he do not put the question, my 
Lady. 

 
THE COURT: Yes. 

 
Mr. Bonaby, can you be so kind. 

 
MR. BONABY: Yes, my Lady. 

 
BY MR. BONABY: 

 
Q. Now, with respect to -- so, how did you find the whole 
process of trying to do this? 

 
MRS. FARQUHARSON SEYMOUR: Objection. This is 
re-examination, my Lady. My Lady, I'm making an 
objection based on a question. This is re-examination, 
this is not another bite of the cherry. 

 
THE COURT: Mr. Bonaby, does it arise out of cross-
examination or do you wish to ask leave? 

 
MR. BONABY: My Lady, it was put to the witness -- 

 
THE COURT: Leave is granted. 

 
BY MR. BONABY: 
Q. Now, tell us Mrs. Bodie -- ASP Bodie, what did you 
experience with respect to this, what was anything that 
you experience in trying to find persons of similar 
characteristics, what was your experience? 

 
A. I was difficult to find someone with the bold (sic) and 
dreadlocks to the side as to the suspect. 

 
MR. BONABY: No further questions. 

 
THE COURT: Anything arises out of the questions asked 
with leave? 

 
MRS. FARQUHARSON SEYMOUR: No, my Lady. 

 
THE COURT: Thank you. 
Any additional for either parties with leave for the 
witness? 
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MR. BONABY: No, my Lady. 

 
MRS. FARQUHARSON SEYMOUR: No, my Lady. 

 
THE COURT: Woman Superintendent Bodie I ask you 
to return to this court on Tuesday or Monday afternoon? 

 
MR. BONABY: Monday afternoon. 

 
THE COURT: So, if you can return to this court at 2:30 
p.m. on the 2nd of July, 2018, where we would hope you 
will be able to give evidence in the main trial. Thank you. 

 
(Witness excused) 

 
MRS. FARQUHARSON SEYMOUR: We're hoping not, 
my Lady. 

 
THE COURT: Even if its limited and the objectionable 
portions are removed depending if the courts still finds 
but she will still give her evidence. So, from that point she 
would be coming back. 

 
MRS. FARQUHARSON SEYMOUR: I'm sorry, my 
Lady, I thought she only dealt with this portion. 

 
THE COURT: No, she dealt with both parties and she 
may be able to say what she saw but I haven't reach (sic) 
that point as yet but if she's required in the trial it would 
be Monday afternoon. 

 
MRS. FARQUHARSON SEYMOUR: I'm oblige (sic). 

 
THE COURT: Does that complete your witnesses? 

 
MR. BONABY: Yes, My Lady, no further witnesses.” 

 
41. After hearing submissions, the trial judge exercised her discretion to admit the identification 

evidence. At pages 149 - 151 She said: 
 

“Having viewed the gallery, I find that the individuals 
were of similar skin complexion. They appeared to be 
somewhat of similar weight, they appeared to all have 
dreadlocks, and whilst I accepted the balding, there was 
a part of the defendant's locks, that portion was not 
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similar. The other persons on the comprised gallery were 
of similar characteristics, with that exception… 

 
… 

 
I am exercising my discretion, to allow in the evidence, 
that is, include in the gallery, and I will allow it to be seen 
by the jury. I will give them the proper Turnbull 
directions; pointing out the differences in the hairstyle. 
And, obviously, as I indicated, the ethnic background 
would be the same or similar with all of the other persons 
included in the gallery. 

 
And I now ask counsel to assist the Court with whether 
we should give the warning as to the type of persons in 
the gallery, whether that should be omitted as being more 
prejudicial or assistance to the defendant. 

 
MR. EUCAL BONABY: My Lady, with respect to our 
position, I think the Crown will be -- I think we will be in 
a better position to advise the Court of what the approach 
should be, after our witness has given evidence. We will 
be able to advise the Court as to how the Court should 
approach that issue. 

 
THE COURT: For both witnesses, yes? 
Mrs. Farquharson-Seymour. 

 
MS. RAMONA FARQUHARSON-SEYMOUR: 
Likewise.” 

 
42. In her direction to the jury on the issue of the identification evidence of Officer Bodie, at pages 

499 - 501, the trial judge said: 
 

“…You heard from Officer Bodie. She is an Assistant 
Superintendent of police. Now at the time she was 
attached to the Complaints and Corruption Unit at the 
Royal Bahamas Police Headquarters. She said that now 
she is attached to the Central Detective Unit, in the Sexual 
Offences section. She said that she showed the victim a 
twelve man lineup photo but before she showed the photo 
to the victim she told the victim that the person who 
assaulted her may or may not be in the lineup. The victim 
would have viewed the twelve man lineup and the person 
that was in position number seven she said was Henry 
Daron Gay. The complainant would have pointed out 
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that individual to you in this courtroom as the person 
being in position number seven which was identified by 
the complainant with respect of this matter. After she had 
identified the twelve man lineup in that picture she signed 
it and that photograph then became evidence in respect 
of this matter. And there ends her involvement. The 
defendant was then brought to Nassau along with an 
officer from San Salvador. She said she wrote a report in 
respect of this matter. She was asked if she recalls 
whether or not she refreshed her memory prior to 
coming into court in relation to her having an 
opportunity to view the detention record and case diary 
in respect of this matter. Mrs. Farquharson -Seymour 
cross-examined her on the issue from her going to San 
Salvador and return back to Nassau. The Assistant 
Superintendant (sic) said her role was to conduct and to 
deal with the issue of identification. She was also asked 
questions by Mrs. Farquharson-Seymour in relation to 
the file as to whether she used it to refresh her memory. 
But, she said she does not recall refreshing her memory 
prior to having seen the file. She was asked whether she 
told [the VC] that the person who sexually assaulted her 
may or may not be on the lineup. She said even though it 
was not in her report she knows she did in fact say that 
to her. She was ask if she prepared the photo lineup and 
that she ought to have gotten person (sic) similar to the 
suspect. She accepted that and replied yes. She was asked, 
"do you accept that at number seven that was identified 
in that photo there, that person is the only person with a 
clearly receding hairline or bald spot"? And she's 
pointing to position number seven. She replies "Yes, 
ma'am". And she was asked, "do you accept that none of 
the other eleven persons on the photo lineup have 
receding hairlines, do you accept that" and she accepted 
the suggestion put to her by defence counsel. Mrs. 
Farquharson-Seymour put to the witness "I'm going to 
suggest to you that one of the dangers that you ought to 
avoid when compiling any type of identification parade 
be it by rogues gallery or with the persons or with the 
suspects in person to avoid them being singled out". 
"Look at the person in position number seven, he's bald 
doesn't he stand out from the other eleven"? And the 
witness said that she accepts that. And after that she 
brought the defendant to Nassau and she had no further 
involvement with the virtual complainant in respect of 
this matter.  
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At the time the offence was committed the defendant had 
a receding bald spot, around the edge and towards the 
back of his head. Now in this court he appears to be clean 
shaven. However the witness said that was how he looked 
back then.” 

 
43. Whilst it is always preferable to hold an identification parade, it is not the law that identification 

of an accused from a photo gallery is not admissible at a trial. 
 

44. Although the appellant was in custody from the day of the incident, an identification parade 
was not held. Officer Bodie said that due to the special characteristics of the suspect, that is his 
being a “sun roof Rastafarian”, she was unable to locate persons of similar characteristics. 
She also said that she felt it was best to proceed with a photo gallery as opposed to an 
identification parade to prevent the VC and the suspect from coming face to face and further 
traumatising the VC.  
 

45. In these circumstances, in my judgment, the judge could not be faulted for exercising her 
discretion to admit the identification evidence. There is, however, merit in the appellant’s 
complaints that the judge did not specifically draw to the attention of the jury the evidence of 
Officer Bodie who conducted the parade that the appellant looked different from other persons 
in the photo gallery and that this may have affected to quality of the identification evidence. 
 

46. Having said that, I am not persuaded that this failure affected the safety of the verdict. 
 

47. Grounds iv and v can be considered together. 
 

iv. The Learned Trial Judge erred by failing to fully direct the jury as to what is 
circumstantial evidence and how the same should be treated. 
 
v. The Learned Trial Judge erred in fact and law by wrongly commending to the jury that 
the presence of seminal fluid on the Defendant’s trousers was circumstantial evidence they 
could consider. 

 
48. The appellant contends: 

 
“45. The Trial Judge commence (sic) an explanation as to 
the differences between direct and circumstantial 
evidence but failed to advise the jury that in order to be 
considered evidence of circumstance, its existence when 
considered must only be able to point in one direction or 
allow you to draw one reasonable conclusion. This was 
not explained… 
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46. This failure, we submit, created a void and caused the 
jury to speculate and draw improper conclusions. All of 
which resulted in an unfair trial. 

 
47. The Appellant advances that this was a case of 
identification that rests largely upon the direct evidence 
of the virtual complainant. Although seminal fluid was 
found in the trousers of the Appellant, there are several 
reasonable reasons for this and it cannot be said that this 
fluids existence points to only conclusion. 

 
48. The Trial Judge during her summation repeatedly 
mentioned the presence of the seminal fluid and merely 
left the same for the jury to determine. This we contend 
was wrong in law. As they were not given the full 
direction as to how to determine and treat circumstantial 
evidence, this approach would only invite the jury to 
speculate and draw wrong conclusions...” 

 
49. At pages 469 - 470, the judge’s direction was in the following terms: 

 
“…Circumstantial evidence is evidence or relevant facts, 
i.e., facts from which the existence or nonexistence of 
facts in issue may be inferred. It does not necessarily 
follow that the weight to be attached to circumstantial 
evidence will be less weight or less importance to that. 
You the tribunal of facts can. You the tribunal of facts 
can attache (sic) such weight to the evidence as you 
choose to under the circumstances.  

 
And Mr. Bonamy in his submissions before you this 
morning would have laid out for you what he believe (sic) 
to be circumstantial evidence in this case. Which would 
be the evidence of the complainant [the VC], coupled with 
the evidence of Police Constable 2813 Jevon Knowles and 
coupled with a description of the clothing the individual 
was alleged to have been wearing, most in particular his 
shoes, which also Mr. Bonamy would have pointed out to 
you identified by Superintendent Wells as shoes that he 
would have seen this defendant in frequently. And he's 
asking you to take all of those factors and put them 
together to help you to be satisfied so that you will feel 
sure, that this accused man that is before the court is 
indeed the individual who is responsible for committing 
the offence on the day in question. 
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Anyone of those factors alone in [the VC’s] case may be 
sufficient for a conviction but Mr. Bonaby said that when 
you add them all together, all of these other factors, they 
are all factors that could go towards assisting in making 
you satisfied so that you feel sure of the guilt of the man 
that sat before you.”  
 

50. And later, beginning at page 489: 
 

“Mr. Bonamy in his submissions before you this 
afternoon invited you to find that the shirt and the short 
pants contained seminal fluid not by an involuntary 
ejaculation but they contained those items because this 
defendant was found shortly after the incident was said 
to have occurred and that these items would have been 
there because of the sexual activities that was occurring 
in relation to his shorts and his boxers. Because if you 
accept the evidence of [the VC] when she said that the 
person unzipped their pants did not take their shorts 
completely off. It's a matter for you Madam Foreman 
and Ladies and Gentleman of the jury what you make of 
it.” 

 
51. Then, at page 493:  

 
“…Mr. Bonamy invited you to find, and this is a further 
item of circumstantial evidence, that when this man who 
the arresting Officer described him as being the accused 
man who was seen in the area heading into Cockburn 
Town, and that was the home that they was (sic) directed 
to later base (sic) on the description that was given to 
them by the complainant. That this individual's items 
would have been collected. The items that were collected 
were examined. Sheria King would have come and given 
that evidence that these were the items that were 
examined and those were the items on which seminal 
fluids was found. 

 
Mr. Bonamy is asking you to put all of these items of 
circumstantial evidence together to find and to assist you. 
In order to satisfy you so that you feel sure that the 
person who allegedly committed this offence is in fact this 
accused man. The officer said that the individual that he 
previously (sic) who was on the bike was the same white 
female who he had seen earlier on the bike. Based on the 
complainant's evidence the officer headed straight to that 
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location. The officer was back and forth with Mrs. 
Farquharson-Seymour on that point as he gave evidence 
that he said that he left the airport en route to the station 
and to get clarification as to exactly what had happened. 
And on his way to the station he had to pass the station to 
get to the area and he was stopped just in front of the 
station by this young female. He said he was not given a 
detailed description of the pants, just that it was a short 
blue jeans pants. That was the information that he had 
received. Mrs. Farquharson-Seymour, suggested to him 
that the reason why he didn't put in his report that it was 
a young Caucasian girl that he had seen earlier on a bike, 
that is the reason he didn't put it in his report was 
because it didn't happened. He denied that.” 

 
52. I agree that the judge’s direction on circumstantial evidence and on the inferences to be drawn 

for the existence of seminal fluid could have been developed further. However, this was not a 
case based primarily on circumstantial evidence. In Kelly v R [2015] EWCA Crim 817, the 
English Court of Appeal made the following observation: 
 

“[38] It is not unusual for the trial judge to point out to 
the jury the difference between proof by direct evidence 
and proof by circumstances lead-ing to a compelling 
inference of guilt. However, there is no rule of law that 
requires the trial judge to give such an explanation or any 
requirement to use any particular form of words. It 
depends upon the nature of the case and the evidence. We 
draw attention to the words of Lord Morris of Borth-y-
Gest in McGreevy v DPP [1973] 1 All ER 503, [1973] 1 
WLR 276, 57 Cr App Rep 424 at p 431 (HL) (with which 
the House agreed): 

 
‘The particular form and style of a summing up, 
provided it contains what must on any view be 
certain essential elements, must depend not only 
upon the particular features of a particular case, 
but also upon the view formed by a judge as to the 
form and style that will be fair and reasonable and 
helpful. The solemn function of those concerned in 
a criminal trial is to clear the innocent and to 
convict the guilty. It is, however, not for the judge 
but for the jury to decide what evidence is to be 
accepted and what conclusion should be drawn 
from it. It is not to be assumed that members of a 
jury will abandon their reasoning powers and, 
having decided that they accept as true some 
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particular piece of evidence, will not proceed 
further to consider whether the effect of that piece 
of evidence is to point to guilt or is neutral or is to 
point to innocence. Nor is it to be assumed that in 
the process of weighing up a great many separate 
pieces of evidence will forget the fundamental 
direction, if carefully given to them, that they 
must not convict unless they are satisfied that guilt 
has been proved and has been proved beyond all 
reasonable doubt.’ 

 
[39] The risk of injustice that a circumstantial evidence 
direction is designed to confront is that (1) speculation 
might become a substitute for the drawing of a sure 
inference of guilt and (2) the jury will neglect to take 
account of evidence that, if accepted, tends to diminish or 
even to exclude the inference of guilt (see R v Teper 
[1952] AC 480, [1952] 2 All ER 447, 116 JP 502). 
However, as the House of Lords explained in McGreevy, 
circumstantial evidence does not fall into any special 
category that requires a special direction as to the burden 
and standard of proof. The ultimate question for the jury 
is the same whether the evidence is direct or indirect: Has 
the prosecution proved upon all the evidence so that the 
jury is sure that the Defendant is guilty? It is the task of 
the trial judge to consider how best to assist the jury to 
reach a true verdict according to the evidence.” 

 
53. The presence of seminal fluid is consistent with the appellant being involved in a sexual 

encounter that morning, but it is not evidence that the appellant committed the offence. The 
presence of seminal fluid is consistent with sexual activity other than rape. It would have been 
helpful if the judge made that clear, but I have no doubt that any reasonable jury would have 
understood that the presence of seminal fluid on the shorts of a male could be attributed to 
another activity other than rape. 
 

54. Any defect in the directions on circumstantial evidence is not, in my judgment, fatal nor does 
it make the conviction unsafe. 
 

55. These grounds must fail.  
 

vi. That under all the circumstances of the case, the verdict is unsafe or unsatisfactory 
 
vii. That the Appellant did not receive a fair trial 

 
56. The sixth and seventh grounds of appeal simply repeat the arguments under the previous five 

grounds. They have no merit. 
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57. In the circumstances we are satisfied that the appeal against conviction cannot succeed. The 

jury clearly accepted the identification evidence of the VC. They were made aware of all of 
the challenges and inconsistencies with respect to that identification.  There was no material 
defect on the judge’s directions to the jury or in her conduct of the trial.  
 

58. The appeal against conviction is dismissed and the conviction is affirmed. 
 

viii. That in all the circumstances the sentence imposed was excessive and unduly harsh 
 

59. The appellant also appeals against his sentence. He was sentenced to 20 years 
imprisonment.  He asserts that it is unduly harsh. 
 

60. At the time of the incident the appellant was 46 years old, and the VC was 17 years old. The 
judge in her sentencing ruling considered both relevant mitigating and aggravating factors. She 
identified them as follows:  
 

“AGGRAVATING FACTORS 
 

5. The Crown further submitted that there were several 
aggravating factors against the Convict; namely: 

 
(i) This office (sic) was committed against an 
American tourist; 
 
(ii) The Victim was 17 years old at the time of the 
offence; 
 
(iii) There was no voluntary conduct on the part of 
the Victim ‘to incite the attacker’ prior to the 
attack; 
 
(iv) There was extreme violence involved in the 
commission of the offence, such violence could have 
resulted in the death of the victim,; 
 
(v) Mr. Gay has not expressed any remorse, but 
maintained that he was innocent throughout, and 
 
(vi) Mr. Gay has previous convictions in this 
jurisdiction, one of which is manslaughter. He also 
has criminal convictions in Florida, U.S.A. 
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MITIGATING FACTORS 
 

6. This Honourable Court was invited to consider any 
mitigating factors that it may deem necessary in the 
circumstances of this case. 

 
6.1 It was the Convict's view that the Court ought to 
consider the following issues when considering what is the 
appropriate sentence to pass upon him. 

 
He has a good relationship with his family (Stephen Gay) 

 
(i) 1988 - The Convict worked up to the time of 
conviction as an attendant at Texaco Service situate 
Blue Hill Road, as a Junior & High School student. 
 
(ii) He was He was convicted for Manslaughter in 
1988 at the age of 16 years. 
 
(iii) The Convict was raped while still a juvenile in 
the Her Majesty's Prison while serving sentence for 
Manslaughter. 
 
(iv) The Convict is diagnosed as a schizophrenic. 
 
(v) Convict's mood is said to be up when not taking 
medication. 
 
(vi) 1993 at the age of 21 he was convicted of 
Stealing. 

 
6.2      MITIGATING FACTORS 

 
(i) Up to the age 15 years there was evidence of 
schizophrenic (sic). 

 
(ii) There was evidence of being expelled for behavioral 
issues - 
he simply discontinued school. 

 
(iii) Up to age 15 years he was gainfully employed. 

 
(iv) After he was released for manslaughter sentence, 
there was no involvement with the law until he was 21 
years (1993). 
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(v) 2007-2015 - No convictions in this jurisdiction or the 
United States. 

 
(vi) Convictions and sentence from 1998 - 2007 in the 
United States were not of a similar nature to the crime 
before you. 

 
(vii) They (sic) system failed to protect the Convict from 
rape. 

 
(viii) The evidence suggests that the illness of the Convict 
was insisted upon him during the three (3) years he was 
incarcerated for Manslaughter and his life took a turn 
downhill.” 

 
61. The judge then considered the evidence of the probation officer and the evidence of a 

psychiatrist having regard to the appellant’s schizophrenia. She then said: 
 

“20. I am guided by the four classical principles of 
sentencing namely retribution, deterrence, prevention 
and rehabilitation. 

 
(i) In recognition that punishment is intended to 
reflect society’s and the legislative’s abhorrence of 
the offence and the offender; 

 
(ii) Deterrence - to deter potential offenders and 
the offender himself from recidivism; 

 
(iii) Prevention — aimed at preventing the 
offender through incarceration from offending 
against the law and thus protection of the society; 
and 

 
(iv) Rehabilitation — aimed at assisting the 
offender to reform his ways so as to become a 
contributing member of society. 

 
I find that Mr. Gay based on his past violent acts his 
recidivism and lack of remorse that he is incapable of 
rehabilitation and the punishment should reflect society's 
abhorrence of this type of offence and serve as a 
deterrence to this repeat offender. 
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21. REASONS 
 

(1) I find that the offence as committed was grave 
and serious; 

 
(2) The Virtual Complainant was not the 
girlfriend or wife of the convict she was a stranger. 

 
The Court finds that the aggravating factors outweighed 
(sic) the mitigating factors. The Convict has a previous 
conviction of Manslaughter in 1988 and for Stealing in 
1993. This is a pattern of violence and dishonesty. 
Tourists are the proverbial goose that lay the golden eggs 
for The Bahamas and should be protected not abused. 
This was an aggravating factor as well as the young age 
of the virtual complainant and the violence used against 
her by this grown man. This family has decided they will 
never voluntarily return to our shores again. On a small 
island such as San Salvador it would have been apparent 
that the virtual complainant was not a local. 

 
Mr. Henry Daron Gay you are hereby sentenced to a 
term of Twenty (20) years imprisonment. Your sentence 
will run from the date of Conviction which is 16th July 
2018. I have discounted the original sentence 
contemplated by ten years based on the mitigating factors 
advanced to me.” 

 
62. In essence, the judge appears to have been of the view that the appropriate sentence was 30 

years, but reduced it to 20 years having regard to the mitigating factors. 
 

63. It is settled law that an appellate court will not interfere with or set aside a sentence as being 
unduly severe unless the sentence was beyond that which a reasonable judge could impose. A 
twenty year sentence does not fall outside the range of reasonableness. Indeed, in Johnson v 
R [2017] 1 BHS J No. 98 15 this Court (differently constituted) affirmed a sentence of 20 years 
for a conviction of unlawful sexual intercourse with an eight year old boy. 
 

64. In Thurston v R [2005] 1 BHS J No. 9 this Court (differently constituted) affirmed a sentence 
of 15 years for the rape of a 15 year old female. That sentence was imposed in 2003 before the 
Sexual Offences Act was amended and the sentences for sexual offences increased by 
Parliament. As was said in Taborda v R [2017] SCCrApp. No. 171 of 2017: 
 

“27. …We accept that in those cases decided before 2009, 
the sentences imposed were against the background that 
the courts considered that the maximum penalty that 
could be imposed on a first offender was seven years and 
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that Parliament, in December 2008, removed that bar. 
We also accept that rape is a heinous offences (sic) that 
must result in incarceration and that there is a case for 
stiffer penalties than have been previously imposed as 
counsel for the Crown so passionately argued.” 

 
65. In the circumstances, I am satisfied that there is no basis upon which we could interfere with 

the sentence imposed by the trial judge in the circumstances of this case. 
 

66. The appeals against conviction and sentence are dismissed.  
 
 
 

 
 

__________________________________________ 
The Honourable Sir Michael Barnett, P 
 
 
 
 
 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

 
67. On 3 May 2022, we heard an application for an extension of time within which to appeal (“EOT 

application”) pertaining to the conviction of, and sentence imposed upon, the intended 
appellant. At the close of Counsel’s submissions, we reserved our decision. We render it now. 
 

Background 
 

68. I have placed some reliance on a portion of the brief facts outlined in the judgment of my 
brother Barnett, P. to place the EOT application into context: 
 

“9. On 21 April 21, 2014, the virtual complainant (“VC”) 
was visiting her vacation home in San Salvador with her 
parents. She went for a bike ride in the morning. After 
about 25 minutes, she came to a dead-end and started to 
head back home. As she turned around and proceeded up 
a hill, a big man approached her. He raped her. She 
reported the incident to the police and within an hour, the 
appellant was arrested and taken into custody. He was 
later charged and tried before a jury in the Supreme 
Court. The appellant was found guilty of rape. 

 
10. The primary evidence against the appellant was the 
testimony and identification given by the VC. 
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11. She said in her evidence that around 9:20 on the 
morning of the 21st April, 2014 she went for a bike ride 
towards Cockburn Town. On her ride returning home 
she saw a large black male with a belly walking towards 
her. He assaulted her and raped her. As the fact of the 
rape and lack of consent is not in dispute there is no need 
to go into the details of the trauma. The VC had her 
attacker in sight at all times save for two occasions when 
she was unconscious. Her attacker strangled her 

 
12. While the VC was being strangled, the suspect was 
only a foot away from her. She could see his face clearly. 
Her attacker took her to a lake and she saw him for 7 to 
8 minutes as he was only 10 feet away. There was no issue 
as to the lighting conditions. It was in the morning of a 
sunny day...” 

 
69. The VC told her mother about the incident shortly thereafter and her mother made a report to 

the police. The VC described her attacker to the police and to the nurse to whom she had been 
taken to be examined. The intended appellant was arrested the very same day. During his 
processing by the police, his photograph was taken. 
 

70. The following day, that is, 22 April 2014, the VC was shown a photo array comprising of 
twelve photographs that had been compiled by then Inspector Betty Bodie; and which included 
the photograph of the intended appellant in position number 7. The VC identified the intended 
appellant at position number 7 and circled his picture. Both she and Inspector Bodie signed the 
photograph after the Inspector had asked the VC if she was sure, and the VC had responded, 
“Yes, I would never forget those eyes”. 
 

71. The intended appellant was charged with rape, contrary to section 6(A) of the Sexual Offences 
Act. He was tried before Madam Justice Cheryl Grant-Thompson (“the Judge”); and on 16 
July 2018 he was convicted by a jury of his peers. The Judge deferred sentencing pending 
receipt of a probation report and a psychiatric report. On 31 January 2019, Probation Officer, 
Mrs. Matrena Carey, gave evidence; and on 28 May 2019, Dr. John Dillett, a forensic 
psychiatrist, working at the Sandilands Rehabilitation Centre, testified. 
 

72. On 19 June 2019, the Judge sentenced the intended appellant to twenty years’ imprisonment. 
The sentence was to run from 16 July 2018, the date of his conviction. 
 

73. On an unknown date, the intended appellant sent his Criminal Form Nos. 1 and 2 to the Court. 
They were dated 27 February 2020. On 28 June 2021, the intended appellant filed an 
application for an extension of time. That application was supported by an affidavit filed on 9 
March 2022. On 2 March 2022, the intended appellant filed a Notice to Amend his grounds of 
appeal which stated that the intended appellant did not have a fair trial and his conviction was 
not safe or satisfactory. He stated his grounds as follows: 
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“As Against Conviction 
The Learned Trial Judge erred in fact and law when she 
failed to declare a mistrial after the nondisclosure and 
resulting misconduct on the part of the Crown. 

 
ii. The Learned Trial Judge erred in fact and law in not 
fully, and therefore inaccurately, summarizing the 
evidence of the virtual compliant (sic) as it pertained to 
her identification of the Defendant for the jury. 

 
iii. The Learned Trial Judge erred in fact and law by 
allowing the Rogue/photo gallery to be adduced at trial 
and then failed to warn the jury how to treat this 
purported identification, notwithstanding the evidence 
that there were no participants that matched the 
Appellant’s peculiar physical feature. 

 
iv. The Learned Trial Judge erred by failing to fully 
direct the jury as to what is circumstantial evidence and 
how the same should be treated. 

 
v. The Learned Trial Judge erred in fact and law by 
wrongly commending to the jury that the presence of 
seminal fluid on the Defendant’s trousers was 
circumstantial evidence they could consider. 
vi. That under all the circumstances of the case, the 
verdict is unsafe or unsatisfactory 

 
vii. That the Appellant did not receive a fair trial 

 
As Against Sentence  

 
viii. That in all the circumstances the sentence imposed 
was excessive and unduly harsh.” 

 
74. The EOT application came on for hearing on 3 May 2022. It is well known in this jurisdiction 

that the Court considers four factors on an EOT application, to wit, the length of the delay, the 
reasons for the delay, the prospects of success and prejudice to the intended respondent: 
Alexander Williams v Regina SCCrApp. No. 155 of 2016, The Attorney General v Omar 
Chisholm MCCrApp. No. 303 of 2014, Errol Knowles v Regina SCCrApp. No. 79 of 2017 
and Garvin Adderley v Regina SCCrApp. No. 250 of 2017. 
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Length of Delay 
 

75. I take this opportunity to correct the statement I made in Marco Ingraham v Regina 
SCCrApp. No. 109 of 2019, when I agreed with the respondent’s submission that the delay of 
time should be calculated from “on or about 10 January 2018, the time by which his appeal 
should have been lodged to 8 April 2021, the date that the Court heard the EOT 
application” constituted the length of delay. I am satisfied that the correct and proper 
calculation of the length of delay is the period following the time for appealing and the filing 
of the EOT application supported by an affidavit. In the case of those who file a Criminal Form 
No. 2, I hold the view that that Form stays the passage of time in the same way that an EOT 
application supported by an affidavit would. 
 

76. The length of delay in this case is measured from twenty-one days after the date of the 
sentencing of the intended appellant, i.e., 18 June 2019 to the date of the filing of the EOT 
application: See para. 12 of Alexander Williams. The delay in the present case is 
approximately seven months. This is an inordinate delay in my view since the intended 
appellant ought to have lodged his appeal within twenty-one days of being sentenced. 
 

Reasons for Delay 
 

77. The intended appellant’s explanation for his tardy appeal is contained in his affidavit filed on 
9 March 2022. He avers at paragraphs 3 and 4 that: 
 

“3. The reasons for my delay in Appealing my conviction 
are as follows: 

 
i. The Appellant did not have the Assistance of 
Counsel and relied solely on the prison services to 
provide him with the Appeal Forms and to return 
the same to the v (sic) 

 
ii. The Intended Appellant did not receive the 
Certificate of Conviction. 

 
iii. The shutdowns and other restrictions associated 
with the pandemic, made it near impossible to 
access other people to help him in getting word to 
The Court of Appeal. 

 
4. I always wished to Appeal but as I am solely at the 
mercy of the system I was severely handicapped and 
unable to meet the deadline within which to Appeal.” 

 
78. While it is appreciated that the Covid-19 pandemic disrupted the usual lines of communication, 

I note that it was not until around March 2020 that the virus caused the near shutdown of many 
institutions, including the Court. However, the discontinuance of services was not for the entire 
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period of delay experienced in this case. Further, persons have approached the Court by 
epistolary applications without reference to a Certificate of Conviction. 
 

79. In the premises, like my brother Barnett, P., I do not find the reasons for the delay that has 
occurred in this case, adequate. As Longley, P. (as he then was) said in Commissioner of 
Police v Linty Stuart MCCrApp. No. 139 of 2016: 
 

“14. …Therefore, we were faced with a situation where 
the delay was inordinate and unexplained, prima facie 
reasons to reject the application, notwithstanding its 
merit”. 

 
80. In Sherry v The Queen [2013] UKPC 7 at paragraph 14 Lady Hale said:  

 
“[14] The Board accepts that the merits of any proposed 
appeal are relevant to an application to extend time. At the 
very least, it must be shown that there is some merit in the 
proposed appeal before a court will consider whether the 
delay can be excused. If the appeal has no prospect of 
success, then it is in no-one's interests to allow it to proceed, 
however short or understandable the delay. Conversely, if 
the appeal is bound to succeed, the court may look more 
kindly upon the reasons for the delay. But even in such a 
case it is by no means inevitable that permission will be 
granted. It is in the interests of everyone that there be an 
end to litigation, both civil and criminal. The longer the 
delay, the better the explanation must be.” [Emphasis 
added] 

 
81. In Alexander Williams, the Court, differently constituted, said at paragraph 15: 

 
"15. Inexorably, notwithstanding the length of the delay, 
and the absence of good or sufficient reasons for the 
delay, if the prospects of success of the intended appeal 
are good, then this Court would nevertheless grant an 
extension of time and hear the appeal, provided there is 
no prejudice to the other side." 

 
Prospects of Success 

 
82. I have read in draft the decision of my brother, Barnett, P. and must take issue with paragraph 

6 of his judgment where he suggested that “because the proposed appeal raised issues as to 
the quality of the identification evidence and the conduct of prosecution counsel in the 
course of the prosecution of the case, we considered the prospects of the success of the 
appeal”. He continued: 
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“6. … I was satisfied that the application for an extension 
of time to appeal in this case met the threshold of a 
realistic prospect of success to warrant an extension of 
time. It was not a fanciful or unarguable appeal. It must 
be recalled that realistic prospects of success does not 
mean that the appeal will succeed nor does it mean that 
the appeal is likely to succeed. It could not in my 
judgment be said that the appeal had “no prospects of 
success” as suggested in Sherry v R [2013] UKPC 7.” 

 
83. It is not the nomenclature of the issues involved in the appeal which determines whether or not 

an appeal has a good prospect of success; but rather whether or not the supporting material 
relating to each ground provides a sufficient basis for the Court to conclude that one or more 
of them is likely to succeed. Every issue is arguable; but that is not the test the Court uses to 
arrive at a conclusion that an appeal has a good prospect of success. We enter into a 
consideration of the grounds of appeal to arrive at a conclusion on the issue. This is a necessary 
precondition before the Court may move forward to the next step, i.e., to consider the appeal 
itself.  

 
84. An example of the Court’s approach to extension of time applications may be gleaned from 

the case of George Prince Williams v R SCCrApp. No. 229 of 2014. During one of the 
hearings preceding the actual hearing of the EOT application, the Court made the order which 
said, inter alia:  

 
“… The matter is further adjourned to Monday, 21st 
January, 2019 for the hearing of the extension of time 
application as well as the substantive appeal, if 
necessary.” [Emphasis added] 

 
85. It is for this reason that although I have had regard to the treatment of the intended appellant’s 

proposed grounds of appeal by my brother Barnett, P. in his judgment, and I agree with his 
conclusions in respect of each ground, I was satisfied that none of the grounds on which the 
intended appellant seeks to rely had any prospect of success. Thus, the EOT application ought 
to be refused, thereby rendering the need to enter into a consideration of the appeal 
unnecessary.  
 

Prejudice 
 

86. The fourth factor that the Court has to consider is whether there would be any prejudice to the 
intended respondent. The intended respondent has not identified any prejudice they may suffer 
if the Court was to accede to the EOT application. Thus, I treat this factor as a neutral 
consideration. 
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Conclusion 
 

87. In the premises, I refuse the EOT application because the delay involved in the bringing of the 
appeal is inordinate and no reasonable explanation has been provided for such delay. 
Furthermore, the proposed grounds have no reasonable prospects of success. The EOT 
application is dismissed. The conviction and sentence are affirmed. 
 
 
 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 
 
 
 
 
Judgment delivered by The Honourable Madam Justice Bethell, JA: 

 
88. I have read in draft the judgments of my brothers Barnett, P and Isaacs, JA. With the greatest 

respect to Barnett P., I completely concur with the decision of Isaacs, JA and with his approach 
to dealing with extension of time (EOT) applications; and in regard to the application presently 
before this Court. 
 

89. I would like to add the following brief comments. It has been the long-standing practice of this 
Court to hear EOT applications, and if granted, to go onto consider the full merits of the appeal, 
whether on the same day or at a later date.  See, for example   Kesnor Lexidor v Regina 
SCCrApp. No. 76 of 2017, where at paragraph 3 of the judgment Isaacs, JA, writing for the 
Court, differently constituted, had this to say: 
 

“3. …Having heard the submissions of Counsel, we 
formed the view that the appellant’s appeal stood a good 
chance of success. Hence, we granted him leave to appeal; 
and ultimately allowed his appeal.” 

 
90. In the matter of Renaldo Armbrister v The Commissioner of Police MCCrApp. No. 111 of 

2021, the Court, differently constituted, heard arguments on an extension of time 
application.  It acceded to the EOT application and heard arguments in relation to the 
appellant’s grounds of appeal. 
 

91. This EOT application was heard on 3 May 2022. The Court heard arguments from both parties 
in support of the application and in opposition to the same.  No decision was taken by the panel 
at that time to grant leave to extend the time to appeal. 
 

92. I have read my learned brother Barnett, P.’s treatment of the intended appellant’s proposed 
grounds of appeal, and like my brother Isaacs, JA, I am in full agreement with his conclusions 
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in respect of each of the proposed grounds of appeal. I am satisfied that none of the grounds 
on which the intended appellant seeks to rely have any merit nor any prospects of success.  
 

93. For all of the above reasons, I refuse the EOT application.  The application for an extension of 
time for leave to appeal is dismissed. The conviction and sentence are affirmed. 

 
 
 
 

__________________________________________ 
The Honourable Madam Justice Bethell, JA 

 

 


