
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCivApp No. 127 of 2019 

 

 

IN THE MATTER of the Mutual Legal Assistance (Criminal Matters) Act, Chapter 98 

AND 

IN THE MATTER of the Banks and Trust Companies Regulation Act, Chapter 316 

AND 

IN THE MATTER of the Proceeds of Crime Act, Chapter 93 

AND 

IN THE MATTER of the Proceeds of Crime (Designated Countries and Territories) Order, 

Chapter 93 

AND 

IN THE MATTER of a Request for Legal Assistance by the United States of America 

AND 

IN THE MATTER of an Application by the Competent Authority of The Bahamas, i.e., the 

Attorney-General 

 

 

BETWEEN 

 

   THE ATTORNEY-GENERAL 

    Appellant 

AND 

JONATHAN REID 

   First Respondent 

AND 

        DAVID VALDEZ-LOPEZ 

  Second Respondent 

AND 

    RUDOLPH KERMIT KING 

 Third Respondent 
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BEFORE:   The Honorable Mr. Justice Isaacs, JA 

The Honorable Mr. Justice Jones, JA 

The Honorable Mr. Justice Evans, JA 

 

APPEARANCES:   Mr. Shaka Serville, with Mrs. Kenrah Newry, Ms. Michelle Dean, and     

                                  Mrs.  Deidre Clarke-Maycock, Counsel for Appellant 

Mr. Damian Gomez, QC, with Ms. Monique Gomez, Counsel for the 

Third Respondent 

No appearance by or on behalf of the First and Second Respondents 

  

DATES:                   27 October  2020;  10 December 2020 

************************************************************** 

Civil Appeal – Joinder of party-Application made after considerable delay-whether party 

proposed to be joined is a necessary party to the Appeal-proper exercise of discretion in the face 

of the delay- Proper Application of Court of Appeal Rule 24(1)- Whether there is prejudice to the 

Respondents due to the delay-whether the prejudice ,if any could be cured by the award of Costs- 

Rules 9 and 21 of the Court of Appeal Rules- Order 15 rule 6(2) of the Rules of the Supreme Court.. 

The Appellant in this matter filed a Notice of Motion on the 14th September 2020 seeking leave, 

pursuant to Rule 24(1) of the Court of Appeal Rules, Chapter 52, to join Celebrating Women 

International Limited as an Intended 4th Respondent to this Appeal. The application was made one 

year and two months after the period prescribed for appealing a final order of the Court below. 

The 4th Respondent objected on the basis that delay was inordinate and inexcusable and would 

further be prejudicial to the Respondents. 

HELD: (1) that there can be no effective and complete determination of the issues arising on this 

appeal without the presence of the proposed 4th Respondent; 

(2). It has also been apparent from the beginning of the Appeal before this Court that the Appellant 

intended to challenge that part of the Judgment of the trial Judge. As such this issue does not catch 

the Respondents by surprise and as such Costs would be an adequate compensation for the delay. 

(3) This case has implications for our treaty relations with another Country which has made a 

request for assistance. The issues raised must be properly adjudicated upon and the onus is upon 

the Appellant to see that proper efforts are made to bring closure to this matter. So far that has not 

happened but I am prepared to grant the orders sought by the Appellant with costs to be taxed if 

not agreed. 
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Derek Harold Sands and Lenora Sharell Sands v Finance Corporation of The Bahamas, SCCiv 

App. No 29 of 2008 considered 

Bahamas Telecommunications Company Ltd. v Island Bell Limited SCCivApp No. 188 of 2014 

considered 

Cropper v Smith (1883) 26 Ch. S. 700 considered 

______________________________________________________________________________ 

JUDGEMENT 

______________________________________________________________________________ 

Judgement Delivered by the Honourable Mr. Justice Milton Evans, JA: 

 

1. The Appellant in this matter filed a Notice of Motion on the 14th September 2020 which 

was in the following terms: 

“TAKE NOTICE that the Court of Appeal will be moved, so 

soon as Counsel can be heard on behalf of the above-named 

Appellant for an application for leave, pursuant to rule 24(1) of 

the Court of Appeal Rules, Chapter 52, to join Celebrating 

Women International Limited as an Intended 4th Respondent to 

this Appeal against the finding of constitutional breaches and 

the award granted in the constitutional application already 

referred to in the Re-Amended Notice of Motion herein  

AND for leave to amend the Re-Amended Notice of Appeal file 

herein, pursuant to rule 21 of the Court of Appeal Rules to 

include Celebrating Women International Limited as a 4th 

Respondent in the Appeal. 

 AND FURTHER should it be required by the Court, for an 

Order pursuant to rule 9 of the Court of Appeal Rules to extend 

the time within which to bring an appeal against the Intended 

4th Respondent, Celebrating Women International Limited. 

 AND FURTHER for an Order to file a Supplemental Record of 

Appeal, to include transcripts outstanding from the present 

record, and otherwise where transcripts have proven 

unavailable, for the Court’s/Judge’s notes to be included in the 

alternative, should they be available and/or alternatively for 

leave to dispense with any additional transcripts that are 

unavailable”. 
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2. Rule 24(1) of the Court of Appeal Rules is in the following terms: 

“24. (1) In relation to an appeal, the court shall have all the 

powers and duties as to amendment and otherwise of the 

Supreme Court.” 

3. Rule 9 provides that: 

“9. (1) The Court may, on such terms as it thinks just, by order 

B of time.  

(a) extend the period prescribed by these Rules for the doing of 

anything to which these Rules apply; 

(b) extend the period specified in any judgment, order or 

direction of the court, or of the court below, for the doing of 

anything to which the judgment, order or direction relates; or 

(c) direct a departure from these Rules in any other way where 

this is required in the interests of justice. 

(2) The power of the court, under the provisions of paragraph 

(1), to extend any period so prescribed or specified, is 

exercisable notwithstanding the expiration of the period so 

prescribed or specified”. 

4. The Appeal in this matter was commenced by way of a Notice of Appeal Motion on the 31 

July 2019 which has been both amended and re-amended. The reliefs sought by the 

Appellant as reflected in his re-amended Notice is in these terms: 

“TAKE NOTICE that the Court of Appeal will be moved, so 

soon as Counsel can be heard, on behalf of the above named 

Appellant, the Attorney-General, on an Appeal from the Ruling 

of Her Ladyship Madam Justice Cheryl Grant-Thompson given 

on the 19th day of June, A.D., 2019 (“the Oral Ruling”) and 

subsequently Her Ladyship’s Written Ruling delivered on the 

23rd day of October, A.D., 2019, whereby it was determined, 

inter alia, that the Restraint Order of Justice Grant-Thompson 

made on the 20th day of June, A.D., 2017 and filed on the 21St 

day of June, A.D., 2017 (“the Restraint Order”) whereby 

restraint was placed on the funds in Account Numbers 05135-

2415420 and 05135-2415412 and any funds or interest accruing 

on all accounts in the name of or for the benefit of Jonathan 

Reid, David Valdez-Lopez, Anthony Albert Allens, Greg Harry 

Smith, Celebrating Women International and CWI 

International located at the Royal Bank of Canada Caribbean 

(“RBC Royal Bank”) 101 East Hill Street, P. 0. Box N-7549, 
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Nassau, The Bahamas, be discharged (“Discharged Restraint 

Order”); AND whereby it was further determined than the 

Appellant had violated Articles 17,19,20,21 and 27 of the 

Constitution of The Bahamas as against Rudolph King and 

Celebrating Women international. AND wherein damages for 

said Constitutional breaches and costs were awarded against the 

Applicant. 

 AND THE APPELLANT SHALL SEEK THE FOLLOWING 

ORDERS:  

A. That the Order to discharge the Restraint Order within 

the Ruling be set aside and that this Honourable Court 

substitutes ruling that the Restraint Order should he 

reinstituted relative to the funds in the amount of $ 1,510,697.12 

previously held at the Royal Bank of Canada and now held at 

First Caribbean International Bank (Bahamas) Limited in 

Account  Number 105-8007; the Client Account of Monique V 

A Gomez in the name of Monique V A Gomez & Co or wherever 

said funds may be, pursuant to the MLAT Request; 

 

B.  That the Honorable Court’s finding of Constitutional 

violations against Celebrating Women International and 

Rudolph King be quashed and set aside; 

 

C. That all previous Orders for costs against the Appellant 

be set aside; AND 

 

D. That the Respondents be made to pay the costs of this 

Appeal.  

 

 

AND TAKE FURTHER NOTICE that the grounds of this 

appeal are that: 

1. The Learned Judge erred in law by taking into 

consideration issues that ought not to have been applied when 

considering the awarding of reasonable legal expenses and 

ordinary living expenses. Further, the Learned Judge failed to 

satisfy herself with any documentary evidence that would 

substantiate that these were actual costs and or legitimate 

expenses. 

2.  The Learned Judge erred in law and principle in 

determining that complete discharge of the Restraint Order was 

an appropriate remedy for discharging an obligation under the 
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Mutual Legal Assistance Treaty between the Government of the 

United States of America and the Government of the 

Commonwealth of The Bahamas (“MLAT”) when there was no 

evidence led by the Respondents that the funds in their accounts 

were legitimate funds. 

 

3.  Further that the Learned judge failed to consider that 

her Written Ruling would completely dissipate the funds. That 

the Learned Justice failed to distinguish the evidence adduced 

in the domestic police criminal proceedings and the MLAT 

application and thus failed to properly consider how to exercise 

her discretion in the MLAT matter. That in the circumstances, 

the Learned Judge was wrong to base her Written Ruling on 

issues and facts that were related to the domestic police criminal 

proceedings and were not related to the application made 

pursuant to the MLAT.  

 

 

4. That the Learned Judge erred in determining that the 

MLAT Application before the Supreme Court was an abuse of 

process. 

 

5.  The Learned Judge erred when she said at paragraph 19 

that "In my view the nexus sought to he established against 

named parties between the fraudulent funds in the Boeing 

scheme  from Sun Trust Bank and the CWI Account at RBC 

was tenuous at best. That the Learned Judge erred in her 

finding, as this statement is fundamentally incorrect as the onus 

is not on the Appellant to establish a nexus to particular 

individual(s) to obtain a lawful restraint of the accounts. That 

the Learned Judge failed to consider or did not properly 

consider that there was a clearly established nexus, showing the 

subject funds moving from the Sun Trust Account located in 

Atlanta, Georgia, which was opened November 10, 2015 to the 

RBC Royal Bank Accounts located at Cable Beach, New 

Providence, The Bahamas, between December 14th, 2015 to 

January 26th, 2016, which accounts were in the name of CWI 

International and Celebrating Women International.  

 

 

6. That the Learned judge erred when she opined at 

paragraph 17 of her Written Ruling that “They knew that fraud 

had allegedly occurred but not by whom”. The fact that an 
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incorrect identity was stated does not obviate the fraud. 

Further, the Learned Judge failed to appreciate that “the 

identity of the fraudster” was separate issue. The Learned Judge 

ought to have only been concerned with the defrauded funds, 

the subject of the MLAT Request. 

 

7. That the Learned Judge also erred in determining that 

the Attorney-General’s application under the MLAT process 

was a fishing expedition, as the Requesting State provided bank 

statements in the name of Celebrating Women International, in 

whose bank account Boeing’s funds were deposited, albeit the 

identity of the beneficial owner was illusive. The Learned Judge 

also erred in not taking into account that the application before 

the Court was for investigative purposes. 

 

 

8. That the learned Judge erred in granting, Constitutional 

relief as she was functus from the issuance of the Oral Ruling. 

Furthermore, the constitutional breaches found ought not to 

have been attributed to the MLAT application but more 

properly determined to hate arisen from the domestic criminal 

proceedings, if at all.” 

 

5. Mr. Serville submitted that pursuant to Rule 24(1) of the Court of Appeal Rules, the Court 

of Appeal has the same powers as the Supreme Court and where the Court of Appeal Rules 

are silent, the Supreme Court Rules may act as a reliable guide as to how the Court of 

Appeal might consider the exercise of its wide powers provided for in Rule 24. 

 

6.  He contended further that at Order 52 r. 10 of the Supreme Court Practice 2014 (White 

Book) it also provides that in relation to an appeal, the Court of Appeal has all the powers 

of the lower court, therefore it has the power to add parties to an action where the addition 

is necessary in the interest of justice. 

 

7. Counsel then argued that when regard is given to the Rules of the Supreme Court, that 

Order. 15, r. 6(2) provides some guidance on the issue of non-joinder/mis-joinder. O. 15, 

r. 6(2) as far as it is relevant provides as follows: 

“(2) At any stage of the proceedings in any cause or matter the 

Court may on such terms as it thinks just and either of its own 

motion or on application — 

(a) … 
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 (b) order any of the following persons to be added as a party, 

namely 

 (i) any person who ought to have been joined as a party or 

whose presence before the Court is necessary to ensure that all 

matters in dispute in the cause or matter may be effectually and 

completely determined and adjudicated upon;...” 

8. Mr. Gomez QC concedes that on the face of the record, the proposed 4th Respondent 

appears to be a necessary party. However, he contended that Order 15 r 6(2) merely gives 

a discretion to the Court to decide whether to join a party who appears to be necessary. He 

contended that there are reasons in this case why this Court should decline to exercise its 

discretion to join the proposed 4th Respondent. 

 

9.  Leading Counsel submitted that the Appellant seeks to join Celebrating Woman 

International Ltd as a Fourth Respondent one year and two months after the period 

prescribed for appealing a final order of the Court below. This delay he contended is 

contumacious. Indeed, he says, the Appellant proffers its error as the reason for the delay 

but  fails to explain why it has only now realized its error when the error had been pointed 

out repeatedly at the hearings in January, March, May, and July 2020. 

 

10. Secondly, Mr. Gomez argued that the application for leave to appeal against Celebrating 

Woman International Ltd out of time is also objectionable because the intended 

Respondent has not had any opportunity to be heard either on the settling of the record or 

in this application. Counsel contended that this consequence cannot be cured by an order 

for the payment of costs. 

 

11. Counsel further submitted that as the application for leave to appeal is being made outside 

of the time for appealing against the intended fourth Respondent it is also objectionable 

because the appeal is very weak.  Further that none of the pleaded grounds is arguable and 

nor has the Appellant condescended to make a case for its grounds of appeal as against the 

intended Fourth Respondent.   

 

12. The connection between the proposed 4th Respondent to the extant appeal and the issues 

which have to be determined are readily apparent especially since award of damages have 

been made in favour of the proposed 4th Respondent. As such, Mr. Gomez has rightly 

conceded that point. The question for our determination then is whether in the 

circumstances of this case taking, into consideration the objections raised by Mr. Gomez, 

we should exercise the discretion which we have and make the Order requested. 

 

13. The primary objection taken by Mr. Gomez was that of the delay in making the application. 

To meet that objection, Mr. Serville submitted that Amendments to a Notice of Motion 

may be made at any time pursuant to r. 21 of the Rules of the Supreme Court which 

provides that “a notice of appeal or a respondent’s notice may be amended — (a) by 
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or with the leave of the court, at any time;...” However, it ought to be clear that this 

provision does not and cannot give a party a blanket right to approach the Court at any time 

and expect without more to have its application granted. As was stated by Justice of Appeal, 

Christopher Blackman, as he then was in the case of Derek Harold Sands and Lenora 

Sharell Sands v Finance Corporation of The Bahamas, SCCiv App. No 29 of 2008 

applications to extend time:-  

“...call for the exercise of a judicial discretion, the nature of 

which has been described by Lord Donaldson of Lymington MR 

in Norwich & Peterborough Building Society v Steed (1991) 1 

WLR 449 at p. 454 as a “discretionary balancing exercise” The 

discretion which is to be exercised is unfettered and should be 

exercised flexibly, having regard to the facts of the particular 

case..” 

14. In seeking to explain the delay, Mr. Serville set out in his written submissions the following 

explanation; 

“16. The Appellant’s explanation of its inadvertent omission to 

include Celebrating Women International Limited, is that in 

Preparing its Notice of Motion herein, the Appellant simply recited 

the named parties on the face of the Ruling delivered in the 

Honourable Court below. The Appellant misconceived that the 

Court of Appeal would be triggered to consider aspects of its appeal 

against the Learned Judge’s Ruling as it related to Celebrating 

Women International Limited on the basis of the Courts findings, in 

particular the award granted in the Constitutional aspects of the 

proceedings before the Supreme Court” 

15. The above explanation may address why the error was made, but it does not provide why 

it has taken so long to correct the mistake. The record will reflect that from an early 

appearance before us it was drawn to the attention of the Appellant that certain submissions 

relative to the Constitutional awards which they intended to rely did not correspond with 

any of the grounds set out in the in their grounds of Appeal. As a result, the Appellant 

amended their Notice of Motion to include the relevant grounds but inexplicably omitted 

to add the parties necessary to give life to those grounds. It is only now months later that 

the application has been made. 

 

16.  Mr. Serville also sought to persuade us that there is no likely prejudice and alternatively, 

no likely incurable prejudice that would be caused to any of the Respondents nor the 

Intended 4th Respondent.  As pointed out by Mr. Gomez, the Appellant brings this 

application one year and two months after the period prescribed for appealing a final order 

of the Court below. The addition of the proposed 4th Respondent would most likely result 

in the need to revisit the contents of the Record of Appeal and the inevitable delay in having 
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the substantive appeal set down for hearing. In these circumstances I don’t understand the 

basis on which Mr. Serville could reasonably argue that no prejudice will result. 

 

17.  By his reference to no “incurable prejudice” I take it that Mr. Serville is alluding to the 

proposition that an award of costs would compensate for the delay caused by the late 

addition of the 4th Respondent. As noted earlier, Mr. Gomez contended that this 

consequence cannot be cured by an order for the payment of costs. 

 

18. This matter has been marked by delay and it is clear that that delay must be placed at the 

feet of the Appellant and the failure by their Counsel to properly navigate the rules which 

govern the proper conduct of appeals before this Court.  

 

19. We have previously sanctioned them for this as seen in our Ruling of the on the 30 July 

2020. However, Mr. Serville contends that that there is no mala fides in this application 

and that the omission which has caused the current delay was inadvertent. 

 

20. In Bahamas Telecommunications Company Ltd. v Island Bell Limited SCCivApp No. 

188 of 2014, this Court (differently constituted)  took note of Bowen L.J. comments on the 

general principles for granting leave to amend in Cropper v Smith (1883) 26 Ch. S. 700, 

where it was stated:  

“It is a well- established principle that the object of the Court is 

to decide the rights of the parties, and not to punish them for 

mistakes they made in the conduct of their cases by deciding 

otherwise than in accordance with their rights...I know of no 

kind of error or mistake which, if not fraudulent or intended to 

overreach, the Court ought not to correct, if it can be done 

without injustice to the other party. Courts do not exist for the 

sake of discipline, but for the sake of deciding matters of 

controversy, and I do not regard such amendments as a matter 

of favour or grace... It seems to me that as soon as it appears 

that the way in which a party has framed his case will not lead 

to a decision of the real matter controversy, it is as much a 

matter of right on his part to have it corrected if it can be done 

with injustice, as anything else in the case is a matter of right.” 

21. As submitted by Mr. Serville the proposed 4th Respondent Celebrating Women 

International Limited was a named Applicant in the Constitutional proceedings in the Court 

below and featured inextricably in the evidence, the documents, the considerations, and the 

findings in the MLAT proceedings as well. It has also been apparent from the beginning 

of the Appeal before this Court that the Appellant intended to challenge that part of the 

Judgment of the trial Judge. As such this issue does not catch the Respondents by surprise. 

In my view Costs would be an adequate compensation for the delay. Mr. Gomez complains 

that the proposed 4th Respondent was not served with the application however, I don’t see 
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that as fatal to the Appellant’s claim. If an order is made joining the proposed 4th 

Respondent service will have to take place and the 4th Respondent would be at liberty to 

challenge that Order. 

 

22.  Mr. Gomez had also raised the issue of the proposed appeal against the proposed 

Respondent being “very weak”. However, as I understand it the Appellant concedes that 

the First and Second Respondents are not “targets” of the Investigation which gave rise to 

the MLAT request. It is the proposed 4th Respondent who is said to be the beneficiary of 

the bank account held with Monique Gomez &Co. The Third Defendant is not as far as we 

can ascertain a principal of the Proposed 4th Respondent. It follows that the party with the 

greatest interest in the matters before the Court is in fact the proposed 4th Respondent. It 

follows then in my view that there can be no effective and complete determination of the 

issues arising on this appeal without the presence of the proposed 4th Respondent. 

 

23.  I acknowledge that the addition of the 4th Respondent will inevitably cause further delay 

as the parties will have to ensure that all relevant materials are before the Court for the 

proper adjudication of this matter. I do not propose to venture into a discussion of the 

prospects of success of the proposed Appeal as we still have that to deal with at a later date. 

It suffices to say that there are some prospects  and Mr. Gomez himself calls it weak but 

does not go as far as saying that there are no prospects.  

 

24. I again would note as I did in our earlier Ruling in July of this year that this is not a trivial 

matter. This case has implications for our treaty relations with another Country which has 

made a request for assistance. The issues raised must be properly adjudicated upon and the 

onus is upon the Appellant to see that proper efforts are made to bring closure to this matter. 

So far that has not happened but I am prepared to grant the Orders sought by the Appellant  

with costs to be taxed if not agreed. 

 

 

_________________________________________ 

The Honourable Mr. Justice Evans, JA 

 

 

_________________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

 

_________________________________________ 

The Honourable Mr. Justice Jones, JA 


