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Industrial Tribunal Appeal - Employment Law- Unfair Dismissal- Duress- Settlement Agreement 

The respondent was employed as an assistant plant operator with the appellant from January 2004.  

In April 2010, the respondent suffered a seizure which severely affected his performance on the 

job. On 30 June 2017, he was given a disability retirement package letter by the appellant. The 

respondent signed a deed of release and accepted the package offered. In April 2018, the 
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respondent filed an Originating Application at the Industrial Tribunal alleging that he had been 

unfairly dismissed. On 19 June 2019, the Vice President of the Tribunal held that the respondent 

was under duress when he accepted the disability package and that the appellant had unfairly 

dismissed the respondent. The appellant appealed the decision on the grounds that, inter alia, the 

Vice President erred on the finding of unfair dismissal and in her application of the principles of 

duress. 

Held: appeal allowed; the judgment of the Vice President is set aside and any funds ordered to be 

paid by that judgment which exceeded the settlement agreement between the parties falls away.   

The dictionary defines duress as referring to threats, violence, constraints, or other action used to 

coerce someone into doing something against their will or better judgement. It is clear that the 

evidence of duress did not rise to this standard and the Vice President did not purport to find that 

it did. The Vice President did not seek to fit the facts of this case into the legal definition of 

economic duress relying on Hennessy’s case where, properly understood the ratio of that case is 

that in order to succeed on a claim of duress it must be shown that the payment made, or the 

contract entered into, was an involuntary act. It is clear that even on the evidence of the respondent 

it cannot be said that his agreement to the settlement was an involuntary act. The evidence from 

both sides was consistent in confirming that the respondent sought legal advice before making his 

decision to accept the settlement agreement. 

The Vice President’s finding of unfair dismissal was based on her view that the appellant did not 

do enough to accommodate the respondent in remaining employed. Unfortunately, in her finding, 

the Vice President does not say why what was done was inadequate nor did she identify the 

additional steps which they could have taken to accommodate the respondent in the circumstances 

of this case. In the circumstances, as I have found them, I am of the firm view that the settlement 

arrived at between the appellant and the respondent was effective and therefore binding on both 

parties and, by virtue of the compromise he had agreed to forgo any further claims. 

 

Hennessy v Craigmyle and Company Limited [1986] ICR 461 considered 

 

______________________________________________________________________________ 

 

J U D G M E N T 
______________________________________________________________________________ 

 

Judgment delivered by The Honourable Mr. Justice Milton Evans, JA: 

 

1. This is an appeal by the appellant from the Decision of the Honourable Madam Marilyn L. 

Meeres, Vice President of the Industrial Tribunal dated the 19th day of June, A. D. 2019, 

(hereinafter referred to as the “Decision”) wherein she found that the respondent was 
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“under duress when he signed the release” and accepted the disability package and that the 

appellant “unfairly dismissed” the respondent.  

  

FACTUAL BACKGROUND 

 

2. The respondent was a member of the Bahamas Electrical Workers Union (BEWU) and was 

employed with the appellant in the position of Assistant Plant Operator on 5 January 2004.  

 

3. The respondent’s duties included but was not limited to the following: 

a) Guided by a qualified Operator or Shift Foreman, operate all 

boilers, gas turbines, reciprocating engines and diesel 

generators along with associated auxiliary equipment. 

b) Maximize continuous, safe and efficient operation of 

generation sites through proper air, fuel, injection water, 

cooling water, lubrication, and emission reduction equipment 

adjustments.  

 ¢) Dip boiler to ensure maximum pressure Ievels  Comprehend 

and  follow the electrical and steam dispatch requirements set 

forth by System Operator. Participate in complex‘, coordinated 

crew evolutions using clear, concise communications. Use verbal 

skills when communication is face-to-face, radio-based, or via 

telephone. Collect and evaluate data for equipment assigned and 

maintain complete, accurate and legible computer logs that 

follow the rules and requirements set by the Operations and 

Maintenance Supervisor. 

4. After about five years on the job, the respondent began developing migraine headaches and 

nose bleeds. About six (6) months later in April 2010, he suffered a grand mal nocturnal 

seizure to which he was hospitalized and treated in the emergency room of the hospital and 

was later seen by Dr. Charles Rahming.  

 

5. When the respondent returned to work, he was still not fully recovered from his ordeal and 

he began to suffer some adverse effects. The prescription which he had been given 

interfered greatly with his ability to function normally. Some of its effects that he 

experienced were dizziness, blurred vision and he had a very hard time concentrating. 

 

6. The respondent’s condition did not improve notwithstanding further treatment. It appears 

that he was relocated to a desk job which did not work out. The parties’ evidence conflicted 

on why this was not successful. However, on the 30 June 2017, he received a disability 

retirement package letter from Marisa Mason-Smith, AGM, HR & Training at BPL; and 
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on the same date, he received a disability retirement letter from Chequita Johnson, Manager 

of Compensation & Benefits. 

 

7. After meetings between the parties, the respondent signed a deed of release and accepted 

the funds offered pursuant to the agreement between the parties. However, on the 26 April 

2018 the respondent caused an Originating Application to be filed on his behalf alleging 

that he had been unfairly dismissed. 

 

8. In his evidence before the Tribunal, the respondent acknowledged that he signed the deed 

of release and accepted the money, some of which he had already spent. However, he stated 

that he felt that he had no other choice but to sign the release.  He claimed that he got no 

advice from the Union and that although he received advice from his attorney he did not 

feel that not accepting the settlement was an option as the appellant had indicated that it 

represented their final offer. 

FINDINGS BY THE TRIBUNAL 

9. After hearing the evidence and the submissions from Counsel, the Vice President ruled that 

the respondent had been unfairly dismissed.  It is apparent that this decision was based on 

two specific findings. Firstly a finding that the deed of release was signed by the respondent 

under duress.  In her ruling the Vice President stated as follows:- 

“119. The Applicant also testified that he was under duress at 

the time he signed the Release for the gratuity.  There are 

numerous authorities on this point but the Tribunal considered 

the case of Hennessy v Craigmyle and Company Limited [1986] 

ICR461, where Sir John Donaldson, M.R. emphasized that 

economic duress is far from easy to establish and explained that 

test. He said this: 

“In Pao On & Others v Lau Yiu Long [1980] AC 624 At 635. Lord 

Scarman added at 636 “It must be shown that the payment made 

or the contract entered into was not a voluntary act.” This led 

Counsel for the employee who was seeking to avoid a compromise 

agreement to argue that the Applicant was forced to agree to the 

settlement. To use a phrase beloved of politicians and trade uion 

officials, ‘there was no alternative’. As is the norm when that 

phrase is used, in fact there was a very clear alternative, namely, 

to complain to an industrial tribunal and to draw social security 

meanwhile. It may have been a highly unattractive alternative, but 

nonetheless it was a real alternative. Economic duress can only 

provide a basis for avoiding a contract if there was no real 

alternative. With the benefit of hindsight, Lord Scarman’s 

meaning might have been better expressed if he had said: It must 
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be shown that the payment made, or the contract entered into, was 

an involuntary act.” 

120. The Tribunal is therefore of the opinion that the Applicant 

was under duress when he signed the release as he felt that he 

had no other option as he was told this was their final offer and 

his economic state was at the point where he needed the money.” 

10. The second finding of note is seen from the following passages:- 

“124. The Respondent gave an indication of what attempts were 

made to otherwise accommodate the Applicant. The question 

for the Court is whether or not sufficient attempts were made. 

… 

127. In this regard the Tribunal is of the opinion that the 

evidence indicates that the Respondent simply determined that 

it had no other job for the Applicant as they inquired of several 

departments but they were either unwilling or unable to 

accommodate the Applicant. This may have seemed sufficient to 

the Respondent but this Court is of the opinion that they could 

have done more. Therefore the Tribunal is not satisfied that the 

Respondent has met its duty to find other accommodation. 

There is also no evidence to show that it would cause hardship 

on the Respondent if they had continued to employ the 

Applicant.” 

11. The Learned Vice President then proceeded to make an award which is reflected at 

paragraph 129 of her ruling as follows:- 

“129. In determining what is due to the Applicant the Tribunal 

must bear in mind the fact that the Applicant has received the 

sum of $57,590.39 as well as a payment of $689.57 per month for 

the past Twenty Four (24) months totaling $16,549.68 giving a 

grand total of $74,140.07. The Tribunal is not of the opinion that 

the Applicant should be reinstated. However the Tribunal is of 

the opinion that the Applicant should continue to receive his 

payment of Six Hundred Eighty Nine Dollars and Fifty Seven 

Cents ($689.57) per month for life as he would have received the 

same had he not been unfairly terminated.” 

THE APPEAL 

12. The appellant on 26 July 2019 filed an appeal against the decision of the Tribunal which 

contained the following grounds:- 
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“Ground 1. The Learned Vice President erred in law by 

completely ignoring common law principles in particular the 

law of contract by finding that the Respondent/Plaintiff was 

entitled to a sum above and beyond the payout provided by 

Clause 19.2 of the Industrial Agreement between Bahamas 

Electricity Corporation and Bahamas Electrical Workers Union 

(hereinafter referred to as the “Industrial Agreement”) under 

the heading “Termination of Employment”. 

Ground 2: The Learned Vice President erred in law by making 

a finding of “unfair dismissal” and not giving due regard to 

Section 77(2) of the Employment Act 2001 which provides “This 

Act shall not apply to any industrial agreement registered with 

the Tribunal ...” The Industrial Agreement was accepted into 

evidence herein and relied upon as valid. The Industrial 

Agreement does not provide for unfair dismissal. 

Ground 3: The Learned Vice President erred in law by failing 

to properly apply Section 35 of the Employment Act 2001, in 

particular, “whether the dismissal of the employee was fair or 

unfair shall be determined in accordance with the substantial 

merits of the case”. The learned Vice President failed to 

properly determine the substantial merits of the case. 

Additionally, the Learned Vice President failed to attach 

adequate and/or sufficient weight to the untrustworthiness and 

lack of credibility of the Respondent/Plaintiff and his evidence. 

Ground 4: The Learned Vice President erred in law in her 

application and in the reliance that she placed in the principles 

laid out in the case of Hennessy v. Craigmyle and Company 

Limited [1986] ICR 461. In particular, the Vice President when 

considering the issue of duress ignores and makes no comment 

or reference to the considerations set out in the Hennessy case 

“economic duress can only provide a basis for avoiding a 

contract if there was no real alternative”. The 

Respondent/Plaintiff was afforded the opportunity to seek 

independent legal advice as it related to the disability package 

and there were a number of alternatives open to him. There was 

no duress. 

Ground 5: The Learned Vice President erred in law by applying 

the wrong test as it relates to the burden of proof as she wrongly 

required the Appellant/Defendant to prove that the 

Respondent/Plaintiff was disabled and unfit, whereas the 

Respondent/Plaintiff never led any credible evidence to prove 
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that he was fit to work and not in fact disabled (see paragraph 

122 of the Decision). When 20 considering the law as it relates to 

the burden of proof the Vice President erroneously ignored the 

credible evidence that the Respondent/Plaintiff suffered two (2) 

seizures just months before the disability package was offered 

to him and he freely accepted same. 

Ground 6: The Learned Vice President erred in law by wrongly 

applying Section 6 and 7 of the Employment Act 2001 to the 

circumstances herein. In particular: “no employer ... shall 

discriminate against an employee ... by dismissing ... solely 

because of his or her race ...” “Section 6 shall apply mutatis 

mutandis to disabled employees unless the employer can show 

... the disabled person cannot be accommodated without undue 

hardship”. The Applicant/Defendant did not dismiss “solely” 

because of disability and to accommodate the 

Respondent/Plaintiff would have caused great “undue 

hardship”. 

Ground 7: The Learned Vice President erred in law by wholly 

failing to take into consideration the requirements imposed on 

both employer and employee by Section 4 of the Health and 

Safety at Work Act 2002 “It shall be the duty of every employer 

to ensure so far as is reasonably practicable, the health, safety 

and welfare at work of all his employees” and Section 7 of the 

Health and Safety at Work Act 2002 “while at work to take 

reasonable care for the health and safety of himself and of other 

persons who may be affected by his acts or omissions at work”. 

Ground 8: The Learned Vice President erred in law by failing 

to consider the cornerstone of employment labour law that there 

is an obligation of trust and confidence which the 

Respondent/Plaintiff breached. 

Ground 9: The Learned Judge erred in law in her failing to 

properly apply or by ignoring Section 46 of the Employment Act 

2001, in particular, “where the Tribunal finds that the dismissal 

was to any extent caused or contributed to by any action of the 

complainant, it shall, except in a case where the dismissal was 

by reason of redundancy, reduce the amount of the basic award 

by such proportion as it considers Just and equitable having 

regard to that finding”. 

Ground 10: The Learned Vice President erred in law by failing 

to apply the proper principles of contract law, offer and 
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acceptance. The Respondent/Plaintiff freely accepted the 

disability package that was offered to him by the 

Appellant/Defendant in full and final settlement of all 

obligations owed to him by the Appellant/Respondent upon the 

conclusion of his employment. 

Ground 11: Any other grounds that the Court may deem just 

and equitable.” 

 

DISCUSSION 

13. Notwithstanding the multiplicity of grounds filed by the appellant there are two salient 

questions to be answered in this matter. Firstly, it must be decided whether the settlement 

agreement signed between the parties was effective and therefore binding. If it was, then 

that would be the end of the matter. If it was not effective and binding, then the second 

question becomes was the “termination” of the respondent considered unfair in all the 

circumstances of this case. 

 

14. In reviewing this matter, I remind myself of the terms of Section 64 (1) of the Industrial 

Relations Act which reads as follows: 

“64. (1) Subject to this Act, any party to a matter before the 

Tribunal is entitled as of right to appeal to the Court of Appeal 

on any of the following grounds — 

 (a) that the Tribunal had no jurisdiction in the matter but it 

shall not be competent for the Court of Appeal to entertain such 

ground of appeal, unless objection to the jurisdiction of the 

Tribunal had been formally taken at some time during the 

progress of the matter before the making of the order or award; 

 (b) that the Tribunal has exceeded its jurisdiction on the 

matter;  

(c) that the order or award has been obtained by fraud;  

(d) that any finding or decision of the Tribunal in any matter is 

erroneous in point of law; 

 (e) that the order or award of damages is inordinately high or 

inordinately low; or 

(f) that some other specific illegality not mentioned in 

paragraphs (a) to (e) and substantially affecting the merits of the 

matter has been committed in the course of the 

proceedings.”[Emphasis Added] 
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15. It is ground 4 where the issue as to the validity of the settlement Agreement is raised and I 

find it convenient to begin there. The respondent admits to signing the Deed of Release 

which was dated the 5 July 2017. The final paragraph of that document was in the following 

terms: 

“I, Don Smith, the undersigned, rely solely upon my judgment 

and without influence by anyone in making this full and final 

settlement and I fully understand and voluntarily accept the 

terms of this Release.” 

16. The respondent makes no allegation that the appellant exerted any undue pressure on him 

save to say to him that the offer which was being made was their final offer. Astrid Bodie 

the Secretary to the Union confirmed that she was present at all meetings and that no 

pressure was exerted by the Union nor Management to persuade the respondent to accept 

the settlement. 

  

17. The evidence from both sides was consistent in confirming that he sought legal advice 

before making his decision. It follows that there was really not much dispute as to the 

evidence which the Vice President had before her to determine whether there was duress. 

The question was whether those facts were sufficient to constitute duress in law. 

 

18. The dictionary defines duress as referring to threats, violence, constraints, or other action 

used to coerce someone into doing something against their will or better judgement. It is 

clear that the evidence did not rise to this standard and the Vice President did not purport 

to find that it did. The Vice President did not seek to fit the facts of this case into the legal 

definition of economic duress although she purported to be relying on Hennessy’s case. 

However, properly understood the ratio of that case is that in order to succeed on a claim 

of duress it must be shown that the payment made, or the contract entered into, was an 

involuntary act. It is clear that even on the evidence of the respondent it cannot be said that 

his agreement to the settlement was an involuntary act. 

 

19. In the circumstances, as I have found them, I am of the firm view that the settlement arrived 

at between the appellant and the respondent effective and therefore binding on both parties. 

It would follow that even if the respondent was entitled to a greater benefit by virtue of the 

compromise he agreed to forgo any further claims. 

 

20. In the event that I am wrong in my view on the issue of duress, I have considered whether 

the Vice President’s finding of unfair dismissal can be upheld. It is apparent that her finding 

was based on her view that the appellant did not do enough to accommodate the respondent 

in remaining employed. She states that, in her view, they could have done more. 

 

21.  Unfortunately, in her finding, the Vice President does not say why what was done was 

inadequate nor did she identify the additional steps which they could have taken to 

accommodate the respondent in the circumstances of this case. As such, even if I were to 
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find that the respondent was on good footing with the claim of duress I could not uphold 

the Vice President’s finding of unfair dismissal. 

 

22. I would therefore set aside the judgment of the Learned Vice President and thus any funds 

ordered to be paid by that judgment which exceeds that agreed in the settlement agreement 

between the parties falls away.  

 

____________________________________                                                           

                                                        The Honourable Mr. Justice Evans, JA 

 

 

 

23.  I agree. 

 

____________________________________                                                           

                                                        The Honourable Mr. Justice Isaacs, JA 

 

 

 

 

24.  I also agree. 

 

_______________________________________                                                           

                                                               The Honourable Madam Justice Bethell, JA 

 


