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Civil Appeal- Constitutional Motion- Custody Proceedings- Access to Children- Welfare of 

Children- Whether there is a threat to the safety and welfare of the children- Variation of Custody 

Order 

On the 17th August, 2022 the Appellant filed an Ex-parte Summons in a Constitutional Action for 

certain custody related orders such that her children be permitted to spend the remainder of their 

summer break with the Appellant and that she also be permitted to travel to Florida with her 

children. However, there already exists separate legal proceedings in a Family Law action between 

the Appellant and her former spouse regarding the custody of the children that are still pending 

before in the Supreme Court. Klein J dismissed the Appellant’s Ex-parte Summons on the grounds 

that the application for custodial orders should not have been advanced in the Constitutional Action 

and ought to have been filed and addressed in the pending Family Law Action for custody. On the 

1st September 2022 the Appellant filed an appeal in the Court of Appeal requesting that, inter alia, 

her Constitutional Motion be restored and that all of her rights and entitlements of primary care 

and control of her children are immediately restored. On 16th November 2022, after hearing the 

parties, the Court reserved its decision. 

Held: Appeal dismissed. Submissions on costs are to be delivered by 9th December 2022. 

This present appeal is not an appeal against the custody order nor is it an appeal in the custody 

proceedings. It is an appeal in the Constitutional Action in which the Appellant sought to 

circumvent the custody proceedings in the Supreme Court. The reliefs sought in the Ex Parte 

Summons of 17th August, 2022 ought properly to have been sought in the custody proceedings. 

They ought not to have been brought in the Constitutional Action and as there was no urgent threat 

to the welfare of the children, we are satisfied that the Judge was correct to dismiss the application. 

______________________________________________________________________________ 

 

JUDGMENT 

_____________________________________________________________________________ 

 

Judgment delivered by The Hon. Sir Michael Barnett, P 

 

1. This is an appeal against a ruling by Klein J dismissing an Ex Parte Summons of the 17th 

August, 2022 made by the Appellant. 

 

2. In January, 2021 the Appellant, Anishka Missick, brought an action in the Supreme Court 

against the Attorney General. It is action number 2021/PUB/con/FP 0001. I will refer to 

this as “the Constitutional Action”. 

 

3. The motion was supported by an affidavit of the Appellant sworn on the 28th January, 

2021. 

 

4. An amended Notice of Motion was filed on the 22nd March, 2022. 
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5. The motion in this Constitutional Action seeks a “determination of the following issues”: 

 

“ 1. Can a Court of Law; any other Governmental Agency, its 

Officers or Agents; or any other person remove children from 

the custody and care of  Parent who possesses such an 

entitlement in law, by way of Ex Parte Proceedings without 

notice to that Parent; and in the absence of there being  any 

evidence of an immediate threat of harm to the safety and 

welfare of the child or children concerned? 

 

2. Can a Court of Law; any other Governmental Agency; its 

Officers or Agents; or any other person remove children from 

the custody and care of a Parent who possesses such an 

entitlement in law, in the absence of Natural Justice, and or 

Procedural Fairness and or Due Process? 

 

3. Can a Court of Law; any other Governmental Agency, its 

Officers or Agents; or any other person make a determination 

that relates to children in the absence of considerations to the 

welfare of the children concerned. 

 

4. Can a Court of Law; or any other Governmental Agency, it 

Officers or Agents; or any other  person make a determination 

which relates to children in the absence of considerations to the 

U.N. Convention on rights of children ( U.N. Convention”)? 

 

5. Can a Court of Law; any other Governmental Agency, its 

Officers or Agents; or any other person adjourn or suspend the 

determination of matters involving the welfare of children sine 

die or such as to have an effect of sine die 

 

6. Can a Court of Law; or any other Governmental Agency, its 

Officers or Agents; or any other person remove the entitlement 

of any child to live with their parents in the absence of just 

reasons. 

 

7. Can a Court of Law; or any other Governmental Agency, its 

officers or Agents; or any other person remove the entitlement 

of Parental Responsibility from a Parent in the absence of just 

reasons? 
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8. Can a Court of Law; or any other Governmental Agency; its 

Officers or Agents; or any other person cause a Parent or 

Guardian to be subjected to an Investigation of circumstances 

and the production of a Social Inquiry report or anything which 

touches and concerns any adverse outcome regarding the 

welfare or best interests of the child or children concerned, in 

the absence of a complaint or just grounds? 

 

9. Can a Court of Law; any other Governmental Agency, its 

Officers or Agents; or any other person cause a Parent or 

Guardian to be subjected to the entry of their home premises 

and invasion of privacy in the absence of just or lawful grounds 

for doing so? 

 

10. Can a Court of Law; any other Governmental Agency, its 

Officers or Agents; or any other person cause a Parent or 

Guardian to be hindered from freedom of movement within The 

Commonwealth of the Bahamas or any other Country, with  

their children in the absence of just grounds for doing so? 

 

11. Can a Court of Law; any other Governmental Agency, its 

Officers or Agents; or any other person determine or make a 

finding that matters related to the welfare of children are not 

matters of Urgency and or Priority? 

 

12. Should an interlocutory determination that remains extant 

on the issues regarding custody, access, and the overall welfare 

of children be considered a matter of Urgency and or Priority? 

 

13. Can a Court of Law; any other Governmental Agency, its 

Officers or Agents; or any other person vary a Custody Order 

in the absence of Natural Justice, and or Procedural Fairness, 

and or Due Process; and or common law and equity? 

 

14. Can a Court of Law; any other Governmental Agency, its 

Officers or Agents; or any other person cause a Parent or 

Guardian to be subjected to inhuman and degrading treatment? 

 

15. Can a Court of Law; or any other Governmental Agency; its 

Officers or Agents; or any other person who hears, considers, 

determines, and makes a finding related to the welfare of 

children, do so in the absence of having a fair hearing and not 

within a reasonable time? 
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16. Have Articles 17,20(8), 21 and 25 of the Constitution been, 

likely to be, or are currently being infringed, when considering 

the allegations contained in the Applicants supporting 

Affidavits? 

 

 

6. The amended motion also sought the following reliefs: 

 

“17. That a declaration be made that Articles 17, 20(8), 21 and 

25 has been, are being, or are likely to be contravened in relation 

to the respective Constitutional breaches committed against the 

Applicant and or her family; 

 

18. That a declaration to be made to have my Urgent 

Application which was filed on the 1st March, 2022 be listed for 

hearing before the duty rostered Judge who was in place at the 

time of the filing of the said matter; 

 

19. Vindicatory Damages 

20. Interest on the above pursuant to the Civil Procedures 

(Award of Interest) Act commencing the 26th August 2020 or on 

such date as the Court deems fit; 

 

21. Costs; and 

 

22. Such further or other relief as the Court deems just;” 

 

7. An interlocutory application in that action was made before Forbes J and as I understand 

that matter was still before him. 

 

8. On the 17th August, 2022 the Appellant issued an Ex Parte Summons in the constitutional 

action for:  

 

“..an urgent application by way of a filed Certificate of Urgency, 

an Amended Notice of Motion and the supporting Affidavits, 

pursuant to Article 28(1) and 28(2)(a) of the Constitution; and 

Pursuant to Sections 7(2), 15(a) and 16(1) of the Supreme Court 

Act; and/or Pursuant to Order 29 Rule 1(2) and (3); and /or 

Order 32 Rule 6; and or Order 69 Rue 6(1) of the Rules of the 

Supreme Court which are vested or inherent jurisdiction of the 

Court: That The Court Makes The Following Orders: 
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1. That the Court interviews Laural Hanchell, a female aged 15 

years old and Larell Hanchell II, a male aged 12 years old     

(my children) to determine whether they would like to spend 

the remainder of their Summer break with the Applicant 

and Mother of the minor children; 

 

2. That should the Court find that my children would like to 

spend the remainder of the Summer break with the 

Applicant/Mother, and also finds that this is in their best 

interest, that my children be permitted to be with me for the 

remainder of their Summer break; 

 

3. That upon the Applicant/Mother satisfying the Court with 

the particulars of her Summer travel, that she be permitted 

to travel to Florida with her children from Tuesday the 23rd 

August to Wednesday the 31st August, 2022. 

 

4. That the Court does what is just and practicable in all of the 

circumstances of my case” 

 

9. That Ex Parte Summons of 17th August, 2022 was heard by Klein J on 19th August, 2022. 

The Appellant appeared pro se. The Attorney General was represented by Mr. Andrew 

McKinney and Ms. Lilnique Grant. 

 

10. At the completion of the hearing Klein J “dismissed the Ex Parte Summons filed on the 

17th August, 2022 and refused the relief sought thereunder”. His written reasons were 

provided on the 2nd September, 2022 

 

11. The Appellant now seeks the appeal that decision dismissing her Ex Parte Summons of the 

17th August, 2022. 

 

12. The Notice of Appeal was filed on the 1st September, 2022. The Notice of Motion is in the 

following terms. 

 

“ Take Notice that the Court of Appeal will be moved, with such 

urgency, so soon as Counsel can be heard on behalf of the above-

named Appellant on appeal from the Order of Mr. Justice 

Loren Klein, made on Friday the 17th day of August, A.D. 2022 

whereby he dismissed my urgent Constitutional Motion which 

concerns inter alia, the custody of my children, which all of these 

proceedings to date are about. 

 

AND FOR AN ORDER: 
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1. That the dismissal of my urgent Motion was 

unconstitutional. 

 

2. That the dismissal of my urgent Motion was done in the 

absence of natural justice and or due process. 

 

3. That my Constitutional Motion is restored. 

 

4. That the allegations and complaints contained within my 

Constitutional Motion are indefensible, unrefuted and 

unchallenged by the Crown, despite them having been given an 

extension to the ample opportunity already given; 

 

5. That I herenow seek that judgment is entered in my favor 

of my Constitutional Motion as if the same was entered pursuant 

to Order 69, and without further inordinate delay; 

 

6. That all of my rights and entitlements of Primary care 

and control of my children are immediately restored and my 

children are sent to me on the island of Grand Bahama so that 

they can be enrolled at the appropriate school in a timely fashion 

before the commencement of the 2022/2023 School  year; 

 

7.  Any further and better relief that this Honorable Court 

deems is just and expedient; and 

 

8. Costs 

 

 

AND FURTHER TAKE NOTICE that the grounds of this 

Appeal are that: 

1. The learned Judge erred in law and or in dismissing m 

urgent Constitutional Motion. 

 

2. The learned Judge erred in law and or in fact in not 

considering or determining whether his decision was in the best 

interest of my children. 

 

3. That the learned Judge erred in fact or in law in not 

making a decision of Per Incurium to the Orders and decisions 

which remain extant 
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13. The appeal was first scheduled to be heard on the 6th October, 2022. It was adjourned to 

Monday, the 7th November, 2022 at the request of the Appellant to enable her to prepare 

written submissions to assist the Court. When the matter came for hearing on the 7th 

November, 2022 it had to be adjourned again as the Appellant did not serve her submission 

until 10pm the night before. The matter was adjourned to 16th November, 2022. 

 

14. It must be borne in mind that this appeal is simply from the order of Klein J dismissing the 

Ex Parte Summons of 17th August, 2022 in the Constitutional Motion. 

 

15. It is not an appeal from any custody order. The custody proceedings in action number 

2014/FAM/DIV/ 00193 are still extant and there is an order of the Supreme Court dated 7th 

September, 2020 in the following terms: 

THIS COURT MAKES THIS INTERIM ORDER:- 

1. The Ex-Parte Order of 26th August, A.D., 2020 shall continue 

until further Order; 

2. The Directions given at the adjournment of the remote 

hearing of 31st  August, A.D., 2020 still pertain; 

3. The Respondent shall enroll the said children in St. Anne’s 

Anglican School at Nassau for the September 2020 term. The 

Respondent will be solely responsible for all educational 

expenses for the children’s enrollment at St. Anne’s; 

4. The Respondent shall provide the Petitioner with all the 

information relating to the said children’s enrollment;  

5. The Department of Social Service shall make a further 

investigation in respect of matters arising from the 

Respondent’s applications filed on 24th August, A.D., 2020 and 

27th August, A.D., 2020. The Department is directed to 

interview  

the said children of the marriage independently of the parties 

hereto. The Department’s report shall be provided to the Court 

on or before the adjourned date;  

6. The Petitioner shall submit to a psychological assessment by 

a Court approved psychologist as 15 a matter of urgency and a 

report returned to the Court by the adjourned date; 

7. The Respondent shall submit to a psychological assessment by 

a Court approved psychologist as a matter of urgency and a 

report returned to the  

Court by the adjourned date; 
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8. The Petitioner shall deliver the passport of the said children, 

together with the cell phone and the Nintendo Switch Game 

belonging to the said children forthwith; 

9. The monthly maintenance payment previously ordered to be 

paid by the Respondent to the Petitioner for the said children 

shall be suspended until further Order; 

10. The parties, Petitioner and Respondent, together with the 

said children shall attend counselling by a licensed family 

therapist at the Family Counselling Centre, Rivington Centre, 

Blake Road. The first attendance shall be within seven (7) days 

of this Order. A report shall be provided to the Court by the 

adjourned date; 

11. Both parties, the Petitioner and Respondent, together with 

their respective spouse and fiancée shall attend the National 

Parenting Programme.  

Such attendance shall begin within seven (7) days of this Order 

and upon completion a report shall be provided to the Court; 

12. The Petitioner shall until further order have supervised 

access to the said children in New Providence on Wednesday 

afternoons after school from 4 p.m. to 7 p.m. and on Saturdays 

from 10 a.m. to 5 p.m. During such access the said children shall 

maintain their regular extracurricular activities. Arrangements 

must be made with Department of Social Services for such 

supervision the cost of which shall be borne  

by the Respondent; 

13. The Petitioner shall file and serve her Affidavit in Reply to 

the Respondent’s Affidavits by Friday, 11th September, A.D., 

2020;  

14. The Respondent shall have leave to issue subpoenas for Dr. 

Timothy Barrett and Dr. David Allen to appear for the 

adjourned inter parties hearing; 

15. Further filings shall be served by email until further order; 

and 

16. The matter is adjourned to Thursday, 22nd October, A.D., 

2020 at 10:00 am for the completion of the inter parties hearing 

as per the Summonses of 24th August, A.D., 2020 and 27th 

August, A.D., 2020 and the Court by its own motion shall 
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consider the possible variation of the order of 15th July, A.D., 

2014.”’   

 

16. This Order remains in place and has not been the subject of an appeal. 

 

17. In this Court’s judgment of the 25th September, 2020 we noted: 

“The Appellant has not appealed the Orders of 5 March 2020 

nor the Order of 7 September 2020. At the hearing of this appeal 

she was asked whether she was, and if not, why was she not, 

challenging the Order of 7 September 2020. She indicated that 

she was only challenging the Order of 26 August 2020.” 

18. On the 28th May, 2021, the Appellant had applied to this court to appeal the Order of 7th 

September, 2020. This application was being made nine months after the order had been 

made and the terms implemented. 

 

19. This court considered that application on the 21st July, 2021 and dismissed the application 

to extend the time for appealing. We said: 

“6. Matters involving custody of children must be given priority 

and any appeal must be made timeously. 

7. As this appeal is hopelessly out of time, we refuse to extend 

the time for appeal and dismiss any appeal against the Order of 

7 September 2020. 

8. In dismissing this proposed appeal against the Order of 7 

September 2020, we note that the intended appellant is not 

particularly disadvantaged. She is able to go back to the 

Supreme Court and seek to vary the Order of 7 September 2020. 

The court always has in mind the paramount interest of the 

children and if that interest requires that the Order of 7 

September 2020 be varied in any way, no doubt a judge of the 

Supreme Court would vary the Order.” 

20. These points are being made to demonstrate that this present appeal is not against custody 

order. It is not an appeal in the custody proceedings. It is an appeal in the constitutional 

action in which the Appellant sought to circumvent the custody proceedings in the Supreme 

Court.  

 

21. The reliefs sought in the Ex Parte Summons of 17th August, 2022 ought properly to have 

been sought in the custody proceedings. They ought not to have been brought in the 

constitutional action and as there was no urgent threat to the welfare of the children, we 

are satisfied that the Judge was correct to dismiss the application.  
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22. Moreover, the relief sought in this appeal are baseless. 

 

23. The appeal claims: 

 

 

2. That the dismissal of my urgent Motion was done in the 

absence of natural justice and or due process. 

 

3. That my Constitutional Motion is restored. 

 

4. That the allegations and complaints contained within my 

Constitutional Motion are indefensible, unrefuted and 

unchallenged by the Crown, despite them having been given an 

extension to the ample opportunity already given; 

 

5. That I herenow seek that judgment is entered in my favor 

of my Constitutional Motion as if the same was entered pursuant 

to Order 69, and without further inordinate delay; 

 

 

6. That all of my rights and entitlements of Primary care 

and control of my children are immediately restored and my 

children are sent to me on the island of Grand Bahama so that 

they can be enrolled at the appropriate school in a timely fashion 

before the commencement of the 2022/2023 School  year;  

 

24. The order of Klein J did not dismiss the constitutional motion. It simply dismissed to 

summons of 17th August, 2022. The constitutional motion commenced in January, 2021 is 

unaffected by Klein J’s dismissal of the 17th August, 2022 summons. 

 

25. The Appellant has throughout the hearing of this appeal has claimed that the Courts have 

prevented her from seeing her children for more than two years. 

 

26. This is simply not so. The order of the 7th September, 2020 does not prevent the Appellant 

from seeing her children or from hugging them. 

 

27. To the extent that the Appellant wishes the court to vary its order of the 7th September, 

2020 she is always at liberty to apply to the Supreme Court to vary that Order to permit her 

greater access. 
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28. For these reasons this appeal against the decision of Klein J dismissing the Ex Parte 

Summons of the 17th August, 2022 is dismissed. Submissions on costs are to be delivered 

by 9th December 2022. 

 

 

 

___________________________________ 

The Honourable Sir Michael Barnett, P  

 

___________________________________ 

                                        The Honourable Madam Justice Crane-Scott, JA  

 

 

____________________________________ 

          The Honourable Mr. Justice Jones, JA 


