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Civil Appeal - Security For Costs - section 21(1) of the Court of Appeal Act - Rules 24(5) & 

29(1) of the Court of Appeal Rules - Special circumstances to be considered on the making 

of an application for security for costs – Appellant not residing in the jurisdiction – No assets 

or insufficient assets within the jurisdiction – Strength of the appellants’ case  
 

The Appellant/ Plaintiff brought an action in the court below against the Respondents/Defendants 

for personal injury. The matter was brought before the Registrar of the Supreme Court to decide 

on an issue of service of the Writ. The Registrar delivered an oral ruling to the parties then reversed 

her oral ruling a few days later and allowed the Appellant’s/Plaintiff’s application. The 

Respondents/Defendants then appealed the Registrars decision. The appeal was heard by Supreme 

Court Justice Bowe-Darville who found in favour of the Respondents/Defendants. The 

Appellant/Plaintiff then sought and obtained leave from the Supreme Court to lodge an appeal 

against the decision of Justice Bowe-Darville to this Court. Consequently, the 
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Respondents/Defendants applied for security for the costs of the appeal in the amount of sixty 

thousand dollars ($60,000.00) or any other amount as the Court deems fit.  

Held: order for security for costs is made in favour of the Respondents in the sum of twenty five 

thousand ($25,000.00); the said sum be lodged within thirty days from the date hereof failing 

which the appeal is to be stayed. Cost is the Respondents, to be taxed if not agreed. 

Order 24 r5 gives this Court wide discretion in determining whether security for costs should be 

granted. However, this is subject to the accepted principle that like all discretions it must be 

exercised judicially. 

 

The evidence discloses that the Appellant is not ordinarily resident in the Bahamas and there is no 

evidence that she has any assets within the Bahamas. The Respondents have a legitimate concern 

as to their ability to collect any costs awarded in their favour if they succeed in defending the 

appeal.  That is a real risk and nothing that the Appellant has proffered indicates otherwise. In all 

the circumstances of this case there are compelling reasons why the court should exercise its 

discretion and make an order for security for costs in favour of the Respondents. 

 

Allan Crawford v Christopher Stubbs SCCivApp. No. 59 of 2020 applied 

Frances Farmer and others v Security & General Insurance Company Limited (The Court 

appointed representative of the estate of the late GEMASON SMITH, deceased) SCCivApp & C 

AIS No. 93 of 2011 considered 

Hilda Pratt v Thomas E. Kelly SCCivApp. No. 39 of 2020 considered 

Moss v Moss (In her capacity as Administratrix of the Estate of the late Willard Nazi Moss)  [2015] 

2 BHS J No. 114 considered 

Sir Lindsay Parkinson & Co. Ltd. V Triplan Ltd . [1973] Q.B. 609 applied 

 

______________________________________________________________________________  

J U D G M E N T 

______________________________________________________________________________  

 Judgment delivered by The Honourable Mr. Justice Evans, JA: 

INTRODUCTION 

1. This is an application by Summons filed on the 7th March 2022 on behalf of the First and 

Second Respondents pursuant to Rule 29(1) (a) of the Court of Appeal Rules, 2005 for an 

Order that the Appellant do within 14 days or within such time as the Court deems just provide 

security for the Respondents’ costs in the sum of sixty thousand dollars ($60,000.00) or such 

other sum as the Court deems just. Further, that the costs of, or occasioned by this application 

be the Respondents’ costs in any event. 
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2. The application is supported by an affidavit sworn by McFalloughn Bowleg Jr., which was 

also filed on the 7th March 2022. At paragraphs 3-6 of his affidavit Mr. Bowleg stated as 

follows:- 

“3. I make this Affidavit in support of the Respondents’ 

application by Summons for an Order pursuant to Rule 29(1) 

(a) of the Court of Appeal Rules ordering security for costs in 

the amount of $60,000.00. 

4. On 23rd February 2016, the Appellant, Alexandra Henderson 

filed in CLE/gen/ 242 0f 2016 a Writ of Summons commencing 

proceedings against the Respondents and others. The Writ of 

Summons stated that the Appellant was ordinarily resident out 

of the jurisdiction and resided in the State of Florida, the United 

States of America. The Appellant has no known assets within 

the jurisdiction. See pages 1 to 17. 

5. By a letter dated 22nd February 2022, Lennox Paton wrote to 

CG Chambers as Counsel for the Appellant seeking security for 

costs in the amount of $60,000.00. The letter gave CG Chambers 

until 4th March 2022 to provide security. To date, Counsel for 

the Appellant has not responded to such request. The letter was 

received in both hard and soft copy on 22nd February 2022 

pursuant to Lennox Paton’s service record and email, 

respectively. See pages 18 to 20. 

6. It is estimated that the Respondents’ costs in connection with 

the present appeal will be approximately $60,000.00. The 

Respondents have produced a draft Bill of Costs quantifying 

such amount. See pages 21 to 24.” 

BACKGROUND  

3. The relevant background facts were laid out by Justice Bowe-Darville in her Judgment dated 

the 29th day of October, A.D., 2021. At paragraphs 4-7 the following is noted:- 

“4. Both parties agree the background facts in this appeal and 

the same is set out in the affidavit of Victoria Webster filed on 

17th July, 2020. In summary:  

‘-On 23rd February 2016, the Respondent/Plaintiff 

commenced an action via a Writ of Summons seeking 

damages for personal injuries suffered as a result of a 

vehicular accident which occurred on 24th February, 

2013.  
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- On 13th February 2017, approximately 2 weeks before 

the Writ of Summons was to expire, the Respondent/ 

Plaintiff filed an ex parte summons supported by the 

affidavit of Sherrimae Rahming seeking inter alia leave 

to serve the Appellants outside of the jurisdiction. 

- On 14th February, 2017 the ex parte summons was 

heard before the Deputy Registrar and leave was granted 

to serve the Appellants with the  Writ of Summons filed 

on 23rd February, 2016. 

- The Order was filed on 15th February, 2017 and on that 

same date the Appellants/ Defendants were served a copy 

of the writ of Summons at their registered office  in the 

Georgia, USA. (sic) 

- on 14th March 2017 the Appellants/Defendants filed a 

summons seeking an order inter alia to set aside the 

purported service Writ of  Summons. (sic) 

- On 12th June, 2017 the First Respondent/Plaintiff filed 

a summons seeking an Order that the deficiencies raised 

by the Appellant be treated as “mere irregularities” and 

that the service so performed was valid. 

- On 19th September, 2017 the Appellants filed a 

Summons setting out their challenge to the Writ of 

Summons. 

5. The parties appeared before the Deputy Registrar on 13th 

June, 13th September and 10th October, 2017. 

6. On 16th April, 2020 the Registrar delivered an oral ruling 

acceding to the Appellant’s application to set aside service of the 

Writ of Summons on the Appellants and awarded costs to be 

taxed if not agreed.  A written ruling was promised.  

7. Then, 48 hours later on 18th April 2017 by way of 

teleconference, the Registrar reversed her oral ruling dismissing 

the Appellants/Defendants’ application and allowing the 

Respondent/ Plaintiff’s application. The written ruling was 

delivered and dated 8th of November 2017.” 

4. It should be noted that the complaints which gave rise to the application before the Registrar 

and the subsequent Appeal heard by Justice Bowe-Darville were set out in the Summons dated 

the 19th September, 2017 as follows:- 



5 
 

“1. The issue of the Writ of Summons be set aside on the basis 

that it was issued without the leave of the Court as required by 

RSC Order 6 rule 6. 

2. The purported Service of the Writ of Summons filed on 23 rd 

February 2016 be  set aside on the grounds that: 

a. The Writ was issued without the leave pursuant to RSC 

Order 6 rule 6. 

b. The Original Writ was not marked ‘not for service out of 

the Jurisdiction as it should have been; 

c. The First and Second Defendants were not served with a 

Notice of the Writ as mandated by Order 11 rule 3, but 

rather a copy of the Writ of Summons itself; 

d. The affidavit in support of the application for leave to 

serve out of the jurisdiction failed to state which paragraph 

under Order 11 rule 1 was relied on as the basis for service 

outside of the jurisdiction; and 

e. The Writ of Summons served on the First and Second 

Defendants purported to give 14 days for the First and 

Second Defendants to enter an appearance, and threatened 

that in default of such appearance within 14 days judgment 

might be given in their absence, whereas the Order granting 

the Plaintiff leave to serve the First and Second Defendants 

outside of the jurisdiction (which was not served with the 

Writ) gave a period of 28 days.” 

5. The learned Registrar in her final decision relying on the case of Moss v Moss (In her capacity 

as Administratrix of the Estate of the late Willard Nazi Moss) [2015] 2 BHS J No. 114 held 

that the matters complained of were mere irregularities which could be cured without causing 

any prejudice to the Respondents/Defendants. In Moss it was held stated that 

“25 … the proper approach to the Rules as required by Order 2 

is to regard every omission or mistake as an irregularity which 

the court can and should rectify so long as it can do so without 

injustice. I must confess that my first impression of the 

submission on this point from Mr. Lightbourn was that unless 

some provisions were mandatory it would erode the effect of the 

rules. However, a proper understanding is that Order 2 does not 

provide a ' get out of Jail free card' for litigants as the Court 

retains a discretion to not rectify the mistake or omission where 

to do so would do an injustice to the other party.” 
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6. Justice Bowe-Darville in allowing the appeal from the Registrar’s decision observed that:- 

“20. The procedural errors complained of have been listed 

above. The circumstances of this case can be distinguished from 

Moss v Moss as proffered by the Appellants/ Defendants.  

Although the three of the same  procedural errors, namely the 

service of Writ instead of Notice of a Writ; the fact that the Writ 

was not correctly labeled not for service within the Jurisdiction 

and the improper use of Order 11 rl were similar to Moss v 

Moss, other fundamental errors were committed Unlike Moss v 

Moss, and contrary to the Registrar’s order of 28 days to enter 

an appearance, the Writ of Summons in this instant stated 14 

days.  Additionally, the procedural irregularities in Moss v Moss 

d1d not orbit around potential Limitation constraints.  It was 

ev1dent that the Plaintiff in making her claim played it very 

close to the line. 

… 

25. Should the Respondent/ Plaintiff’s “mere irregularity” 

errors be cured without the requirement of exceptional 

circumstances, the Appellants/ Defendants will be denied a 

limitation defence. … 

26. The Barrel Jurisdiction is still the state of the law in The 

Bahamas. Curing the procedural mistakes of the Plaintiff/ 

Respondent at first instance prejudiced the Appellants/ 

Defendants providing them with fewer days than the judicial 

order that is prescribed for the entering of an appearance and 

defence.  Curing the procedural errors would also deprive the 

appellants/ Defendants of a limitation defence . 

27.  The reliance on Re L and B (Children) was legally unsafe. 

The Procedural irregularities found in Moss v Moss were less 

severe than in this instant. The Registrar gave no exceptional 

circumstances for her change of mind.   

28. For these reasons, the appeal should be allowed. The ruling 

given on 16th April, 2020 shall stand and the Writ action is 

hereby struck out. The Appellants/Defendants shall have their 

costs, to be taxed if not agreed.” 

7. The Appellant herein sought and obtained leave from the Supreme Court to lodge an appeal 

against the decision of Justice Bowe-Darville to this Court on the 12th November 2021. The 

Appellant then filed an application to this Court on the 21st December 2021 seeking an 

extension of time within which to lodge her appeal. The application was heard and was not 
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opposed and was granted on the17th February 2022. The Court however drew to the attention 

of Counsel for the Appellant that on the appeal coming on for hearing she would be required 

to address the Court on the issue of Section 21 of the Court of Appeal Act. 

8. The hearing of the application for Security for costs was set for hearing before me on the 29th 

March 2022. However on the 28th March 2022 the Appellant filed two applications which are 

relevant to the current application. The first is an application seeking leave to amend the 

grounds of Appeal lodged previously. The second is an application pursuant to section 21(1) 

of the Court of Appeal Act and rule 29(1) of the Court of Appeal Rules FOR AN ORDER for 

the issue of a certificate that the points of law involved in the instant appeal are of general 

importance. 

THE LEGAL FRAME WORK. 

9. Order 29 (1) (a) and (b) is in the following terms:- 

“29. (1) In any cause or matter pending before the court, a single 

judge of the court may, upon application, make an order -  

 (a) fixing security for costs, whether or not upon 

application to review a decision of the Registrar made 

under paragraph 13(1) (b) (ii); 

 (b) for the issue of a certificate that any point of law 

involved in an appeal is one of general public 

importance;” 

10. The Respondents rely on the fact that the Appellant is not ordinarily resident within the 

Bahamas and that there is no evidence that she has any assets within this jurisdiction. They 

contend that Pursuant to Order 23 Rule (1)(1a) of the Rules of the Supreme Court where, on 

the application of a Defendant to an action or other proceedings in the Supreme Court, it 

appears to the Court that the Plaintiff is ordinarily resident out of the jurisdiction, security for 

costs may be ordered. 

11. Counsel for the Appellant as well as Counsel for the Respondents made reference to the case 

of Sir Lindsay Parkinson & Co. Ltd. V Triplan Ltd. [1973] Q.B. 609 where the Court listed 

the general factors which the Court ought to consider in applications for security for costs as 

follows: 

“a. Whether the Plaintiff’s case is bona fide and not a sham?  

b. Whether the plaintiff has a reasonably good prospect of 

success on his part of the claim? 

c. Whether there has been an admission, formal or informal, in 

the course of the proceedings, of some part of the Plaintiff’s  

claim? 
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d. Whether there has been a payment into court, or its 

equivalent in arbitration proceedings, of some part of the 

plaintiff’s claim? 

e. Whether there are any grounds for thinking that the 

defendants are using the application to prevent the plaintiff’s 

case from coming before the adjudicating tribunal? 

f. Whether an order for security might enable a defendant to, 

defeat a claim on the ground of the plaintiff’s impecuniosity 

which the defendant himself has caused? 

g. Whether the defendant applicant for security has been guilty 

of delay in making the application?” 

12. However it should be noted that this court is not confined by the principles which govern the 

award of security for costs in the Supreme Court. Order 24 rule 5 of the Court of Appeal rules 

provide that: 

“(5) The court may make such order as to the whole or any part 

of the costs of an appeal as may be just, and may, in special 

circumstances, order that such security shall be given for the 

costs of an appeal as may be just.” 

13. In my view Order 24 r5 gives this Court wide discretion in determining whether security for 

costs should be granted. However, this is subject to the accepted principle that like all 

discretions it must be exercised judicially. In the case of Frances Farmer and others  v 

Security & General Insurance Company Limited (The Court appointed representative 

of the estate of the late GEMASON SMITH, deceased) SCCivApp & C AIS No. 93 of 2011 

John JA, sitting as a single judge in delivering his ruling on security for costs observed as 

follows:- 

“2. Rule 29(1)(a) Provides that a single judge of  the Court of 

Appeal may, upon application, make an 11 order ... "...fixing 

security for costs, whether or not  application to review a 

decision of the Registrar made under paragraph 13(1)(b)(ii)..." 

3. The Court's Jurisdiction  

Ms. Rolle for the appellant submitted in limine that the court 

lacked jurisdiction as the appellants are ordinarily resident in 

The Bahamas. Put another way, she submitted that to found 

jurisdiction, the appellants must be resident outside the 

jurisdiction. In support of her submission she relied on the case 

of  Thune and another v London Properties Ltd. and others 23 

(1990) 1 AER 972. 
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4. Ms. Lockhart-Charles for the respondents submitted that the 

Court of Appeal is not bound by the provisions of Order 23. The 

Court of Appeal, she submitted, has an unfettered discretion 

when dealing with an application for security of costs. She relied 

on Foecke v University of Bristol and others, an appeal to the 

English Court of Appeal from a decision of the Queen’s  Bench 

Division, July 30th, 1996 (unreported). 

5. I am satisfied that the residence of the appellants in The 

Bahamas is not a bar to the court’s jurisdiction.  Accordingly, I 

go on to consider whether in the circumstances of this case an 

order should be made. 

6. The power is discretionary, and if I may borrow a passage 

from the judgment of Lord Justice Saville in Foecke v University 

of Bristol and others:  

"It seems to me to be self-evident that in 

exercising its discretion whether or not to order 

security the Court must seek to do  justice, which 

in turn entails that the   court must pay due regard 

to the position of all the parties concerned, not 

merely that of the appellant. In this country it is 

regarded as only just that in the absence of special 

factors an unsuccessful appellant should pay the 

reasonable costs incurred by the respondents in 

successfully resisting the appeal. In the present 

case therefore, while the appellant can assert that 

it would be an injustice if he is prevented from 

pursuing his appeal, the respondents can assert in 

turn that it would be unjust to require them to 

shoulder all their costs of an unsuccessful appeal. 

Thus in circumstances like those of the present 

case the court must seek to strike as just a balance 

as possible between these  two apparently 

irreconcilable positions." 

7. The respondents have placed strong reliance on the impecuniosity of 

the appellants. I agree that the  financial position of the appellants is a 

matter to be taken into consideration and is not a decisive or conclusive 

factor.  However, in the instant case an affidavit was  sworn to by 

Frances Farmer on behalf of herself and the  other appellants. At 

paragraph 23 - 25 of the affidavit she deposes as follows: 
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"23. I nor any of the Appellants presently own 

real property within The Bahamas. We  presently 

reside in rental accommodations. I presently 

work part time. The Third Appellant is employed 

full time. 

24. I confirm that I am presently experiencing 

extreme financial hardship. The extreme 

financial hardship commenced after I sustained 

the injuries in the  accident. I received multiple 

injuries which seriously impaired my ability to 

work and significantly reduced my income. 

25. My present financial circumstances are 

predominantly the result of the collision with the 

Respondent's insured which collision we allege 

was caused by his negligence." 

 That, in my view is a virtual admission to impecuniosity. 

8. Another matter for consideration is that the appellant 

must show a real prospect of success. Here  the Court 

must do its best to evaluate the prospects of success. Each 

case must be viewed in light of its own particular facts. 

The greater the prospects of success, the stronger the 

leaning will be in favour of the appellants; the weaker the 

prospects of success, the stronger will be the case for 

security for costs. 

9. In the instant case the appellants sought and obtained 

an ex-parte order that the respondents be  appointed to 

represent the estate of the late 1 Gemason Smith who 

died in an accident, the subject matter of this action. It 

should be pointed out that the appellants had failed to 

serve the writ within the  twelve-month period stipulated 

by the R.S.C. That order was subsequently set aside by 

the Hon. Chief Justice upon an inter-partes hearing. 

10. What then are the appellants' chances of success in 

having the order of the Chief Justice set aside? I think 

that it is a very narrow issue, and on the facts  as set out 

in the affidavits, there is a very high probability that the 

respondents will succeed. 

11. In all the circumstances there are compelling reasons 

why I should exercise the court's discretion and I 
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therefore make an order for security for costs in favour 

of the respondents in the sum of $35,000, such sum to be 

deposited with 42 days from today.” 

14. Rule 24(5) of the Court of Appeal Rules and the power of this Court to grant Security for Costs 

was again considered in the recent case of Allan Crawford v Christopher Stubbs SCCivApp. 

No. 59 of 2020 dated 24th February 2022. In that case Sir Michael Barnett P observed that:- 

“8. Rule 24(5) of the Court of Appeal Rules provides: 

“24. (5) The court may make such order as to the 

whole or any part of the costs of an appeal as may 

be just, and may, in special circumstances, order 

that such security shall be given for the costs of an 

appeal as may be just.” 

9. This Rule gives the Court a discretionary power to make an 

order requiring an appellant to provide security for the 

respondent’s costs of an appeal. 

10. Like all discretionary powers it is not restricted but must be 

exercised judicially and consistent with the manner in which it 

has been exercised by the courts on previous occasions. The Rule 

does not give the respondent a right to be granted security for 

costs but gives the Court the power to do so in “special 

circumstances”. 

15. In discussing what constitutes special circumstances the learned President opined that:- 

“11. Although “special circumstances” is not a closed category, 

decisions of the court have given guidance as to what does and 

does not fall in the category of special circumstances. 

12. For example, the impecuniosity of an appellant is generally 

regarded as a special circumstance that warrants the making of 

an order for security for costs. 

13. In Kloeckner & Co AG v Gatoil Overseas Inc [1990] Lexis 

Citation 1329, Bingham LJ (at p 4 of the transcript) approved 

the following statement as a true representation of the existing 

practice: 

“... It is the settled practice of the Court of Appeal 

to award security for costs where an appellant 

would be unable by reason of impecuniosity to 

pay the costs of the appeal, and to award security 

for costs where the appellant is not resident within 

this jurisdiction and has either no assets here or 
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insufficient assets to meet the costs if the appeal is 

unsuccessful, unless, in either case, there are 

reasons why, as a matter of discretion, security 

ought not to be  awarded. [My emphasis] 

16. In the present matter, the Appellant has not disputed the assertion that she has no assets within 

the jurisdiction and in her writ of summons she acknowledges that she in not ordinarily resident 

within the Bahamas. Although the Appellant in her Writ of Summons makes a claim for loss 

of earning capacity she does not assert that she is impecunious. 

17. The primary issue raised between the parties on this application is the strength of the case. Ms. 

Galanos contended that that the Appellant’s prospects of success are not only reasonable, they 

are indeed highly likely. Further she argued that as Counsel for the Respondents did not object 

to the application for an extension of time they must have been satisfied that the Appellant’s 

prospects of success were reasonable, at the very least. Counsel concludes that given that, they 

are now asserting that the Appellant’s appeal is bound to fail in their application for security 

for costs notwithstanding their concession that the appeal has good prospects of success, 

indicates that the Respondent’s subsequent application for security for costs could only be to 

oppress the Appellant, who is an individual with limited means, whereas the Respondents are 

giant companies with substantial resources. 

18. Mr. Gardiner in his written submissions deals with the issue of prospects of success as follows: 

“14. A review of the Judgment of Her Ladyship, the Honourable 

Justice Ruth-Bowe Darville dated 29th October 2021 [Tab 7] and 

the Notice of Appeal lodged by the Appellant reveals that the 

Notice of Appeal has a very low probability of success which 

weighs heavily in favour of ordering security for costs. The 

Respondents have been successful in its argume nts before 

Registrar Camille Darville -Gomez (as she then was, albeit the 

Court subsequently changed its original Ruling) and Her 

Ladyship, the Honourable Justice Ruth-Bowe Darville. 

15. Importantly, the Appellant has not satisfied s.21 of the Court 

of Appeal Act [Tab 8] and this is not a matter that the Court of 

Appeal can even hear under the legislation. The provision states: 

“21. (1) Any person aggrieved by any judgment, 

order or sentence given or made by the Supreme 

Court in its appellate or revisional jurisdiction, 

whether such judgment, order or sentence has been 

given or made upon appeal or revision from a 

magistrate or any other court, board, committee or 

authority exercising judicial powers, and whether 

or not the proceedings are civil or criminal in 

nature may, subject to the provisions of the 3 of 
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1967, s. 3. Constitution and of this Act, appeal to 

the court on any ground of appeal which involves a 

point of law alone but not upon any question of fact, 

nor of mixed fact and law nor against severity of 

sentence: 

Provided that no such appeal shall be heard by the 

court unless a Justice of the Supreme Court or of 

the court shall certify that the point of law is one of 

general public importance.” 

16. In considering the Appellant’s Notice of Appeal, it is clear 

that it raises mixed issues of fact and law as asserted by the 

Appellant. Thus, such appeal is bound to fail as it appeals an 

appeal of a Registrar’s decision and raises issues of mixed fact 

and law. The law and grounds of appeal weigh heavily in favour 

of ordering security for costs. The Ruling of Her Ladyship [Tab 

7], was legally sound and there is no basis for the Court of 

Appeal to interfere with the same.” 

19. It is beyond dispute that the Appellant has not obtained a certificate as is contemplated by 

Section 21 of the Court of Appeal Act. It is also apparent that by virtue of the application filed 

on behalf of the Appellant pursuant to section 21(1) of the Court of Appeal Act and rule 29(1) 

of the Court of Appeal Rules seeking an order for the issue of a certificate that the points of 

law involved in the instant appeal are of general importance that she accepts that a certificate 

is necessary. It should be noted that this is a jurisdictional issue and the failure by the 

Respondents to challenge the extension of time application did not and indeed could not waive 

the requirements of Section 21. 

20. In considering the issues raised by the parties relative to the prospects of success the comments 

of Sir Michael Barnett P in the case of Allan Crawford v Christopher Stubbs (supra) is 

instructive. 

“22. In an application for security for costs, the court does not 

delve into the merits of a case. To rely on the weakness of an 

appellant’s case as a special circumstance, where the appellant 

has assets to meet an order for costs, a respondent will have to 

show that the appeal almost amounts to an abuse of process. 

23. The law was summed up recently in Pisante v Logothetis  

[2020] EWHC 3332 (Comm) where Henshaw, J. said: 

“...an application for security for costs should not 

be made the occasion for a detailed examination of 

the merits of the case, and parties should not 

attempt to go into the merits of the case unless it can 
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be clearly demonstrated one way or another that 

there is a high degree of probability of success or 

failure...” 

See also Porzelack KG v Porzelack (UK) Ltd (1987) 1 All E.R. 

1074. 

24. In Wing Hong Construction Ltd v Hui Chi Yung (2017) HKEC 

1173, the High Court of Hong Kong said: 

“12. It is trite law that in an application for security 

for costs, it is not the function of the court to make 

a preliminary run at deciding the ultimate success 

or failure of the claim. The court should not delve 

into the respective merits of parties’ cases unless it 

can clearly be demonstrated one way or the other 

that there is a high probability of success or failure. 

The threshold of demonstrating the probability of 

success is very high...” 

25. Although said in the context of an application for security 

for costs at first instance, the same principle applies to an 

application for security for costs of an appeal. 

26. The editors of the White Book, in their notes on security for 

costs of an appeal, put it this way: 

“Security will be ordered upon proof of the prima 

facie case of abuse or threatened abuse of the 

process of the Court ... or where the proceedings are 

vexatious. The mere fact that the grounds of appeal 

are weak is not sufficient to bring the case within 

this category”. 

See The Supreme Court Practice (1999 ed) Note 59/10/36” 

21. In reviewing the submissions relative to the strength of the case I remind myself that what is 

at issue is the substance of the appeal and not the action which is before the Supreme Court. 

The evidence in my view does not disclose that the Respondents are making this application 

with a view to oppressing the Appellant. The appeal requires this court to consider the exercise 

of a discretion by the Learned Judge in coming to her conclusion of the appeal which she heard. 

This court is always careful in interfering with the exercise of such discretions. It is thus 

difficult to prejudge the determination of the appeal. 

22. The Appellant also faces the difficulty of overcoming her failure to seek the relevant certificate 

under Section 21 of the Court of Appeal Act in the Court below. See Hilda Pratt v Thomas 

E. Kelly SCCivApp. No. 39 of 2020. The determination of that issue will determine whether 
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the merits of the appeal can be considered by the Court. However, if that hurdle is crossed it 

cannot be said that the Appeal is so devoid of merit that it threatens to be an abuse of the 

process of the Court and as noted earlier the mere fact that the grounds of appeal are weak is 

not sufficient to bring the case within the category of being vexatious or abusive. 

23. The fact remains however, that the evidence discloses that the Appellant is not ordinarily 

resident in the Bahamas and there is no evidence that she has any assets within the Bahamas. 

The Respondents thus in my view have a legitimate concern as to their ability to collect any 

costs awarded in their favour if they succeed in defending the appeal. That in my view is a real 

risk and nothing that the Appellant has proffered indicates otherwise. In all the circumstances 

of this case there are compelling reasons why I should exercise the court's discretion and I 

therefore make an order for security for costs in favour of the Respondents. 

THE AMOUNT OF THE COSTS AWARDED. 

24. The Respondents seek the sum of sixty thousand dollars ($60,000.00) as security for their costs 

and have exhibited a draft bill of costs to the affidavit of McFalloughn Bowleg Jr. filed on the 

7th March 2022. I understand that primarily the draft bill represents projections of what is 

anticipated. However, that does not negate the necessity of reasonableness.  After having 

reviewed the draft bill I am satisfied that there are duplications and items which I consider 

exorbitant. In my view the sum of twenty five thousand dollars ($25,000.00) represents a more 

reasonable estimation of the costs of the Appeal and I therefore make an order for security for 

costs in favour of the Respondents in the sum of twenty five thousand dollars ($25,000.00).  

25. I order that the said sum be lodged within thirty days from the date hereof failing which the 

appeal is to be stayed. 

26. Cost is the Respondents, to be taxed if not agreed. 

 

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 

 


