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Criminal Appeal - Appeal against conviction – Possession of firearm - Possession of 

ammunition – Section 106 & 108 Criminal Procedure Code - Whether the magistrate 

complied with the Criminal Procedure Code  
 

On 28 August 2017, police were in the area of Key West Street when they heard shots and 

responded. Upon seeing a person running an officer gave chase on foot as another officer drove 

the patrol car. The appellant was arrested for possession of an unlicensed firearm and ammunition. 

During the trial the evidence was presented that the appellant was seen throwing the firearm before 

he was captured. The appellant was convicted. He has appealed the conviction on the grounds inter 

alia, that the “Magistrate did not comply with the provisions of section 108 of the Criminal 

Prosecution Code” and that the “learned judge conviction is wrong in law because of 

reasonable doubt of the offense of Possession”.  

Held: appeal dismissed; the conviction and sentence imposed by the magistrate are confirmed. 

The magistrate correctly states in his judgment that this case involved a dispute as to whether the 

appellant was in possession of the firearm. It was for the magistrate to decide what evidence he 

believed. The magistrate, being the tribunal of law and fact accepted the prosecution’s evidence. 

The evidence against the appellant was compelling, as the officer’s evidence was such as to place 
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the gun in the hands of the appellant. Given that the judge stated that he preferred the prosecution’s 

evidence there was reason to convict. 

Coderro White and Regina MCCrApp No 137 of 2017 mentioned 

Jean Pierre Dieudonne and Commissioner of Police MCCrApp No 105 of 2013 applied 

Jessica Trembley and The Commissioner of Police SCCrApp No. 109 of 2011 distinguished 
Edward Barrett and The Commissioner of Police MCCrApp. No. 19 of 2018 followed 

______________________________________________________________________________ 

 

J U D G M E N T 
______________________________________________________________________________ 

 

Judgment delivered by The Honourable Sir Michael Barnett, P: 

1. This is an appeal against the decision of magistrate Derrence Rolle Davis convicting the 

appellant of Possession of an Unlicensed Firearm, contrary to section 5 (b) of the Firearms 

Act, Chapter 213 and of Possession of Ammunition, contrary to section 9(2)(a) of the Firearms 

Act, Chapter 213. He was sentenced to three (3) years on each count, to run concurrently. 

2. It was alleged that on Monday, the 28 August, 2017, the Appellant was found in possession of 

a black Glock Austria .40 Pistol and six (6) live .40 rounds of ammunition, not being the holder 

of a special license in the prescribed form from the licencing authority or a certificate in force 

at the time.  

3. The prosecution’s case was that officers in the area heard shots and went in the direction where 

they found and chased the appellant. One of the officers giving chase saw the appellant throw 

a firearm which was recovered.  

4. The appellant’s case was that he was riding his bike in the area when he was fired upon by a 

men in a vehicle. He crashed and ran to avoid being shot and it was at this time that police 

came on the scene instructing him to get down and he complied. The appellant denied that he 

was in possession of the firearm.  

5. The appellant has appealed on the following grounds:  

“That in the course of the trial some specific material 

irregularity occurred that substantially affected the merits of 

the case and in consequence adversely impacted the fairness of 

the trial; namely, but not limited to the following:-  

1. The Magistrate did not comply with the provisions of 

section 108 of the Criminal Prosecution Code (CPC), 

Chapter 91, that requires that every judgment in a 

summary trial to be written in English and to contain the 

point or points for determination, the decision thereon 
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and the reason for the decision and to be dated and 

signed by the magistrate in open court pronouncing it  

a. The learned judge erred in law on possession  

b. The learned judge decision is not consistent with the 

evidence therefore the conviction could not support the 

evidence: 

c. The learned judge conviction is wrong in law because 

of reasonable doubt of the offense of Possession.  

d. The learned judged (sic) was wrong in fact that there 

was NO Independent witness  who supported the 

evidence that the Applicant was found in possession of 

Firearm and Ammunition;  

e. The learned judge gave inadequate directions on 

points of law:    

f. The learned judge erred in law that the substance of 

such Judgement (sic) was not explained in open Court 

pursuant to Section 106 of the CPC only the conviction 

was pronounced; and the now judgement (sic) is not 

consistent with the evidence relied on in proof of guilt;  

g. The Learned judge erred in that the Record of the 

cross examination by key witnesses namely Major and 

Bain are absent and may suggest the Court formed its 

view on guilt on the absence of such record being 

recorded by the learned Magistrate; The fact that the 

Learned Magistrate relied on the Submission of Counsel 

for the Appellant such assertions could not be reached as 

to “possession” in permitting evidence to be admitted 

that had no relevance to the proceeding and therefor was 

inadmissible; and  

2. The conviction is unsafe.” 

Possession of Firearm and ammunition 

6. Mr. Rolle, counsel for the appellant has submitted 4 grounds (1a, c, d and e) that deal with 

possession. The thrust of the argument as presented to us was that there was no evidence the 

appellant was “in possession” of the gun and has submitted the case of Jessica Trembley and 

The Commissioner of Police SCCrApp No. 109 of 2011 for the Court’s consideration on the 

point of possession.  
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7. In Trembley there were two occupants in a vehicle that was approached by police. One 

occupant ran leaving Trembley and a gun which was found on the seat of the vehicle. Trembley 

was convicted of possession and when she appealed the conviction this court differently 

constituted allowed the appeal stating: 

“15. We do not think that in all the circumstances the magistrate 

was correct on the evidence to have convicted the appellant. 

Under Section 5(2) of the Act the appellant gave evidence to 

prove the contrary, this is to say that she was not in  

possession. The standard of proof required was on a balance of 

probabilities. The magistrate said she found her evidence 

untruthful, unreliable and simply incredible. The shorter 

Oxford English Dictionary defines incredible as follows: hard to 

believe. When one takes into consideration her explanation it is 

difficult to see how her testimony became incredible.  

16. By analogy the mere finding of the firearm on the seat where 

the appellant was sitting, was without more, in our opinion 

insufficient to convict her. The magistrate failed to say why she 

disbelieved the appellant’s consistent and uncontroverted 

evidence about the gun. It is simply not enough to say that she 

did not express surprise or shock as the other co-accused when 

the police found the gun. Different people react differently in 

difficult situations.” 

8. This case is clearly distinguishable as in the extant case the police officer saw the appellant 

with the gun before he tossed it. Officer Major’s evidence was that “at no point did I lose 

sight of the suspect” and that he saw the suspect who was about 20 feet away “threw the 

firearm 1 – 2 feet away from him”.  

9. In his ruling the magistrate says: 

“The court had to decide in this case whether the defendant was 

in possession of a firearm and ammunition prior to his arrest. 

The court heard from a prosecution witness who says that the 

defendant had gun in his hand and dropped it near his feet. 

Constable Major’s evidence was that he saw a man running with 

a gun in the Wilson Tract area, gave chase, caught up to him 

and the defendant says that “they’re trying to kill me.” The 

firearm was recovered with six live round ammunitions. This 

was not a fleeting glance. Major never lost sight of the 

defendant. No one else was in the vicinity at the time and it was 

daylight.” 
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10.  In the case of Jean Pierre Dieudonne  and Commissioner of Police MCCrApp No 105 of 

2013 the Court considered the law relative to possession. The appellant Jean Pierre was 

standing in line at the Lynden Pindling International Airport awaiting processing for entry into 

the Bahamas. He was seen by a police and defense force officer carrying a black computer bag. 

The officers observed the appellant move from the front of line to a planter at the rear of line 

where he dropped the bag and returned to the front of the line. The bag was retrieved by the 

officers after the appellant left the immigration area and went into another area of the airport.  

The bag was found to contain cocaine. Jean Pierre was arrested charged and convicted of 

possession of dangerous drugs with intent to supply. He appealed his conviction stating that he 

was not “in possession” of the bag. The court said: 

“21. With respect to the appellant’s complaint that there was no 

evidence that he was in possession of the drugs, within the 

meaning of the Dangerous Drugs Act, we again adopt the 

statement at paragraph 24 of the judgment of the then President 

of this Court in kampry Kemo v The Commissioner of Police 

police sic(MCCr. App. No 37 of 2005), as to the  elements of 

possession. She said: 

“For my part, I think the word “possession” as 

used in sections 5 and 9 of the Act means actual or 

constructive possession with knowledge of what 

the thing possessed is. It is not concerned with any 

particular act but rather a state of affairs, for a 

person may be in legal possession of property in 

several different countries or places 

simultaneously although actually and physically 

resident in another while the property or 

properties are in actual control of another or 

others.” 

22.  In our view, it is settled that to be in possession of a thing 

does not require one to be in actual physical possession of that 

thing. Indeed, one is in possession if the drug is in the actual 

physical custody of the appellant, or is subject to his control, 

provided he knows that the drug exists (See R v Lambert [2001] 

3 All ER 577 at 598). 

23. Whether one can be said to be in possession depends on all 

of the circumstances. In the present case, the evidence of the 

prosecution, if believed, clearly shows that the appellant was in 
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actual physical custody and control of the drugs in the bag when 

he dropped and left it by the planter and moved away.”   

[see also Coderro White and Regina MCCrApp No 137 of 2017] 

11.  In Jean the possession was concerned with dangerous drugs and in the extant case, a firearm 

and ammunition, however the meaning of possession is the same in both cases. Jean purported 

to discard a bag containing drugs to avoid being caught by the authorities just as the appellant 

threw the firearm in an attempt to avoid arrest. Despite either action they both remained in 

possession of the items they wished to distance themselves from. 

12.  This ground is without merit. 

The Magistrate and the CPC 

13.  Counsel for the appellant made the submissions before us that the case should be sent back for 

a retrial by another magistrate because he submits that the magistrate did not comply with 

sections 106 and 108 of the CPC.   

14.  Section 106 reads: 

106. (1)Except in a case in which the personal attendance of the 

accused person has been dispensed with under the provisions of 

section 66 of this Code or by leave of the court, the judgment of 

any court in the exercise of its original jurisdiction in any 

criminal trial shall be pronounced, or the substance of such 

judgment explained, in open court either immediately after the 

termination of the trial or at some subsequent time of which 

notice shall be given to the parties and their legal 

representatives, if any:  

Provided that the whole judgment shall be read out by the 

presiding judge or magistrate if he is requested so to do either 

by the prosecution or the defence .  

(2) In any case in which judgment is required by subsection (1) 

of this section to be read, or the substance thereof explained, in 

open court, the accused person shall be required to be present 

to hear the same. [Emphasis added] 

And section 108 states: 

108. (1) Every judgment in a summary trial, except as otherwise 

expressly provided by this Code or any other law, shall be 

written by the magistrate in English and shall contain the point 
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or points for determination, the decision thereon and the 

reasons for the decision, and shall be dated and signed by such 

magistrate in open court at the time of pronouncing it”. 

15.  The issue of non-compliance with section 108 of the CPC has been considered in the case of 

Edward Barrett and The Commissioner of Police MCCrApp. No. 19 of 2018. In that case 

this Court (differently constituted) said: 

“18.  … the result of non-compliance with s. 108 depends on the 

nature of breach and can be cured where there is no miscarriage 

of justice.  In Fowler v AG [2015] 2 BHS J. No. 48 Allen P said: 

“As regards the complaint that the magistrate's ruling 

did not comply  with  section  108  of  the  Criminal  

Procedure  Code,  we find  there  was  a  technical  non-

compliance  in  that  the  ruling was   not   dated   nor   

was   there   any   evidence   that   it   was pronounced in 

open court as  required by that provision. In as much, 

however, as there is cogent evidence, as we indicated, of 

the commission of the offence by the appellant and we 

find no miscarriage of justice in convicting him, we 

apply the proviso under section 13 of the Court of 

Appeal Act, dismiss the appeal and affirm the 

convictions and sentences.” 

19. We  say  that  the  failure  of  the  magistrate  to  have  a  

written  decision  signed  at  the  time  of delivery, although 

undesirable, is a technical non-compliance. However, as the 

decision was rendered in open court, and there is no complaint 

that the failure resulted in a miscarriage of justice, the  proviso  

to  the  s.13  of  the  Court  of  Appeal  Act  can  be  applied  in  

these circumstances with the result that this ground fails.” 

 

16.  This case can also be cured as there was no miscarriage of justice. The decision was given 

orally in open court. This ground is fails. 

The learned judge decision is not consistent with the evidence therefore the conviction could 

not support the evidence. The conviction is not safe. 

17.  Grounds 1b and 2 can be dealt with together. Counsel for the appellant made submissions be 

us that the evidence of the officers were not consistent in that officer Major’s evidence was 

that he saw the appellant running and threw a gun and officer Bethel said she did not see the 

appellant with a gun. Indeed the evidence was that Bethel was driving the patrol car and had 

arrived later on the scene than officer Major. There is no inconsistency in the evidence. Officer 
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Bethel drove the car around while officer Major gave chase. By the time she arrived the 

appellant had already thrown the firearm as per officer Major’s evidence. Major says “officer 

Bethel was just pulling up in the patrol car”. There is no merit in the grounds. 

The learned judge gave inadequate directions on points of law:”  

18.  The magistrate correctly states in his judgment that this case involved a dispute as to whether 

the appellant was in possession of the firearm. It was for the magistrate to decide what evidence 

he believed. The magistrate, being the tribunal of law and fact accepted the prosecution’s 

evidence. There is no merit in this ground. 

19.  In my view the evidence against the appellant was compelling, as the officer’s evidence was 

such as to place the gun in the hands of the appellant. Given that the judge stated that he 

preferred the prosecution’s evidence there was reason to convict. Having any other verdict 

would have been perverse. 

20.  I would dismiss the appeal and affirm the sentence. 

 

 

__________________________________________                                                

The Honourable Sir Michael Barnett, P  

 
21.  I agree. 

 

 

__________________________________________                                                

The Honourable Mr. Justice Isaacs, JA 
 

22.  I agree also. 

 

 

__________________________________________                                                

The Honourable Mr. Justice Jones, JA  
  
 

 


