
COMMONWEALTH OF THE BAHAMAS 
IN THE COURT OF APPEAL 

SCCrApp. No. 15 of 2017 
 

B E T W E E N 

DANIEL COAKLEY 
Applicant 
 

AND 

REGINA 
Respondent 
 

 
BEFORE:  The Honourable Sir Michael Barnett, P 

The Honourable Mr. Justice Evans, JA 
The Honourable Madam Justice Bethell, JA 

 
APPEARANCES: Ms. Christina Galanos, Counsel for the Applicant 
 
   Mr. Patrick Sweeting, Counsel for the Respondent 
 
DATES:  14 December 2020; 9 February 2021; 29 April 2021; 2 June 2021; 11  
   November 2021 
 
   ************************************** 
 
Criminal appeal – Application to reopen a concluded appeal – Jurisdiction of the court to reopen a 
concluded appeal – Exceptional circumstances – Residual jurisdiction - Real injustice - Material 
irregularity in the course of the trial – Safety of the verdict - Interests of justice – Finality  

The applicant and three others (Saunders, Dumcombe and Johnson) were tried together for the 
murder, kidnapping, conspiracy to commit armed robbery and attempted armed robbery of Shane 
Gardiner and Tishka Braynen. The applicant was convicted on all counts, with the exception of 
the murders and appealed his convictions. By majority, his appeal was dismissed in April 2018. 
The dissenting judge had a lurking doubt about the safety of the applicant’s conviction. Following 
the dismissal of the applicant’s appeal, the appeals of Saunders, Duncombe and Johnson were 
heard and allowed on the basis of a material irregularity which was not raised in the applicant’s 
appeal. Saunders, Duncombe and Johnson were ordered to be retried.  
 
The applicant argues that the material irregularity which resulted in the appeals of his co-accused 
being allowed affected the entire trial and the safety of the verdicts of all of the accused men and 
he should, therefore, be afforded the benefit of a retrial like Saunders, Dumcombe and Johnson. 
The respondent submits that this Court is functus officio and has no jurisdiction to reopen this 
appeal.  



 2 

Held: application to reopen the appeal allowed. Convictions and sentences quashed. The applicant 
is to be retried at the same time as his co-accused Saunders, Duncombe and Johnson.  
 
per Barnett, P: In exceptional circumstances there exists a jurisdiction of a court to reopen a 
concluded appeal. The present application involves exceptional circumstances as the material 
irregularity which the Court found in the Saunders, Duncombe and Johnson appeals affected the 
entire trial and therefore the safety of all the verdicts. The interests of justice require that the 
applicant should undergo a retrial as will his co-accused.  
 
Edney L. Burrows Jr v R; Thaddeus Williams Jr. v R SCCrApp. Nos 12 and 13 of 2021 considered  
Omar Archer v Commissioner of Police MCCrApp. No. 140 of 2017 mentioned  
R v Gohil; R v Preko [2018] EWCA Crim 140 applied  
R v Henry [2018] 5 LRC 546 applied 
 
per Evans, JA: This is not a case where the leave to reopen a concluded appeal is sought in circumstances 
where the outcome of the rehearing would be in doubt. The injustice which the applicant seeks 
leave to assert has already been confirmed by this Court in the appeals of his co-accused. The 
material irregularity which the Court found occurred in the trial of Dumcombe, Saunders and 
Johnson affected the entire trial and the safety of all the verdicts. This is an exceptional case and 
the interests of justice require that the applicant is retried along with his co-accused.  
 
As the law makes no provision for this Court to grant leave to the Privy Council to remedy the 
wrong which occurred in this case, the only assistance which this Court can provide is to reopen 
the appeal.  
 
Eric Stubbs v Regina SCCrApp. No. 35 of 2021 considered  
 
per Bethell, JA: The Court of Appeal has a residual jurisdiction to reopen an appeal which has 
already been determined to avoid real injustice in exceptional circumstances. The present case 
involves a rare and exceptional circumstance in which the Court’s residual jurisdiction should be 
exercised.  
 
Eric Stubbs v R SCCrApp. No. 35 of 2021 considered  
Omar Archer v COP MCCrApp. No 140 of 2017 applied 
Re Barrell Enterprises and others [1972] 3 All ER 631 considered  
Regina v Yasain [2015] EWCA Crim 1277 considered 
Taylor and another v Lawrence and another [2002] 2 All ER 353 considered 
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J U D G M E N T  
 

 
Judgment delivered by the Honourable Sir Michael Barnett, P: 
 
1. This is an application to reopen a concluded appeal. The application occurs in the most unusual 

of circumstances. 
 

2. The applicant, Daniel Coakley, along with three other persons, namely Zintworn Duncombe, 
James Johnson and Cordero Saunders, were charged with the murder of Shane Gardiner and 
Tishka Braynen. There were a number of other charges including kidnapping, conspiracy to 
commit armed robbery and attempted armed robbery. They were tried together. After a trial 
before Charles, J. Coakley was convicted of kidnapping, conspiracy to commit armed robbery 
and attempted armed robbery. 
 

3. Coakley appealed his convictions. He had five grounds of appeal. None of the grounds of his 
appeal concerned any issue regarding the conduct of the jury or any incident involving the jury. 
His appeal was heard and on 25 April 2018, by a majority, his appeal was dismissed. One 
member of the panel had a lurking doubt about the safety of his conviction. 
 

4. Subsequent to the determination of Coakley’s appeal, the appeals of two of his co-accused, 
Zintworn Duncombe and Cordero Saunders, were heard, later the appeal of James Johnson was 
also heard. In each of these later appeals one of the grounds of their appeal was based on the 
failure of the trial Judge to make a proper inquiry of the jury after the altercation between the 
forewoman and the alternate juror. After the hearing of the Duncombe and Saunders appeals 
the Court, on 13 July 2020, allowed the appeal and quashed their convictions and sentences. 
The Court held that: 
 

“34. …the investigation by the judge into the altercation 
that occurred between the forewoman and the alternate 
juror constituted a material irregularity in the course of 
the trial”.  

 
The Court subsequently ordered a retrial of the charges against Duncombe and Saunders. 
 

5. On 16 July 2020 the Court allowed Johnson’s appeal, quashing his convictions and setting aside 
his sentences for the same reasons as outlined in the Duncombe and Saunders appeals. It ordered 
a retrial.  
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6. It is against that background that Coakley makes this application to reopen the appeal. In a 

nutshell he argues that the material irregularity found by the Court in the appeals by Duncombe, 
Saunders and Johnson affected the entire trial and the safety of the verdicts against all of the 
accused persons. If the convictions of Coakley’s co-accused were quashed because of that 
material irregularity, then the conviction of Coakley should not be allowed to stand either and 
this is particularly so when one judge had doubts about the safety of the verdict in any event. 
The interests of justice, he argues, requires that his conviction be quashed as well and that he 
also has the benefit of a retrial, like his co-accused Duncombe, Saunders and Johnson. 
 

7. The Crown argues that whilst it may be unfair that Saunders, Duncombe and Johnson have the 
benefit of a retrial and Coakley does not, this Court is functus officio and has no ability to 
reopen this concluded appeal. 
 

8. The jurisdiction of a court to reopen a concluded appeal in a criminal matter has been the subject 
of consideration by this Court in a number of recent decisions: see Omar Archer v 
Commissioner of Police MCCrApp. No. 140 of 2017. Though it should only be exercised in 
exceptional circumstances, it is not disputed that the jurisdiction exists. I refer to two cases 
which were referred to in the Omar Archer decision. 
 

9. In R v Gohil; R v Preko [2018] EWCA Crim 140 the facts of the case as extracted from the 
head note are that: 

“The defendants in two separate cases were convicted of, 
or pleaded guilty to, offences of fraud and money 
laundering. In the first case the Court of Appeal 
dismissed the defendant’s renewed application for leave 
to appeal against conviction. In the second case the Court 
of Appeal dismissed the defendant’s appeal against 
conviction. Both defendants later applied to reopen the 
final determinations of the Court of Appeal on the 
grounds that the Court of Appeal had been misled by the 
Crown’s failure to disclose relevant material.” 
 

10. The English Court of Appeal said: 

“110. On the footing upon which R v Yasain was decided, 
namely that there is no difference between the 
jurisdiction of the Civil Division and that of the CACD to 
reopen previous final determinations, it can safely be said 
that of the CACD will not reopen a final determination of 
any appeal unless: 
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(i) It is necessary to do so in order to avoid real 
injustice;  

(ii) The circumstances are exceptional and make it 
appropriate to reopen the appeal; and  

(iii) There is no alternative effective remedy.” 

 

11. In the case of R v Henry [2018] 5 LRC 546 Henry was convicted and sentenced for the 
offence of causing dangerous harm. He appealed to the Court of Appeal which, by oral 
judgment eight days following the hearing of the appeal, dismissed Henry’s appeal and 
confirmed his conviction and sentence. At that time the court indicated that its reasons would 
follow. When the court’s written judgment was produced the court allowed the appeal and 
quashed Henry’s conviction and sentence with no reference to the earlier oral judgment which 
dismissed the appeal. The DPP sought to appeal the written judgment on the basis that the 
court became functus officio from the date of the oral judgment. 
 

12. The DPP’s appeal to the Caribbean Court of Justice (CCJ) was allowed on the basis of errors 
by the Court of Appeal but in the course of delivering its judgment the CCJ accepted that: 

“[17] …It is thus settled law that a court has an inherent 
power to even reopen a criminal appeal to ensure that 
justice is done...” 

13. Of course, there can be no fixed circumstances where this jurisdiction can be exercised, save 
that it must be only in exceptional circumstances. This is particularly so in criminal cases where 
finality plays an important role. This point was made in Edney L. Burrows Jr v R; Thaddeus 
Williams Jr. v R SCCrApp. Nos 12 and 13 of 2021 where the Court said: 

 
“22. The jurisprudence does make it clear that in 
criminal matters, and the compelling need for finality, 
the exercise of this jurisdiction must be restricted to 
exceptional circumstances.” 

 
14. In this case as there will be a retrial in any event, the issue of finality is less important.  

 
15. In my judgment this is an exceptional circumstance that warrants the reopening of the appeal 

and the quashing of the convictions and sentences. The material irregularity which the Court 
found in the appeal of Duncombe, Saunders and Johnson affected the entire trial and the safety 
of all the verdicts. It is not in the interests of justice that a retrial takes place for Duncombe, 
Saunders and Johnson but not for Coakley. 
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16. I would allow the application to reopen the appeal and quash the convictions and sentences 
and order that Mr. Coakley be retried at the same time as Messrs. Duncombe, Saunders and 
Johnson. 

 

 

      __________________________________________ 
      The Honourable Sir Michael Barnett, P 

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

17. This is an application by the applicant, Daniel Coakley, to reopen a concluded appeal.  I have 
seen the draft judgment of the learned President and I agree that the appeal should be allowed. 
However, I would like to add some observations of my own. 

 
18. In this regard I gratefully adopt and rely on paragraphs 2 – 13 of the learned President’s 

judgment. As noted therein the appeals of Saunders, Duncombe and Coakley were allowed 
due to a material irregularity which occurred during the course of the trial relative to an 
altercation between jurors.  

 
19. I must confess that I was troubled by the fact that Coakley in his affidavit indicates that his 

attorney on appeal was aware of the incident with the jury but failed to raise the issue. 
However, in my view the fact that his attorney failed to recognize the significance of this 
fundamentally important issue is not something Coakley should be penalized for. It is 
fundamental to an accused person’s Constitutional right to a fair hearing that the jury sitting 
at his trial is compliant in all respects with the law. This is not a right which he should lose by 
virtue of the neglect of his attorney. 
 

20. The irrefutable fact is that all the other appellants were ordered to be retried based on the 
judge’s failure to deal properly with the issues relative to the jury. The trial should not have 
proceeded with the jury which convicted the four men. It would not do justice to leave 
Coakley's conviction in place in these circumstances. This is not a case where the leave is 
sought to reopen an appeal where the outcome of that rehearing would be in doubt. The 
injustice which the applicant seeks leave to assert has already been confirmed by this Court in 
the appeals of his co-accused. 
 

21. In my judgment this is an exceptional circumstance that warrants the reopening of the appeal 
and the quashing of the convictions and sentences. The material irregularity which the Court 
found in the appeals of Duncombe, Saunders and Johnson affected the entire trial and the 
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safety of all the verdicts. It is not in the interests of justice that a retrial takes place for 
Duncombe, Saunders and Johnson but not for Coakley. 
 

22. After the decision in Eric Stubbs v Regina SCCrApp. No. 35 of 2021 it is now clear that our 
law makes no provision for appeals to the Privy Council in criminal matters. In that case 
Barnett, P. with whom the other members agreed stated as follows: 
 

“21. Notwithstanding previous orders of this court 
purporting to grant leave to the Privy Council in criminal 
matters, in my judgment there is presently no law which 
authorizes this court to grant leave to appeal to the Privy 
Council in criminal matters. Persons who wish to appeal 
to the Privy Council in criminal matters must seek and 
obtain leave of the Privy Council to do so.” 

 
23. It is clear therefore that our law at present makes no provision for this Court to assist the 

applicant by granting him leave to go to the Privy Council who could then remedy the wrong 
which occurred at his trial before the Supreme Court. Thus, the only assistance this Court can 
provide to remedy the injustice is to reopen the appeal. 
 

24. For the aforesaid reasons I agree with Barnett, P. that the application to reopen the appeal and 
quash the convictions and sentences and order that Mr. Coakley be retried at the same time as 
Messrs. Duncombe, Johnson and Saunders should be granted. 
 

 

      __________________________________________ 
      The Honourable Mr. Justice Evans, JA 

 
Judgment delivered by the Honourable Madam Justice Bethell, JA: 
 

25. This is an application to reopen an appeal which was heard and determined on its merits.  
Daniel Coakley’s appeal was dismissed on 25 April 2018, by a majority Court, differently 
constituted. Evans, JA, dissenting, felt there was a lurking doubt about the safety of his 
convictions on a certain matter which is not the subject of this application. 
 

26. Daniel Coakley was tried along with Zintworn Duncombe, James Rodriguez Johnson and 
Cordero Saunders on kidnapping (two counts), conspiracy to commit armed robbery, 
attempted armed robbery and murder (two counts). 
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27. The applicant was found guilty by a jury of his peers on both counts of kidnapping, conspiracy 
to commit armed robbery and attempted armed robbery. His three codefendants were found 
guilty on all of the counts. 
 

28. He was represented during the trial and at the hearing of his appeal by the same counsel.  As 
noted above, his appeal was dismissed. 
 

29. The applicant’s codefendants also appealed their convictions and sentences. Their appeals 
were heard after the applicant’s.  Each of their appeals were allowed, their convictions quashed 
and sentences set aside on one ground.  It appeared that there was an altercation between two 
jurors on a bus during a visit to the locus in quo prior to the prosecution closing its case.  That 
was brought to the trial judge’s attention in chambers by defence counsel. The judge spoke 
with both jurors in chambers. It was held that the trial judge should have investigated this 
matter in the presence of the defendants after it was brought to her attention and followed the 
necessary procedure to inquire whether the jury as a whole could render a true verdict in 
accordance with the evidence.  Had this been complied with there would have been no room 
for doubt as to the safety of the verdict. A retrial was ordered for each of the applicant’s 
codefendants. 
 

30. After the close of the prosecution’s case submissions were made by counsel for the applicant 
and his codefendants on the basis that the Crown had not made out a case against any of them. 
What I find noteworthy is that not one of the defence counsel raised their misgivings that the 
fairness of the trial had been impaired. 
 

31. This ground that was not raised nor argued during the applicant’s appeal notwithstanding that 
his counsel was present throughout the trial, the Court’s visit to the locus in quo and the 
developments that followed and was the counsel who represented him on his appeal.  
 

32. Following the outcome of his former codefendants appeals the applicant has approached the 
Court for leave to reopen his appeal on the ground that the dismissal of his appeal represented 
real injustice.  He also seeks that fresh evidence be adduced. 
 

33. I note that in his affidavit filed in support of his application to reopen his appeal the applicant 
deposes in paragraph 7: 

“7. That both Ms. Butler and I were well aware of the 
altercation that took place between the forewoman and 
the alternate juror in the trial below. However, Ms. 
Butler never advised me that this could have given rise to 
a possible ground of appeal and I was never otherwise 
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made aware that this could have given rise to a possible 
ground of appeal.” 

34. The Court heard submissions from the parties and the matter was set down for decision. 
 

35. I have had the opportunity to read the draft decision of my brother Barnett, P. with whom my 
brother Evans, JA agrees.  I also agree that the appeal should be allowed.  

Jurisdiction of this Court to reopen a completed appeal  

36. In exceptional circumstances, the Court of Appeal has a residual jurisdiction to reopen an 
appeal which it has already determined in order to avoid real injustice. 
 

37. In the case of Omar Archer v Commissioner of Police MCCrApp. No 140 of 2017 this 
Court, differently constituted, had to consider whether the Supreme Court had the jurisdiction 
to reinstate an appeal which it struck out for want of prosecution and not heard on its merits. 
The Court ruled that the Supreme Court, exercising its appellate jurisdiction, had all the power 
of a superior court of record. Including “the power, when it is a final appellate court, to 
reopen an appeal.” [Emphasis added] At paragraph 45 Barnett, P., delivering the judgment 
of the Court had this to say: 

 
“45. Like all judicial discretion it must be exercised to 
achieve fairness.  That is the business of the courts.  The 
principle is that unless the court has pronounced a 
judgment upon the merits or by consent, it is to exercise 
its powers so as to achieve a proper adjudication of [the] 
matter before it on the merits of the case.” 

 
38. I would like to reiterate that unlike the matter of Omar Archer, the applicant’s case was heard 

on its merits. 
 

39. It is well established that the Court of Appeal has, like any other court, an implicit power to 
revise any order pronounced before it is recorded as an order of the court in the record of the 
relevant court.  
 

40. In the more recent case of Regina v Yasain [2015] EWCA Crim 1277 the UK Court of Appeal 
reviewed the Court of Appeal’s jurisdiction to reopen an appeal. 
 

41. Lord Thomas at paragraph 22 of the judgment of the court had this to say: 

“22. Thus the general rule is that where an appeal has 
been heard and the resulting decision or order has not 
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only been pronounced but also recorded in the relevant 
records … there is no such jurisdiction.  The order is final 
… The general position is that the court is at this point 
functus officio and will not re-hear an appeal, as it has no 
general jurisdiction to do so…” 

42. At paragraph 23 of his Judgment Lord Thomas went onto consider the power of the court to 
revise an order when it has been recorded: 

“23. There are two exceptions to this general rule to the 
effect that the court does have power to re-hear an appeal 
if (i) on a proper analysis, the previous order is a nullity; 
or (ii) a defect in the procedure may have led to some real 
injustice…”  

43. As Lord Thomas pointed out this jurisdiction has been characterized by Lord Woolf CJ as 
“The residual jurisdiction which we are satisfied is vested in the Court of Appeal to avoid 
real injustice in exceptional circumstances.” 
 

44. In the case of Re Barrell Enterprises and others [1972] 3 All ER 631 the UK Court of 
Appeal was called upon to consider whether an appeal can be reopened prior to the final order 
being drawn up in order to consider the variation of its decision based on fresh evidence.  It 
was held that it was only in very exceptional circumstances that the court would allow an 
appeal to be reinstated on an application by an appellant after oral judgement had been given.  
It further held that discovery of fresh evidence was not a ground for allowing a further hearing 
before the Court of Appeal.  
 

45. In the present application before the Court the parties cannot avail itself on the basis of fresh 
evidence. As stated above, both the applicant and his counsel knew of the altercation between 
the jurors. 
 

46. In Taylor and another v Lawrence and another [2002] 2 All ER 353 the headnote of the 
case reveals that the House of Lords held that it: 

“...had implicit powers to do that which was necessary to 
achieve the dual objectives of an appellate court, namely 
to correct wrong decisions so as to ensure justice between 
the litigants involved, and to ensure public confidence in 
the administration of justice, not only by remedying 
wrong decisions, but also by clarifying and developing the 
law an setting precedents. A court had to have such 
powers in order to enforce its rule of practice, suppress 
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any abuses of its process and defeat any attempted 
thwarting of its processes.  The residual jurisdiction to 
reopen appeals was linked to a discretion which enabled 
the Court of Appeal to confine its use to the cases in which 
it was appropriate for the jurisdiction to be exercised.  
There was a tension between a court having such a 
residual jurisdiction and the need to have finality in 
litigation, so that it was necessary to have a procedure 
which would ensure that proceedings would only be 
reopened when there was a real requirement for that to 
happen … It should however, be clearly established that 
a significant injustice had probably occurred and that 
there was no alternative effective remedy.  The effect of 
reopening the appeal on others and the extent to which 
the complaining party was the author of his own 
misfortune would also be relevant considerations.  Where 
the alternative remedy would be an appeal to the House 
of Lords, the Court of Appeal would only give permission 
to reopen an appeal which it had already determined if it 
were satisfied that the House of Lords would not give 
permission to appeal…” [Emphasis added] 

47. In the matter of Eric Stubbs v R SCCrApp. No. 35 of 2021, delivered earlier this year it was 
held, notwithstanding that previous orders had been granted by this Court to appeal to the 
Privy council, that at present there was “no law which authorizes this Court to grant leave 
to appeal to the Privy Council in criminal matters.  Persons who wish to appeal to the 
Privy Council in criminal matters must seek and obtain leave of the Privy Council to do 
so.” 
 

48. There is nothing before this Court to satisfy it that the Privy Council would give permission 
to reopen the applicant’s appeal should he seek leave directly to them.  
 

49. This Court, differently constituted, found in each of the three appeals of the applicant’s former 
codefendants that there was a material irregularity which affected the safety of all the verdicts.  
Notwithstanding it is only now being raised, in my judgment, his inability not to be afforded 
a retrial as was afforded his codefendants would constitute a grave injustice. 
 

50. I am satisfied that this Court is vested with the residual jurisdiction to avoid real injustice in 
exceptional circumstances. I am further satisfied that in this matter, notwithstanding the appeal 
was heard on its merits on the grounds raised before it, this is one of the rare and exceptional 
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circumstances in which the Court can exercise its residual jurisdiction in order to avoid 
injustice. 

The disposition of the present appeal 

51. I agree with the judgments of my brothers Barnett, P. and Evans, JA in allowing the 
application to reopen the appeal. The applicant’s convictions are hereby quashed and his 
sentences set aside.  I order that the applicant Daniel Coakley be retried on all the counts at 
the same time of his former codefendants Duncombe, Johnson and Saunders. 

 

      __________________________________________ 
      The Honourable Madam Justice Bethell, JA 

 


