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Civil appeal – Trespass to land – Adverse possession as a defence to a claim of trespass – Claim 
to recover land – Title of a trespasser - Proper interpretation of the provisions of the Limitation 
Act – Whether a meeting between the parties can stop time from running and bring an end to 
undisturbed possession – Challenge to a finding of fact by the trial judge - Whether Court bound 
to follow its own decisions – Sections 16(3) and 25(1) of the Limitation Act 
 
By virtue of a conveyance dated December 2003 the appellants are the owners of a parcel of land 
in Freeport, Grand Bahama. Following the purchase of the land, the appellants constructed a 
commercial building on the land, erected a 6ft high wire fence along the southern boundary and 
paved a 10ft wide roadway which ran along the southern boundary. When the appellants received 
a Certificate of Occupancy in 2005 the parcel of land to the south was still vacant. In February 
2017 the respondent acquired the property to the south of the appellants’ property and had a survey 
conducted thereon. The survey revealed that the fence and roadway constructed by the appellants 
were in fact on the property the respondent had just acquired. This overlapping area is referred to 
as the disputed land. The parties met in March 2017 and at that time the respondent informed the 
appellants of the encroachment and offered to lease the disputed land to the appellants.  
 



 2 

In July 2017 the respondent/plaintiff commenced this action against the appellants/defendants 
claiming, inter alia, vacant possession and damages. In their Defence the appellants submitted that 
they have been in continuous adverse possession of the disputed land for upwards of 13 years prior 
to the issuance of the respondent’s Writ in July 2017.  
 
The action proceeded to trial and by judgment dated 29 September 2020 the learned judge ordered 
the appellants to deliver possession of the disputed land to the respondent. This finding was on the 
basis that the appellants’ defence of adverse possession to the respondent’s claim of trespass was 
unsustainable. The judge also found as a fact that in any event the appellants were 15 days short 
of the 12 year statutory period as the meeting between the parties in March 2017 brought to an end 
the appellants’ undisturbed possession and stopped time from running. The appellants now appeal 
that decision. The respondent filed a Respondent’s Notice seeking to challenge the judge’s finding 
that the appellants were in undisturbed possession of the disputed land and the learned judge failed 
to consider the effect of restrictive covenants and regulations applicable to the land. 
 
Held: appeal allowed; Respondent’s Notice dismissed. Costs to the appellants, to be taxed if not 
agreed.  
 
In a claim to recover land, once a trespasser is in occupation of the land beyond the 12 year 
limitation period, by operation of law, title to the land vests in the trespasser and the documentary 
title holder’s right to possession would be defeated; he would have no right to vacant possession 
or damages. In essence, sections 16(3) and 25(1) of the Limitation Act extinguishes a landowner’s 
title if he has been dispossessed by the adverse possession of a trespasser. 
 
The general rule is that the Court of Appeal is bound to follow its own decisions except in the 
following instances: 1. where there are two conflicting decisions; 2. where there is a decision which 
cannot stand with a decision of a higher court; 3. where the decision was given per incuriam.  
 
Time does not stop running until a Writ is issued therefore the meeting between the parties in 
March 2017 could not stop the running of time. The appellants were in possession more than 12 
years before the commencement of this action on 3 July 2017.  
 
With respect to the Respondent’s Notice, but for the judge’s erroneous view that the March 2017 
meeting stopped time from running, the appellants were in adverse possession for the 12 years 
immediately preceding the issuance of the respondent’s Writ. Further, restrictive covenants cannot 
waive rights which accrued pursuant to the law of adverse possession, neither can regulations 
operate to affect the provisions of the Limitation Act.  
 
Beacon Insurance Co Ltd v Maharaj Bookstore Ltd [2014] UKPC 21 applied  
Dean v Arawak Homes Ltd [2014] UKPC 24 considered  
Fairness Limited v Bain et. al SCCivApp. No. 30 of 2015 considered  
Fullwood v Curchar [2015] JMCA Civ 37 applied  
James Wallace and anor. v Addington Nairn Jr. SCCivApp. No 206 of 2015 applied 
Mount Carmel Investments Ltd v Thurlow [1988] 1 WLR 1078 applied 
Nedd v Hackshaw High Court Civil Claim No. 37 of 2004 mentioned 
Ocean Estates Ltd. v Pinder [1969] 2 AC 19 applied 
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Sigma Marina & Resorts Limited v Redhead GDAHCVAP2011/0024 applied  
Stubbs v Rahming [1986] BHS J. No. 70 applied  
 

 

J U D G M E N T  

______________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an appeal by Keith and Dorothea Rolle (“the Rolles” or “the appellants”) against a 
judgment by Hanna-Adderley, J. in an action by their neighbour, Raymond Meadows 
(“Meadows” or “the respondent”) against them for possession of a strip of land upon which 
Meadows claimed that the appellants were trespassers. The trial judge ruled that Meadows had 
a better documentary title and that the claim by the Rolles of adverse possession was not a 
defence to the respondent’s claim for possession of that land as a result of their trespass. The 
appellants were ordered by the judge to deliver up possession of the disputed strip of land to 
the respondents and pay assessed damages for trespass. 

The Facts 

2. The appellant and the respondent are adjacent landowners. 
 

3. By a conveyance dated 3 December 2003, the appellants received a parcel of land identified in 
the conveyance from East End Land Company Limited. After the purchase in 2003, the 
appellants constructed a six-unit commercial building on the land. They erected a 6ft high wire 
fence along what they thought was the southern boundary of the property conveyed to them. 
The appellants also paved a 10ft wide roadway which ran along the said southern boundary.  
 

4. On 18 March 2005 the appellants received a Certificate of Occupancy from the Grand Bahama 
Port Authority which signified the completion of the building. 
 

5. At this time the parcel of land to the south of the fence was still vacant. 
 

6. On 1 February 2017, the respondent Meadows acquired a parcel of land from First Caribbean 
International Bank. The Bank was selling under its power of sale as a result of a mortgage 
between Tharecita Jones and the Bank. Jones was the beneficial owner of the shares of East 
End Land Company Limited and an officer and director of that company. 
 

7. After acquiring the property from the Bank, the respondent caused a survey to be conducted. 
As a result of that survey Meadows determined that the roadway and the fence constructed by 



 4 

the appellants was in fact on the property which he just acquired from the Bank. That area has 
been described in these proceedings as “the disputed land”. 
 

8. On 3 March 2017, in a meeting between Mr. Meadows and Mr. Rolle, Meadows advised Rolle 
that the survey he had conducted showed that Rolle was encroaching on his property. Later 
Meadows offered to lease to Rolle the disputed land “at a fair price”. 
 

9. On 3 July 2017 the respondent issued a Writ against the Rolles as the first defendants and the 
Bank as the second defendant. The amended Statement of Claim was in the following terms: 

“1. The Second Defendant is and was at all relevant times 
a company incorporated in the Commonwealth of The 
Bahamas. 

2. By virtue of an Indenture of Mortgage dated 31 August 
2006 and made between Tharecita Jones, of the one part, 
and the Second Defendant, of the other part, (“the 
Original Mortgage”) the property described as a tract of 
land containing 1.305 acres comprising part of Tract 
‘19A” situate on Lunar Boulevard in the area known as 
‘Britannia’ in the City of Freeport on the Island of Grand 
Bahama, one of the Islands of the Commonwealth of The 
Bahamas (“the Subject Property”) was granted and 
conveyed onto the Second Defendant in fee simple by way 
of Mortgage subject to covenants and provisions, 
including, inter alia, a provision for redemption therein 
contained.  

3. By virtue of the Original Mortgage and events 
transpiring between Ms. Tharecita Jones and the Second 
Defendant, the Second Defendant became empowered to 
sell and convey the Subject Property 

4. By Indenture of Conveyance made on 1st February 
2017 the Second Defendant sold and conveyed the Subject 
Property to the Plaintiff (“the Conveyance”). The 
Plaintiff also entered into a Mortgage Agreement with the 
Subject Defendant (“the Second Mortgage”).  

5. At all relevant times, the First Defendant was the owner 
of a lot of land adjacent to the Subject Property.   
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6. In or about February 2017, the Plaintiff had the 
Subject Property surveyed and had the boundaries of the 
Properties staked by a qualified surveyor. 

7. The surveyor informed him that the First Defendant 
had erected a fence and paved a roadway, both of which 
encroached onto a 10ft by 200ft portion of the ‘Subject 
Property, representing approximately 3.06% of the total 
acreage of the Subject Property.  

8. On or about 3rd March 2017, the Plaintiff attended at 
the office of the First Defendant and alerted him to the 
encroachment. At this time, the First Defendant 
acknowledged that his fence and roadway were indeed 
encroaching on the Plaintiff’s property, and that that the 
portion of property rightly belonged to the Plaintiff. 

9. The First Defendant further informed the Plaintiff that 
he had entered into an agreement with the former owners 
of the Subject Property to allow him to make use of the 
portion of land. 

10. Approximately one week later, the First Defendant 
again met with the Plaintiff and suggested that they meet 
with the First Defendant’s attorneys to work out an 
arrangement. At that time, the Plaintiff informed the 
First Defendant of his intention to remove the fence. 

11. The Plaintiff seeks vacant possession of the Subject 
Property. 

12. The First Defendant’s encroachment on the Subject 
Property constitutes a tortious interference with the 
Plaintiff’s use and enjoyment thereof, which has caused 
the Plaintiff loss and damage as follows: 

PARTICULARS OF LOSS AND DAMAGE 

3.06% of appraised value of the Subject Property 
$34,858.14 

13. Alternatively, the Second Defendant has breached 
(intentionally or by way of mistake) or frustrated the 
terms of the Conveyance. Such breach or frustration is so 
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fundamental as to render the Conveyance and the Second 
Mortgage null and void.  

14. The Plaintiff thus seeks damages in the form of 
equitable restitution and a Declaration that the 
Conveyance and the Second Mortgage are null and void.  

15. Alternatively, the Second Defendant has breached 
(intentionally or by way of mistake) or frustrated the 
terms of the Conveyance, and such breach or frustration 
has caused the Plaintiff loss and damage.  

PARTICULARS OF LOSS AND DAMAGE 

3.06% of appraised value of the Subject Property 
$34,858.14 

AND the Plaintiff claims as against the First Defendant 

i. Vacant possession of the Subject Property; or 

ii. Damages for tortious interference;  

iii. Interest; 

iv. - Costs; 

v. Further or Other relief as the court sees fit. 

OR the Plaintiff claims as against the Second Defendant  

i. A Declaration that the Conveyance and Second 
Mortgage are null and void; 

ii. Damages for equitable restitution to be assessed  or 

iii. Damages for breach or frustration of contract in the 
amount of $34,858.14; 

iv. Interest; 

V. Costs; 

vi. Further or Other relief as the court sees fit.”  

10. The appellants served a Defence to that amended Statement of Claim. The amended Defence 
was in the following terms: 
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“1. The First Defendants neither admit nor deny 
paragraphs 1, 2, 3 and 4 of the Statement of Claim. 

2. As to paragraph 5 of the Statement of Claim the First 
Defendants admit that they are the owners of land being 
a portion of tract 19A Britannia Subdivision located at 
Polaris Drive, Freeport, Grand Bahama on which they 
erected a commercial complex some 14 years ago. 

3. The First Defendants further say that upwards of 13 
years ago they erected a fence enclosing a paved roadway 
which measures some 10 feet by 200 feet and which runs 
along the southern perimeter of that portion of tract 19A 
owned by the First Defendants. 

4. As to paragraphs 6 and 7 of the Statement of Claim the 
First Defendants deny that they have encroached onto a 
portion of land belonging to the Plaintiff. 

5. Alternatively, the First Defendants say that the 
Plaintiff’s claim is barred by Section 16 (3) of the 
Limitation Act 1995 and that the Plaintiff’s right and title 
(if any) to the said land has been extinguished by virtue 
of Section 25 (1) of the said Act. 

PARTICULARS 

The First Defendants have been in continuous adverse 
possession of the paved roadway which runs along the 
southern perimeter of the premises on which the First 
Defendant erected a commercial complex for upwards of 
13 years prior to the issue of the Writ herein and have 
paid no rent to the Plaintiff or to any person from whom 
the Plaintiff derived title. 

6. The First Defendants deny paragraph 8 of the 
Statement of Claim.  

7. The First Defendants deny paragraph 9 of the 
Statement of Claim. 

8. The First Defendants deny paragraph 10 of the 
Statement of Claim. 
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9. Insofar as the First Defendants are entitled to 
possession of the paved roadway which runs along the 
southern perimeter of the premises on which the First 
Defendants have erected their commercial complex, the 
First Defendants do not dispute the averment made by 
the Plaintiff in paragraph 11 of the Statement of Claim.  

10. The First Defendants deny that they have interfered 
with the Plaintiff’s use or enjoyment of land belonging to 
the Plaintiff or that they have caused the Plaintiff loss or 
damage as alleged in paragraph 12 of the Statement of 
Claim or at all. 

11. The First Defendants deny that the Plaintiff is entitled 
to the relief claimed against the First Defendants in the 
prayer for relief or to any relief.” 

11. The respondent did not serve a reply to that Defence. In particular, he did not answer the 
averment in the Defence that: 

“The First Defendants have been in continuous adverse 
possession of the paved roadway which runs along the 
southern perimeter of the premises on which the First 
Defendant erected a commercial complex for upwards of 
13 years prior to the issue of the writ herein and have paid 
no rent to the Plaintiff or to any person from whom the 
Plaintiff derived title.” 

12. A trial took place before Hanna-Adderley, J. in August 2019 and on 29 September 2020 the 
trial judge gave a written judgment ordering the appellants to deliver possession to the 
respondent of “the disputed land”. In the judgment she made the following findings of fact:   

“Findings of fact 

25. There is no dispute and I accept that the First 
Defendants, according the (sic) evidence of Mr. Rolle and 
to the description in the Schedule of an Indenture of 
Conveyance dated December 3, 2003 between East End 
Land Company Limited and the First Defendants and the 
Plot Plan attached thereto and found at Tab 1 of the First 
Defendants’ Bundle of Documents, purchased 28,000 
square feet of land being a portion of Tract 19A in the 
area known as “Britannia”. 
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26. There is no dispute and I accept that the Plaintiff, 
according to his evidence and to the description in the 
Schedule of the Conveyance and the Plot Plan attached 
thereto, purchased the Subject Property on 1st February, 
2017. 

27. I accept on the evidence of the parties and an 
inspection of the said Plot Plans that the said two portions 
of land are adjacent to each other. 

28. I accept Mr. Rolle’s evidence that between 3 
December 2003 and the 18th March 2005 the First 
Defendants constructed a six unit commercial building on 
the 28,000 square feet of land. I find on his evidence that 
the First Defendants erected a 6 foot high wire fence and 
paved a 10 foot wide roadway, on the disputed strip of 
land no earlier than 18th March 2005, the date of the 
issuance of the Certificate of Occupancy, the First 
Defendants having led no direct evidence as to the date on 
which the roadway was paved or the fence erected. 

29. Having carefully considered the evidence of Mr. 
Randy White and the surveyor’s report adduced into 
evidence by him of the Subject Property, and having 
attended the locus in quo with the parties and Mr. White 
on the 13th August, 2019, and Mr. White having pointed 
out the respective boundaries of the parties’ properties 
and the disputed strip of land, and having compared this 
evidence with the surveyor’s report, I accept that the 
disputed strip of land falls within the Subject Property 
and not within the 28,000 square feet of land. I found Mr. 
White to be a credible witness. 

30. The First Defendants did not rebut the evidence of 
Mr. White save for the assertion by Mr. Rolle that the 
disputed strip of land fell within the parameters of his 
property. I refer to paragraphs 12 to 18 at pages 3 to 5 of 
his witness Statement, which are summarized in 
paragraphs 21 and 22 above. The only reasonable 
conclusion which can be drawn or inferred from this 
evidence; is an assertion by Mr. Rolle that the disputed 
strip of land was along the southern parameter and 
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formed a part of the 28,000 square feet of land. However, 
no evidence was led by the First Defendants to 
corroborate this assertion.” 

13. The judge then identified the issue for her to consider as follows: 

“Issues 

31. Having decided that the disputed strip of land falls 
within the Plaintiff’s property the issues to be determined 
in this action are whether the First Defendants have 
encroached on the Subject Property and are trespassers 
and if so, whether the First Defendants can rely on the 
defences of adverse possession and/or statutory 
limitation.” 

14. In rejecting the appellants’ Defence and granting the order to deliver up possession, the 
gravamen of her judgment can be found at paragraphs 53 to 55: 

“53. It is my understanding that the First Defendants’ 
claim throughout this case is that they were entitled by 
virtue of their acquiring of the 28,000 square feet 
property on the 3rd December, 2003. Moreover, if the 
Court fails to accept that they were the documentary title 
holders then they are so entitled by way of adverse 
possession and the Plaintiff is now statute barred based 
on the effect of Section 16(3) of the Limitation Act. 

54. It should be noted that Section 16(3) of the Limitation 
Act states “No action shall be brought by any person to 
recover any land after the expiry of twelve years from the 
date on which the action accrued to such person or, if first 
accrued to some other person through whom such-person 
claims, to that person.” Therefore, it places a limitation 
on persons wishing to commence an action for the 
recovery of any land after the expiry of twelve years from 
the date on which the right of action accrued (emphasis 
mine). 

55. The instant action is not an action for the recovery of 
land but is an action in trespass. Therefore, I find that the 
First Defendants reliance on adverse possession as a 
defence to the Plaintiff’s claim of trespass cannot be 
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sustained. In any event, I have made a finding of fact that 
the First Defendants evidence before the Court 
demonstrates that they were in actual possession of the 
disputed strip of land on the 18th March, 2005 as provided 
for by the Certificate of Occupancy by the Grand 
Bahama Port Authority, Limited. It was not disputed that 
the parties met on the 3rd March, 2017 whereby the 
Plaintiff advised Mr. Keith Rolle of the trespass of onto 
the Subject Property. In my view, not only did the First 
Defendants as at that date have knowledge of the 
Plaintiff’s assertion of ownership of the disputed strip of 
land, but time stopped running from the 3 March, 2017, 
bringing the First Defendants undisturbed possession to 
an end. In that vein the First Defendants alleged 
occupation falls short by 15 days (total time of actual 
possession 11 years and 350 days) to meet the 12 year 
requirement as provided for by the provisions of the 
Limitation Act.” [Emphasis added] 

15. The appellants have appealed that judgment. The grounds of their appeal are: 

“Ground 1 

The learned Judge erred in law when she determined (at 
paragraph 8 of the Judgment) as follows:- 

‘I find that the Plaintiff’s claim is a claim in trespass 
alone to which the defences of adverse possession 
and statutory limitation are unsustainable’. 

and again (at paragraph 55 of the Judgment) when she 
determined as follows:- 

‘The instant action is not an action for the recovery 
of land but is an action in trespass. Therefore, I find 
that the First Defendants reliance on adverse 
possession as a defence to the Plaintiff’s claim of 
trespass cannot be sustained’. 

Ground 2 

The learned Judge erred in law when she failed to 
consider and determine the First Defendants’ contention 
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that they were the owners in fee simple and entitled to 
possess (sic) of the disputed strip of land by virtue of a 
Conveyance dated the 3rd December, 2003 from East End 
land Company Limited. 

Ground 3 

The learned Judge erred in fact and in law when she 
determined (at paragraph 29 of the Judgment), as 
follows:- 

‘I accept that the disputed strip of land falls within 
the Subject Property and not within the 28,000 
square feet of land.’ 

the said determination having been made (i) in spite of the 
uncontroverted testimony of the Second Defendant, Keith 
Rolle that the First Defendants became the fee simple 
owners of the disputed strip of land on the 3rd  December, 
2003 by virtue of an Indenture of Conveyance from East 
End Land Company Limited to the First Defendants (ii) 
in spite of the Plaintiff’s admissions that when he agreed 
to purchase land from the Second Defendant Bank on the 
1ST February, 2017 he assumed that the land on the 
northern side of the fence belonged in its entirety to the 
First Defendants and not to the Bank from whom he was 
purchasing and that he also assumed that the entirety of 
the land which the Bank was offering for sale was on the 
southern side of the fence which separated the Plaintiff’s 
land from the First Defendants’ land. (iii) in the absence 
of evidence that the land occupied by the First Defendants 
on the northern side of the wire fence separating the two 
properties exceeded 28,000 square feet 

Ground 4 

The learned Judge erred in law when she determined (at 
paragraph 42 of the Judgment) as follows:- 

‘Having made a finding of fact that the disputed 
strip of land falls within the Subject Property, the 
evidence that is before the Court supports the 
assertion that the First Defendants are trespassers 
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and that the trespass is a continuing trespass that as 
long as they continue to trespass by failing to 
remove the property that is intruding a new 
trespass continues day to day’. 

This determination by the learned Judge is contrary to 
the provisions of Section 16 (3) and Section 25 of The 
Limitation Act. 

Ground 5 

The learned Judge erred in law when she determined (at 
paragraph 55 of the Judgment) as follows:- 

‘It was not disputed that the parties met on the 3rd 
March, 2017 whereby the Plaintiff advised Mr. 
Keith Rolle of the trespass onto the Subject 
Property. In my view not only did the First 
Defendants as at that date have knowledge of the 
Plaintiff’s assertion of ownership of the disputed 
strip of land, but time stopped running from the 3rd 
March 2017 bringing the First Defendants 
undisturbed possession to an end’.” 

16. The respondent has filed a Respondent’s Notice. In that Notice he contends that the decision 
of the judge should be varied and/or affirmed on grounds other than those given by the learned 
judge, in that: 

“1) The learned Judge erred in finding, to the extent she 
may have, “that the First Defendants evidence before the 
Court demonstrates that they were in actual possession of 
the disputed strip of land on the 18th March, 2005 as 
provided for by the Certificate of Occupancy by the 
Grand Bahama Port Authority, Limited”; 

2) The learned Judge erred in finding, to the extent she 
may have that, “total time of possession 11 years and 350 
days”; 

3) That the learned judge, in any event, failed to consider 
the effect of the Restrictions set out in the Appellants’ and 
Respondent’s respective conveyances, and the judgment 
should be upheld in any event, as the Appellant 
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contractually waived his right to encroach on the subject 
property; 

4) That the learned judge, in any event, failed to consider 
the effect of the Building and Sanitary Code and the 
Regulations for Town Planning and Development 2014 
which are applicable to the Freeport Subdivision and the 
judgment should be upheld in any event, as the 
Appellants’ purported defence was unsustainable.” 

17. I will now deal with the grounds. 
 

18. The appellants’ grounds one, two and four will be considered together as they raise the issue 
of the proper interpretation of the provisions of the Limitation Act, 1995. 

Grounds 1, 2 & 4 – Proper interpretation of the provisions of the Limitation Act, 1995 

19. It may seem surprising that there can be any dispute that adverse possession is a sustainable 
defence to an action in trespass.  In Ocean Estates Ltd. v Pinder [1969] 2 AC 19 the Privy 
Council had to consider that issue. In that action in trespass, one of the defences asserted was 
that the claim in trespass was defeated by the adverse possession of the trespasser for more 
than 20 years. Although the defence of adverse possession did not succeed on the facts, the 
Privy Council said at page 25:  

“…It follows that as against a defendant whose entry 
upon the land was made as a trespasser a plaintiff who 
can prove any documentary title to the land is entitled to 
recover possession of the land unless debarred under the 
Real Property Limitation Act by effluxion of the 20-year 
period of continuous and exclusive possession by the 
trespasser.” [Emphasis added] 

20. In Stubbs v Rahming [1986] BHS J. No. 70 which concerned an action for trespass to land 
Smith, J. said: 

“6. The general principle in matters of trespass to land 
was stated in Ocean Estates Limited v. Pinder decided 
eventually in the Privy Council and reported at (1969) 2 
A.C. 19. Lord Diplock who delivered the opinion of the 
Board stated at pages 24 and 25 of the report 

‘At common law as applied in the Bahamas, which 
have not adopted the English Land Registration 
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Act, 1925, there is no such concept as an "absolute" 
title. Where questions of title to land arise in 
litigation the court is concerned only with the 
relative strengths of the titles proved by the rival 
claimants. If party A can prove a better title than 
party B he is entitled to succeed notwithstanding 
that C may have a better title than A, if C is neither 
a party to the action nor a person by whose 
authority B is in possession or occupation of the 
land. It follows that as against a defendant whose 
entry upon the land was made as a trespasser a 
plaintiff who can prove any documentary title to the 
land is entitle (sic) to recover possession of the land 
unless debarred under the Real Property 
Limitation Act by effluxion of the 20-year period of 
continuous and exclusive possession by the 
trespasser. 

In the present case where the defendant made no 
attempt to prove any documentary title in himself 
or in any third party by whose authority he was in 
occupation of the land it would have been sufficient 
for the plaintiffs to rely upon the conveyance of the 
land themselves of March 30, 1950; for where a 
person has dealt in land by conveying an interest in 
it to another person there is a presumption, until the 
contrary is proved, that he was entitled to the estate 
in the land which he purported to convey.’” 

21. An action in trespass was an action to recover land from the trespasser who had wrongfully 
interfered with the plaintiff’s possession. The action in Ocean Estates was an action in 
trespass. It was not a proceeding under the Quieting Titles Act. 
 

22. In Halsbury Laws of England Vol 28 (4th ed) the learned authors state: 

“919. Operation of the Act. The Limitation Act 1980 
prescribes a normal limitation period of 12 years from the 
date on which the right of action accrued for actions for 
the recovery of land, with longer periods in a number of 
special cases. 
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An action to recover land is an action to obtain any land 
by judgment of a court and is not limited to actions which 
claim possession.  A foreclosure action by a mortgagee is 
treated as an action to recover land; other types of action 
by a mortgagee are treated as actions to recover money 
charged on land and are dealt with subsequently in this 
title. 

After the prescribed period has expired, the title of the 
person whose action has been time-barred is 
extinguished.  As the law regards possession of land as 
evidence of seisin the effect of barring the true owner’s 
right is to make the possessor’s title an absolute one and 
such a title, if proved, can even be forced on a purchaser.  
Once the true owner’s title has been barred no 
subsequent acknowledgment can revive his right.” 

23. In the decision in Dean v Arawak Homes Ltd [2014] UKPC 24 which involved property in 
the Pinewood Gardens Subdivision is instructive. In the judgment of the Privy Council, Lord 
Hodge outlined the nature of the case in the first two paragraphs: 
 

“1. This appeal concerns a conflict between documentary 
titles to land in the island of New Providence in The 
Bahamas. The appellants ("Mr and Mrs Dean") 
purchased plots of land in 1998 and 1999 in a subdivision 
formerly known as Pinewood Gardens and now as the Sir 
Lynden Pindling Estates. Mr and Mrs Dean instructed 
the clearing of the land and commenced its development. 
The respondents ("Arawak") raised an action of trespass 
against Mr Dean in 2002 (action no. 1883 of 2002). In 
2008 Arawak raised an action against Mr and Mrs Dean 
seeking possession of specified lots of land (action no. 727 
of 2008). 
 
2. Arawak's title to the disputed land, which it acquired 
in 1983 by assignation of the equity of redemption, is no 
longer in issue. Arawak traced its title to titles dating 
from 1925 and 1942. The principal question in the 
litigation was whether Mr and Mrs Dean had a better 
documentary title.”  
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24. Lord Hodge identified the issues for the Board’s consideration. He said: 
 

“14. …The Board considers that on a proper analysis the 
appeal raises five principal issues, namely, 
 

i) Whether, because of the relativity of title to land, 
Mr Johnson's conveyance to CB is irrelevant to the 
conflict of documentary titles; 
 
ii) Whether the judgment against CB in action no. 
355 of 1985 is binding on Mr and Mrs Dean or any 
other person in the chain of title; 
 
iii) Whether the Court of Appeal failed to determine 
Mr and Mrs Dean's defence that they were bona 
fide purchasers for value without notice of a defect 
in title; 
 
iv) Whether Mr and Mrs Dean can claim 
proprietary estoppel; 
 
v) Whether they have a possessory title.” 

 
25. On the issue of a possessory title the Board said: 

 
“(v) Possessory title 
 
30.  Mr and Mrs Dean also sought to argue that they had 
a possessory title to the disputed land by virtue of a 
combination of their own occupation since 1998 and 1999 
and the prior occupation of their predecessors in title, Mr 
Johnson and BVC, amounting to adverse possession for 
more than twelve years. There are two difficulties with 
this submission, each of which is fatal. First, the point was 
not pleaded or argued in the courts below. Secondly, 
there was no evidence of possession by their predecessors 
in title. Mr Johnson's assertion of possession by 
cultivation of the land as the basis of his application for 
the certificate in title was undermined by the evidence in 
action no. 355 of 1985, which Gonsalves-Sabola J 
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accepted, of the survey in 1972 which showed the disputed 
land to be virgin land. There was no evidence of 
possession by Mr Johnson after he applied for the 
certificate of title or of any acts of possession by BVC. 
Indeed, it was Mr and Mrs Dean's case that they had 
cleared and developed the land. There was no evidence of 
adverse possession before 1998 which Arawak had to 
refute.” 
 

26. It is clear that the Board did not consider the issue of the Deans’ adverse possession irrelevant 
to a defence to a claim for trespass to land or for possession of land. It was not a quieting 
action. 
 

27. Courts have often been called upon to determine whether an action in trespass can be defeated 
by a claim that the plaintiff’s rights as documentary title owner to possession has been defeated 
by a defendants’ adverse possession over a period of time. 
 

28. Indeed, in James Wallace and anor. v Addington Nairn Jr. SCCivApp. No 206 of 2015 
this Court upheld a judgment I made when I found that a claim for possession by a 
documentary holder was defeated by the adverse possession for more than 12 years of the 
defendant and his mother. That was not an action under the Quieting of Titles Act. It was an 
action for possession of land. Citing Ocean Estates, Isaacs, JA said: 

 
“32. Pursuant to Lord Diplock’s dicta, if the appellants 
were able to show that they had the necessary title to the 
property, they were entitled to recover it. However, this 
was subject to the respondent being able to demonstrate 
that he had continuous and exclusive possession for the 
requisite period under the Limitation Act, i.e., twelve 
years.” 
 

29. In Fullwood v Curchar [2015] JMCA Civ 37 the claimant sought recovery of land in 
possession of another. In that case the respondent Curchar jointly owned property with her 
husband. They separated and eventually divorced. Mrs. Curchar left Jamaica. Her husband 
began living in the home with the appellant Fullwood. After the husband died, Fullwood 
remained in the home. Mrs. Curchar brought an action for recovery of possession of the home 
from Fullwood on the ground of her documentary title. Fullwood defended the claim based 
upon her adverse possession with the husband. Curchar succeeded at first instance but 
Fullwood’s appeal was allowed, and the Court of Appeal of Jamaica dismissed Mrs. Curchar’s 
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claim for possession as her title had been extinguished by the adverse possession of Fullwood 
and the husband. The Court of Appeal of Jamaica said: 

 
“[38] An examination of the relevant law as it relates to a 
claim for recovery of possession by a paper owner has 
rendered that argument of Ms Shaw quite untenable as a 
matter of law. I say so for the following reasons. The 
English authorities that have treated with the English 
1833 Act have proved to be quite instructive in treating 
with this issue. They have unequivocally established that 
when a claimant brings a claim to recover possession, he 
“must prove that he is entitled to recover the land as 
against the person in possession. He recovers on the 
strength of his own title, not on the weakness of the 
defendant’s” (emphasis added): The Laws of England, 
The Earl of Halsbury (1912) Volume 24, paragraph 609.  
 
[39] Even more importantly in the context of this case, the 
authorities have also established that where the person 
against whom the claimant has brought the action pleads 
the statute of limitations, then, the claimant must prove 
that he has a title that is not extinguished by the statute: 
The Laws of England, The Earl of Halsbury, Volume 24 
paragraph 606 and Dawkins v Penrhyn (Lord) (1878) 4 
App Cas 51.”  
 

30. Then in Sigma Marina & Resorts Limited v Redhead GDAHCVAP2011/0024 the facts 
were similar to that found in this present appeal. The head note of that case provides: 
 

“In January 1988, the respondent (“Mr. Redhead”) 
purchased a lot of land…(“Lot 21”). He occupied and 
built a house on Lot 21 and also occupied a portion of land 
bordering on Lot 21 which was approximately 9,548 
square feet in area (“the disputed land”). In or about 
1992, Mr. Redhead enclosed Lot 21 and the disputed land 
with a chain-link fence.  
 
In February 2005, the appellant (“Sigma”) purchased 
from the Crown a lot of land … in area adjacent to Lot 
21 (“Lot 22”) which lot included the disputed land (from 
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which Sigma was then excluded by the chain-link fence). 
In September 2006, Sigma caused a bulldozer to enter the 
disputed land and to remove part of the chain-link fence. 
This led to Mr. Redhead commencing an action in the 
court below claiming, among other things: a declaration 
that he had been in occupation of the disputed land for a 
period in excess of 12 years and was thereby entitled to 
occupy and possess the land; damages for trespass; and 
an injunction restraining Sigma from entering the land.  
 
Mr. Redhead argued that Sigma was precluded by section 
4 of the Limitation of Actions Act from making such an 
entry after the expiration of 12 years from the date when 
his possession commenced. Sigma contended that it had 
acquired its title to Lot 22 by purchase … and that Mr. 
Redhead’s possession was insufficient to extinguish the 
title of the Crown, its predecessor in title…” 

 
31. Mr. Redhead succeeded in the court below and the court held that Sigma’s title to the disputed 

land was extinguished by Mr. Redhead’s adverse possession. Sigma appealed to the Eastern 
Caribbean Court of Appeal and its appeal was dismissed. The Court of Appeal of the Eastern 
Caribbean said: 
 

“[32] … where a person … seeks to make an entry or 
distress or to take action to recover land in the possession 
of a squatter, he must do so within 12 years from the date 
that the right could first have been exercised by one of his 
predecessors in title, or if not, by himself. If he fails to do 
so his title to the land will be extinguished. If he 
subsequently attempts to enter upon the land to assert his 
right of beneficial ownership, he will be a trespasser.” 

 
32. Indeed, in Bullen And Leake on Precedents of Pleadings (13th Ed). One of the precedents 

of defences to an action in trespass to land is in the following terms: 

“The defendant has for upwards of 12 years prior to the 
commencement of these proceedings had the undisturbed 
possession of the said land described in the statement of 
claim to the exclusion of the plaintiff and has exercised 
acts of ownership over the same. 
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Accordingly, the plaintiffs title to the said land was 
barred prior to the commencement of these proceedings.” 

33. The combined effect of sections 16(3) and 25(1) of the Limitation Act, 1995 extinguishes a 
landowner’s title if he has been dispossessed by the adverse possession of a trespasser.  
 

34. Sections 16(3) and 25(1) of the Limitation Act are in the following terms: 

“16. (3) No action shall be brought by any person to 
recover any land after the expiry of twelve years from the 
date on which the right of action accrued to such person 
or, if it first accrued to some other person through whom 
such person claims, to that person: 

Provided that, if the right of action first accrued 
to the Crown and the person bringing the action claims 
through the Crown, the action may be brought at any 
time before the expiry of the period during which the 
action could have been brought by the Crown or of twelve 
years from the date on which the right of action accrued 
to some person other than the Crown, whichever period 
first expires.  

… 

25. (1) At the expiration of the period prescribed by this 
Act for any person to bring an action to recover land, the 
estate or interest of that person in the land shall vest in 
the person who is then in adverse possession of the land 
within the meaning of section 24.” 

35. In this action the respondent in his Statement of Claim pleads at paragraph 11: “The Plaintiff 
seeks vacant possession of the Subject Property”. 
 

36. In the result, ex facie, this is a claim to recover land and if the appellants had been in adverse 
possession for a period of 12 years immediately preceding the issue of the Writ, the 
respondent’s title would have, by operation of law, been vested in the appellants and the 
respondent would have had no right to the relief of vacant possession nor to damages for 
trespass. 
 

37. Therefore, at first blush it is surprising that the trial judge took the view that: 
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“55. The instant action is not an action for the recovery 
of land but is an action in trespass. Therefore, I find that 
the First Defendants reliance on adverse possession as a 
defence to the Plaintiff’s claim of trespass cannot be 
sustained…” 

38. It appears that the judge felt obliged to do so because of this Court’s decision in Fairness 
Limited v Bain et. al SCCivApp. No. 30 of 2015 which was delivered on 17 October 2017 
after the decision in Wallace v Nairn referred to earlier.  
 

39. The headnote in Fairness reveals:  
 

“The appellant holds the documentary title to certain 
pieces of land located in the Pinewood Gardens 
subdivision and claims that the respondents unlawfully 
entered the land and constructed buildings thereon 
without the permission of the appellant.”  

 
The appellant filed an action for trespass before the Supreme Court; seeking, amongst other 
things, a declaration that it alone was entitled to occupy the land, an order for possession of 
the land and damages for trespass. The trial in that action was conducted before me and was 
unsuccessful. I had found that although the appellant had the better documentary title than the 
respondent, the respondent had been in adverse possession of the property for more than the 
required period under the Limitation Act and that therefore the appellant’s action for 
possession must fail. 
 

40. The appellant appealed and my judgment was set aside by the Court. The Court granted to the 
appellant, the documentary title holder, possession of the land and required the respondent 
trespassers to demolish the buildings they had erected on the property. The Court then directed 
the Registrar to assess the damage, if any, sustained by the appellant. 
 

41. The Court held that:  
 

“40. …a trespasser is one who has unlawfully entered the 
land in the possession of another without a defence to 
such entry; and so long as that person remains on the 
property, he remains a trespasser no matter how long he 
is in possession.”  

 
It further held that: 
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“41. …adverse possession gives no interest or title unless 
or until it is declared by the Supreme Court on the 
conclusion of an investigation under the Quieting Titles 
Act. Before such title is declared, possession of the land 
remains just that; and the person … who enters and 
remains on land knowing someone else is the owner of the 
land as the respondents appear to admit, remains a 
trespasser until the land is so quieted.” 

 
The Court said that as the action was an action in trespass, not a Quieting Titles action or one 
of adverse possession the provisions of sections 16 to 25 of the Limitation Act, do not arise.  
 

42. I quote from the judgment of Allen, P. with whom the other two members of the Court agreed: 

“Discussion and Disposition: 

27. My first observation of the decision of the learned 
Chief Justice is that this matter was erroneously treated 
as an adverse possession action, as opposed to an action 
in trespass. 

28. Trespass is defined in Volume 97 (Tort) of the Fifth 
Edition of Halsbury’s Laws of England (2015) as the 
unlawful presence on land in the possession of another. 
Indeed, according to that text, a person trespasses on land 
“if he wrongfully sets foot on it, or rides or drives over it, 
or takes possession of it, or expels the person in 
possession…” 

29. At paragraphs 573 and 574 the authors of Halsbury’s 
Laws say: 

‘573. If the defendant intends to enter the land on 
which he trespassed it is no defence that he 
mistakenly thought that it was his own land; 
mistake is no defence in trespass.  

574. Any form of possession, so long as it is exclusive 
and exercised with the intention to support a claim 
of trespass is sufficient to support a claim of trespass 
against a wrongdoer. It is not necessary, in order to 
maintain trespass, that the claimant’s possession 
should be lawful, and actual possession is good 
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against all except those who can show a better right 
to possession in themselves. However a mere 
trespasser who goes into occupation cannot by the 
very act of trespass, and without acquiescence give 
himself possession against the person he has 
ejected… 

30. Moreover, so far as they are relevant to this case, the 
defences available against a claim for trespass are as set 
out at paragraphs 581, 583, 584, and 587 of the same 
volume and edition of Halsbury’s: 

‘581 A defendant may plead and prove that he had 
a right to the possession of the land at the time of 
the alleged trespass, or that he acted under the 
authority of some person having such a right; but 
he may not set up the title of a third person unless 
he claims under or by authority of such a person … 

583. It is a good defence to a claim of trespass for 
the defendant to plead and prove that he entered on 
land in the exercise of a legal right whether 
statutory or otherwise… The defence of 
justification must be specially pleaded and must 
cover all of the acts done. 

584. Mere delay by the claimant in complaining of 
the defendant’s actions is not of itself sufficient to 
establish the defence of acquiescence or estoppel. It 
must further be shown that the defendant had been 
misled to his detriment so that it would be 
unconscionable for the plaintiff to assert his rights. 
However the claimant is not debarred by 
acquiescence from enforcing legal rights of which 
he was unaware. 

587. A claim of trespass to land is barred by lapse of 
the statutory period of limitation, which, except in 
certain specified cases, is six years from the cause of 
action arose.’” 

43. The Court then dealt with the issue of the competing documentary titles and continued: 
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“38. Moreover, notwithstanding what was said in the 
respondents’ pleadings, there appeared not to be any 
dispute between the parties at trial that Arawak Homes 
Ltd. and by extension, the appellant, had a good 
documentary title to the land in question. 

39. The issue which was joined between these parties at 
trial was, that while the respondents did not dispute that 
the documentary title of the appellant was stronger than 
theirs, nevertheless, having remained in possession for 
more than twenty years prior to the commencement of 
the actions, the respondents would have ousted the 
stronger documentary title of the appellant; and were in 
possession of the property as of right. What the 
respondents seem to be in fact arguing is that they have a 
right to be on the property by virtue of their alleged 
adverse possession. 

40. In light of the above, the finding of the learned Chief 
Justice in paragraph 23 of his decision that the 
respondents were trespassers, and the appellant’s 
predecessor in title, Arawak Homes Ltd. was the legal 
owner of the land by virtue of its documentary title, is 
correct. Indeed, a trespasser is one who has unlawfully 
entered the land in the possession of another without a 
defence to such entry; and so long as that person remains 
on the property, he remains a trespasser no matter how 
long he is in possession. 

41. In my view, the learned Chief Justice had no choice 
but to find that the respondents were trespassers, for once 
the respondents’ documentary title fell away, they were 
without any title to the land. Indeed, adverse possession 
gives no interest or title unless or until it is declared by 
the Supreme Court on the conclusion of an investigation 
under the Quieting Titles Act. Before such title is 
declared, possession of the land remains just that; and the 
person, as Lyons J. said in Arawak Homes Ltd. v John 
Sands and Smith, Smith & Co.(Sued as a Firm) who 
enters and remains on land knowing someone else is the 
owner of the land as the respondents appear to admit, 
remains a trespasser until the land is so quieted. 
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42. Similarly, the Chief Justice had no choice but to find 
that the appellant was the documentary title holder to the 
land. Indeed, before the learned Chief Justice was a 
plethora of evidence which showed that Arawak Homes 
Ltd. through whom the appellant claims had been 
declared by the Supreme Court to be the documentary 
title holder of the land as late as 2005. In that vein, 
Tavares Laroda, legal Counsel employed with Arawak 
Homes Ltd., testified and demonstrated through various 
judgments of the Court that Arawak Homes Ltd. had 
consistently and scrupulously asserted their ownership 
rights over the said property in the Courts of The 
Bahamas, and had their title to the land upheld. There 
was also no doubt that Arawak Homes Ltd. had been 
actively and continuously developing the subdivision of 
Pinewood Gardens from its acquisition in 1983 to the 
present. 

43. This fact was acknowledged by Penial Bain; albeit he 
did not have anything complimentary to say about the 
standard of the construction of the homes Arawak Homes 
Ltd. built. 

44. As stated earlier, this is an action in trespass not a 
Quieting Titles action or one of adverse possession. As 
such, sections 16 to 25 of the Limitation Act, referred to 
by the Chief Justice at paragraphs 26-31 of his judgment, 
do not arise, and the learned Chief Justice was wrong to 
raise them. Indeed, the limitation defence to the tort of 
trespass is found in section 5 of the Limitation Act which 
states: 

‘5.(1) The following actions shall not be brought 
after the expiry of six years from the date on which 
the cause of action accrued, that is to say- 

(a) Actions founded on simple contract 
(including quasi contract) or on tort; 

….’ 

45. In this case, as the respondents remain on the land, 
the appellant’s cause of action is not debarred, but 
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continues to accrue. In this regard, paragraph 569 of 
Halsbury’s Laws of England (above) states in part: 

‘Continuing trespass occurs when a person who is 
or has become a trespasser remains on the land as a 
trespasser…In these circumstances a new trespass 
is committed from day to day.’ 

46. As noted, these actions were treated as adverse 
possession and not trespass. Consequently, many of the 
points raised were irrelevant and ought not to have been 
raised. As a result, some of the legal findings of the 
learned Chief Justice were in relation to adverse 
possession, and to the extent that they depart from the 
correct legal position they must be addressed, as to allow 
them to remain may create the inference that we are in 
tacit agreement.  

… 

52. Having been convinced by the law and the facts of this 
case, I am firmly of the view that the appellant has a 
strong documentary title through Arawak Homes Ltd’s 
title as acknowledged by the respondents, and indeed by 
the learned judge in paragraph 23 of his judgment; and 
that the Bain’s were land grabbers, i.e. naked trespassers 
without any sufficient title to possession to enable them to 
defeat the title of the appellant, and maintain their claim 
for trespass. 

53. In the premises, I find no defence to the appellant’s 
claims for trespass available to the respondents, and I 
would allow this appeal, set aside the orders made by the 
Learned Chief Justice, and accede to the appellant’s 
claims for trespass against the respondents.” 

44. With all respect to the members of the Court, I find myself in complete disagreement with that 
decision to the extent that it holds that: 

“41. In my view, the learned Chief Justice had no choice 
but to find that the respondents were trespassers, for once 
the respondents’ documentary title fell away, they were 
without any title to the land. Indeed, adverse possession 
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gives no interest or title unless or until it is declared by 
the Supreme Court on the conclusion of an investigation 
under the Quieting Titles Act. Before such title is 
declared, possession of the land remains just that; and the 
person, as Lyons J. said in Arawak Homes Ltd. v John 
Sands and Smith, Smith & Co.(Sued as a Firm) who 
enters and remains on land knowing someone else is the 
owner of the land as the respondents appear to admit, 
remains a trespasser until the land is so quieted.” 

45. That holding, with respect, completely ignores the provision of section 25(1) of the Limitation 
Act which says: 

“25. (1) At the expiration of the period prescribed by this 
Act for any person to bring an action to recover land, the 
estate or interest of that person in the land shall vest in 
the person who is then in adverse possession of the land 
within the meaning of section 24.” [Emphasis added] 

46. The vesting of title in the trespasser operates as a matter of law and does not require a grant 
of a Certificate of Title under the Quieting Titles Act or any action for declaratory relief in an 
ordinary action in the Supreme Court. If in an action for trespass or possession the court finds 
as a fact that the defendants were in exclusive possession for twelve years immediately 
preceding the commencement of the action the courts can find that the plaintiffs title and right 
to possession has been defeated. 
 

47. The Court’s decision in Fairness made no reference to the Privy Council’s decisions in Ocean 
Estates or Dean v Arawak Homes. Nor did it make any reference to its earlier decision in 
Wallace and anor. It did not refer to the plethora of decisions in other courts with similar 
jurisprudence where the courts considered the extinguishment of a plaintiff’s title by adverse 
possession as a defence to an action by a plaintiff in trespass to land. See for example Nedd v 
Hackshaw High Court Civil Claim No. 37 of 2004 in the High Court of St Vincent and the 
Grenadines. 
 

48. If the decision in Fairness was correct, the Board in Arawak Homes would have simply said 
that the adverse possession of the Deans was irrelevant to the actions for trespass or 
possession. 
 

49. The issue for consideration is whether this Court is bound by its decision in Fairness. 
 

50. The general rule is the Court of Appeal is bound to follow its own decisions and those of 
courts of co-ordinate jurisdiction, and the "full" court is in the same position in this respect as 
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a division of the court consisting of three members. The only exceptions to this rule are: (1.) 
the court is entitled and bound to decide which of two conflicting decisions of its own it will 
follow; (2.) the court is bound to refuse to follow a decision of its own which, though not 
expressly overruled, cannot, in its opinion, stand with a decision of the House of Lords; (3.) 
the court is not bound to follow a decision of its own if it is satisfied that the decision was 
given per incuriam, e.g., where a statute or a rule having statutory effect which would have 
affected the decision was not brought to the attention of the earlier court. 
 

51. I am satisfied that having regard to the two decisions of the Privy Council in Ocean Estates 
and Dean v Arawak Homes, and the earlier decision of this court in Wallace and anor. 
which is inconsistent with the decision in Fairness, this Court can depart from its decision in 
Fairness to the extent it holds that adverse possession by a defendant for more than 12 years 
is not a sustainable defence to an action by a documentary title holder for trespass to land or 
for possession of land. That decision was given in 2017 after the decisions of the Privy Council 
in Ocean Estates, Dean v Arawak Homes and Wallace and anor. and none of those 
decisions were referred to by the Court in its judgment in Fairness. 
 

52. In the result I am satisfied that the trial judge was wrong when she held that: 
 
“55. The instant action is not an action for the recovery 
of land but is an action in trespass. Therefore, I find that 
the First Defendants reliance on adverse possession as a 
defence to the Plaintiff’s claim of trespass cannot be 
sustained…” 
 

53. In the circumstances, grounds 1, 2 and 4 are allowed.  

Ground 5 – Whether the March 2017 meeting between the parties stopped the running of 
time and brought the appellants’ undisturbed possession to an end 

54. Ground 5 is framed in the following terms: 
 

“The learned Judge erred in law when she determined (at 
paragraph 55 of the Judgment) as follows:- 

‘It was not disputed that the parties met on the 3rd 
March, 2017 whereby the Plaintiff advised Mr. 
Keith Rolle of the trespass onto the Subject 
Property. In my view not only did the First 
Defendants as at that date have knowledge of the 
Plaintiff’s assertion of ownership of the disputed 
strip of land, but time stopped running from the 3rd 
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March 2017 bringing the First Defendants 
undisturbed possession to an end’”. 

55. This ground can be dealt with quickly. The meeting of 3 March 2017 cannot, as a matter of 
law, stop time from running and bring the appellants undisturbed possession to an end. 
 

56. It is settled law that time does not stop running until a writ was issued. 
 

57. This issue was considered by the English court in Mount Carmel Investments Ltd v 
Thurlow [1988] 1 WLR 1078. In that case the documentary title holder wrote a letter to the 
trespasser demanding that he vacate the property. The trespasser refused and an action was 
brought. It was submitted that the letter tolled the period. That argument was roundly rejected 
by the court. At page 1084 Nicholls LJ said: 

“…We do not accept that, in a case where one person is 
in possession of property, and another is not, the mere 
sending and receipt of a letter by which delivery up of 
possession is demanded, can have the effect in law for 
limitation purposes that the recipient of the letter ceases 
to be in possession and the sender of the letter acquires 
possession.” 

58. Just as a demand by letter could not stop time from running, so does a meeting demanding 
that the trespasser vacate the land stop time from running. It is to be noted that the trial judge 
did not find as a fact that at the meeting of 3 March 2017 the appellants “acknowledged that 
his fence and roadway were indeed encroaching on the Plaintiff’s property, and that that 
the portion of property rightly belonged to the Plaintiff” as was alleged in paragraph 8 of 
the Statement of Claim. That allegation was denied in the appellants’ Defence. 
 

59. This is significant as the trial judge held that because the 3 March 2017 meeting stopped time 
from running, the 12 year period of possession was short 15 days. It is clear however that the 
judge was satisfied the appellants were in possession more than 12 years before the action was 
commenced on 3 July 2017. 
 

60. I am satisfied that this ground must succeed. 

Ground 3 – Whether the disputed land fell within the property conveyed to the respondent  

61. This ground complains about the finding of fact by the trial judge that the disputed land fell 
within the property conveyed to the respondent. 
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62. In considering this ground I have regard to the judgement of the Privy Council in Beacon 
Insurance Co Ltd v Maharaj Bookstore Ltd [2014] UKPC 21 where it considered the role 
of an appellate court when considering challenges to findings of fact by a trial judge. It said: 

“[11] It is important to recall the proper role of an 
appellate court in an appeal against findings of fact by a 
trial judge. This is relevant to the third of the grounds on 
which the Court of Appeal overturned the judgment of 
the trial judge. 

[12] In Watt (or Thomas) v Thomas [1947] 1 All ER 582 
at 587, to which the Court of Appeal referred in its 
judgment, Lord Thankerton stated: 

'I. Where a question of fact has been tried by a 
judge without a jury and there is no question of 
misdirection of himself by the judge, an appellate 
court which is disposed to come to a different 
conclusion on the printed evidence should not do so 
unless it is satisfied that any advantage enjoyed by 
the trial judge by reason of having seen and heard 
the witnesses could not be sufficient to explain or 
justify the trial judge's conclusion. II. The appellate 
court may take the view that, without having seen 
or heard the witnesses, it is not in a position to come 
to any satisfactory conclusion on the printed 
evidence. III. The appellate court, either because 
the reasons given by the trial judge are not 
satisfactory, or because it unmistakably so appears 
from the evidence, may be satisfied that he has not 
taken proper advantage of his having seen and 
heard the witnesses, and the matter will then 
become at large for the appellate court.' 

In that case Viscount Simon and Lord Du Parcq ([1947] 
1 All ER 582 at 584 and 591 respectively) both cited with 
approval a dictum of Lord Greene MR in Yuill v Yuill 
[1945] 1 All ER 183 at 188: 

'It can, of course, only be on the rarest occasions 
and in circumstances where the appellate court is 
convinced by the plainest considerations that it 
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would be justified in finding that the trial judge had 
formed a wrong opinion.' 

It has often been said that the appeal court must be 
satisfied that the judge at first instance has gone 'plainly 
wrong'. See, for example, Lord Macmillan in Watt (or 
Thomas) v Thomas [1947] 1 All ER 582 at 590 and Lord 
Hope of Craighead in Thomson v Kvaerner Govan Ltd 
[2003] UKHL 45, 2004 SC (HL) 1 at [16]–[19]. This 
phrase does not address the degree of certainty of the 
appellate judges that they would have reached a different 
conclusion on the facts: Piggott Brothers & Co Ltd v 
Jackson [1991] IRLR 309 at 312 (Lord Donaldson of 
Lymington MR). Rather it directs the appellate court to 
consider whether it was permissible for the judge at first 
instance to make the findings of fact which he did in the 
face of the evidence as a whole. That is a judgment that 
the appellate court has to make in the knowledge that it 
has only the printed record of the evidence. The court is 
required to identify a mistake in the judge's evaluation of 
the evidence that is sufficiently material to undermine his 
conclusions. Occasions meriting appellate intervention 
would include when a trial judge failed to analyse 
properly the entirety of the evidence: Choo Kok Beng v 
Choo Kok Hoe [1984] 2 MLJ 165 at 168–169 (Lord 
Roskill). 

[13] More recently, in Re B (a child) (care order: 
proportionality: criterion for review) [2013] UKSC 33, 
[2013] 3 All ER 929 at [53], Lord Neuberger explained 
the rule that a court of appeal will only rarely even 
contemplate reversing a trial judge's findings of primary 
fact. He stated: 

'[T]his is traditionally and rightly explained by 
reference to good sense, namely that the trial judge 
has the benefit of assessing the witnesses and 
actually hearing and considering their evidence as 
it emerges. Consequently, where a trial judge has 
reached a conclusion on the primary facts, it is only 
in a rare case, such as where that conclusion was one 
(i) which there was no evidence to support, (ii) 
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which was based on a misunderstanding of the 
evidence, or (iii) which no reasonable judge could 
have reached, that an appellate tribunal will 
interfere with it. This can also be justified on 
grounds of policy (parties should put forward their 
best case on the facts at trial and not regard the 
potential to appeal as a second chance), cost 
(appeals on fact can be expensive), delay (appeals on 
fact often take a long time to get on), and 
practicality (in many cases, it is very hard to 
ascertain the facts with confidence, so a second, 
different, opinion is no more likely to be right than 
the first).' 

[14] The Board has adopted a similar approach in this 
jurisdiction. See Harracksingh v A-G [2004] UKPC 3, 
[2004] 3 LRC 290, in which it referred (at [10]) to the 
formulation of Lord Sumner in SS Hontestroom (owners) 
v SS Sagaporack (owners) [1927] AC 37 at 47: 

'… not to have seen the witnesses puts appellate 
judges in a permanent position of disadvantage as 
against the trial judge, and, unless it can be shown 
that he has failed to use or has palpably misused his 
advantage, the higher court ought not to take the 
responsibility of revers-ing conclusions so arrived 
at, merely on the result of their own comparisons 
and criticisms of the witnesses and of their own 
views of the probabilities of the case … If his 
estimate of the man forms any substantial part of 
his reasons for his judgment the trial judge's 
conclusions of fact should … be let alone.' 

[15] There are further grounds for appellate caution. In 
McGraddie v McGraddie [2013] UKSC 58, [2013] 1 
WLR 2477 at [4] Lord Reed cited observations adopted 
by the majority of the Canadian Supreme Court in 
Housen v Nikolaisen [2002] 2 SCR 235 at [14] (quoting 
from R D Gibbens 'Appellate Review of Findings of Fact' 
(1991–92) 13 Advocates' Q 445 at 446): 
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'The trial judge has sat through the entire case and 
his ultimate judgment reflects this total familiarity 
with the evidence … The insight gained by the trial 
judge who has lived with the case for several days, 
weeks or even months may be far deeper than that 
of the Court of Appeal whose view of the case is 
much more limited and narrow, often being shaped 
and distorted by the various orders and rulings 
being challenged.' 

[16] In Piglowska v Piglowski [1999] 3 All ER 632 at 643 Lord 
Hoffmann referred to the advantage that a judge at first instance 
had in seeing the parties and the other witnesses when deciding 
questions of credibility and findings of primary fact. He 
suggested that an appellate court should also be slow to reverse 
a trial judge's evaluation of the facts and quoted from his earlier 
judgment in Biogen Inc v Medeva plc [1998] 1 LRC 21 at 39: 

'The need for appellate caution in reversing the 
judge's evaluation of the facts is based upon much 
more solid grounds than professional courtesy. It is 
because specific findings of fact, even by the most 
meticulous judge, are inherently an incomplete 
statement of the impression which was made upon 
him by the primary evidence. His expressed 
findings are always surrounded by a penumbra of 
imprecision as to emphasis, relative weight, minor 
qualification and nuance … of which time and 
language do not permit exact expression, but which 
may play an important part in the judge's overall 
evaluation.' 

[17] Where a judge draws inferences from his findings of 
primary fact which have been dependent on his 
assessment of the credibility or reliability of witnesses, 
who have given oral evidence, and of the weight to be 
attached to their evidence, an appellate court may have 
to be similarly cautious in its approach to his findings of 
such secondary facts and his evaluation of the evidence as 
a whole. In Re B (a child) [2013] 3 All ER 929 at [60] Lord 
Neuberger acknowledged that the advantages that a trial 
judge has over an appellate court in matters of evaluation 
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will vary from case to case. The form, oral or written, of 
the evidence which formed the basis on which the trial 
judge made findings of primary fact and whether that 
evidence was disputed are important variables. As Lord 
Bridge of Harwich stated in Whitehouse v Jordan [1981] 
1 All ER 267 at 286: 

'[T]he importance of the part played by those 
advantages in assisting the judge to any particular 
conclusion of fact varies through a wide spectrum 
from, at one end, a straight conflict of primary fact 
between witnesses, where credibility is crucial and 
the appellate court can hardly ever interfere, to, at 
the other end, an inference from undisputed 
primary facts, where the appellate court is in just as 
good a position as the trial judge to make the 
decision.' 

See also Lord Fraser of Tullybelton ([1981] 1 All ER 267 
at 281), Saunders v Adderley [1998] 4 LRC 485 at 49 (Sir 
John Balcombe) and Assicurazioni Generali SpA v Arab 
Insurance Group [2002] EWCA Civ 1642, [2003] 1 All 
ER (Comm) 140 at [12]–[17] per Clarke LJ. Where the 
honesty of a witness is a central issue in the case, one is 
close to the former end of the spectrum, as the advantage 
which the trial judge has had in assessing the credibility 
and reliability of oral evidence is not available to the 
appellate court. Where a trial judge is able to make his 
findings of fact based entirely or almost entirely on 
undisputed documents, one will be close to the latter end 
of the spectrum.” 

63. It is with this judicial admonition of caution that I consider the appellant’s challenge to the 
finding of fact contained in this ground. In a nutshell, the judge accepted the evidence of 
Randy White, the surveyor who testified on behalf of the respondent. The appellant called no 
expert to challenge the evidence of Mr. White. In the circumstances, I see no basis upon which 
this appellate court could set aside this finding of fact by the trial judge. This ground must fail. 

Respondent’s Notice 

64. I turn now to the Respondent’s Notice. As pointed out earlier, the respondent does not seek to 
uphold the judgment on the trial judge’s holding that as a matter of law “the First Defendants 
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reliance on adverse possession as a defence to the Plaintiff’s claim of trespass cannot be 
sustained.”  
 

65. The respondent instead seeks to challenge the judge’s finding that the appellants were in fact 
in exclusive and undisturbed possession of the disputed land for more than 12 years 
immediately preceding the commencement of this action.  
 

66. Grounds 1 and 2 are in the following terms: 

“1) The learned Judge erred in finding, to the extent she 
may have, “that the First Defendants evidence before the 
Court demonstrates that they were in actual possession of 
the disputed strip of land on the 18th March, 2005 as 
provided for by the Certificate of Occupancy by the 
Grand Bahama Port Authority, Limited”; 

2) The learned Judge erred in finding, to the extent she 
may have that, “total time of possession 11 years and 350 
days.”  

67. It is unfortunate that the judge did not go into more detail and clarity as to the basis of her 
finding that the appellants were in exclusive possession for 11 years and 350 days and as to 
when the road was paved and the fence erected. The reference to “no earlier than 18th 
March 2005, the date of the issuance of the Certificate of Occupancy” is imprecise. This 
is perhaps because of her views that it really did not matter as it was not a defence and the 
time stopped on 3 March 2017. 
 

68. Bearing in mind the judicial caution that an appellate court must have, can we say that looking 
at the judgment as a whole the judge was wrong to find the appellants were in actual 
possession of the disputed land from the date of the Certificate of Occupancy and that the total 
time of possession was 11 years and 350 days? 
 

69. On the evidence Mr. Rolle denied the suggestion by counsel for Meadows that the fence was 
not erected prior to 12 years before the commencement of the action. At page 362:31 of the 
Record the following exchange took place: 

“Q. … Mr. Rolle, I put to you that, that the fence was not 
erected more than 12 years prior to the commencement 
of this action. Do you admit or deny that? 

A. Deny.”  

Later, at page 364:32: 
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“Q. I put to you, that in fact your fence was not erected 
prior to the month of April, 2005? 

A. To the best of my recollection, it was.”   

70. In my judgment, the 3 March 2017 meeting could not operate to stop time from running 
against the respondent. Considering the judgment in the round, the judge concluded that, but 
for her erroneous view that the 3 March 2017 meeting stopped time from running, the 
appellants would have been in possession for more than 12 years when the Writ was issued 
on 3 July 2017. That is the relevant finding. I cannot say that there was no evidence to support 
that finding or that it is plainly wrong. I would reject those grounds in the Respondent’s 
Notice. 
 

71. I come now to the final two grounds in the Respondent’s Notice. They are: 

“3) That the learned judge, in any event, failed to consider 
the effect of the Restrictions set out in the Appellants’ and 
Respondent’s respective conveyances, and the judgment 
should be upheld in any event, as the Appellant 
contractually waived his right to encroach on the subject 
property; 

4) That the learned judge, in any event, failed to consider 
the effect of the Building and Sanitary Code and the 
Regulations for Town Planning and Development 2014 
which are applicable to the Freeport Subdivision and the 
judgment should be upheld in any event, as the 
Appellants’ purported defence was unsustainable.” 

72. The respondent dealt with those two grounds together and I set out the submissions on these 
grounds in full. They are: 

“Grounds 3 and 4 of the Respondent’s Notice 

14. The Respondent submits that, the trial judge having 
determined that the Disputed Property was part of the 
Meadows Property conveyed to the Respondent under 
the Meadows Conveyance, and the Appellants having 
also admitted laying and/or raising the Erections thereon, 
the effect of Grounds 3 and 4 of the Respondent’s Notice 
are such that, if the Respondent succeeds on those 
grounds, the remaining grounds in the Notice of Appeal 
fall away as irrelevant. 
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15. Section 24(1) of the Act prescribes as follows: 

‘For the purposes of this Act, a right of action to 
recover land shall not accrue and shall not be 
deemed to accrue unless the land is in the possession 
of some person in whose favour the period of 
limitation can run (hereafter in this section referred 
to as “adverse possession”). (Emphasis Added) 

16. The Respondent submits that, for the reasons set out 
in Grounds 3 and 4 of the Respondent’s Notice, the 
Appellants were not persons in whose favour any period 
of limitation could run, because of: a) their contractual 
waiver and, b) the applicable Regulations. 

A. Contractual Waiver 

17. The Rolle Conveyance provides at Recital (C) that: 

‘The Vendor has agreed to sell and the Purchasers 
have agreed to purchase the said hereditaments for 
a like estate in possession for the sum of Sixty 
Thousand Dollars ($60,000.00) in the Currency of 
the said Commonwealth [...] upon the said Uses and 
subject to the said Restrictions but otherwise free 
from encumbrances.’ (Emphasis Added) 

18. The Rolle Conveyance further provides at Clause 1 
that: 

‘In pursuance of the said Agreement and in 
consideration of the said sum of Sixty Thousand 
Dollars ($60,000.00) in the said currency now paid 
to the Vendor by the Purchasers out of monies 
belonging to them on a joint account [...] the Vendor 
as BENEFICIAL OWNER hereby grants and 
conveys unto the Purchasers ALL THAT the said 
hereditaments which said hereditaments are hereby 
designated for use for commercial purposes 
including such commercial undertakings as 
shopping area and/or professional offices and 
TOGETHER WITH the appurtenances thereunto 
belonging AND TOGETHER WITH the rights of 
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way as more particularly set out in the Conveyance 
TO HOLD the same unto and to the use of the 
Purchasers in fee simple in possession as joint 
tenants upon the said Uses and subject to the said 
Restrictions.’(Emphasis Added) 

19. The said “Restrictions” are set out in the Second 
Schedule to an Indenture of Conveyance dated 5th July 
1982 made between Freeport Commercial and Industrial 
Limited and Joseph Pinder (Grand Bahama) Estate 
Company Limited (“the Restrictions”), which also 
provides at Clause 2 thereof that the said Restrictions 
shall be binding upon all persons deriving title therefrom 
(which includes both the Appellants and the Respondent). 

20. Clause (2) of the Restrictions provides that those 
persons who receive a Conveyance of title to properties 
within Tract 19A (in this instance the Appellants and the 
Respondent) are: 

‘Not to do anything on the hereditaments which will 
interfere with the reasonable use and enjoyment of 
any adjoining property or any property in the 
immediate vicinity or neighbourhood of the said 
hereditaments....’ 

21. The Respondent submits that the protection afforded 
by the restrictive covenant is an equitable right passing 
with title to the Meadows Property and the Rolle 
Property, and constitutes an incorporeal hereditament, to 
which s. 16(3) of the Act does not apply, given the 
definition of “land” set out in s. 2(1) thereof. 

22. The Appellants having covenanted in the Rolle 
Conveyance to not interfere with the reasonable use and 
enjoyment of the adjoining Meadows Property, and such 
covenant falling outside the ambit of the Act, they were 
not persons “in whose favour the period of limitation 
could run.”  

23. That being the case, and Appellant Keith Rolle having 
admitted in cross-examination that the Appellants are 
bound by the terms of the Rolle Conveyance which 
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incorporates the restrictive covenant, they were 
restricted from trespassing or otherwise tortuously 
interfering with the Respondents use and enjoyment of 
the Meadows Property, which interference is a 
continuing trespass establishing a right of action which 
continues to accrue. 

B. The Sub-Legislative Restrictions 

24. The Respondent submits that the Appellants’ defence 
was also barred by circumstances which may be peculiar 
to the jurisdiction known as “the Port Area”, insofar as 
they are carved out by the Regulations for Town Planning 
and Development 2014 (“the Regulations”). 

25. The Regulations provide at s. 2: 

‘These Planning & Development Regulations apply 
to all areas within the administration of The Grand 
Bahama Port Authority, Limited. That is, all those 
areas referred to as The Port Area in the Hawksbill 
Creek Agreement dated 1955 and 1961. The 
regulations are subject to the Freeport Bye-Laws 
Act, Town Planning Act and Regulations and The 
Building and Sanitary Code.’ 

26. The Regulations set out various rules and regulations 
in relation to land use and development within the Port 
Area. Specifically, s. 43 of the Regulations set out the 
procedures which must be followed in order to re-
subdivide any subdivision within the Port Area. 

27. The Respondent submits that the Regulations 
effectively prevent adverse possession giving rise to title 
within the Port Area, or more particularly, within pre-
approved subdivisions within the Port Area. In fact, the 
Restrictive Covenants contained in the Meadows 
Conveyance and the Rolle Conveyance, were also pre-
approved by the Grand Bahama Port Authority Limited, 
intended to prevent alterations to the approved lot 
divisions within each subdivision. As such, the Court may 
take judicial notice of the fact that such restrictive 
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covenants are common-place as covenants at law binding 
the land in the various subdivisions within the Port Area. 

28. Consequently, the Respondent submits that adverse 
possession is expressly constrained by the Regulations, 
insofar as such adverse possession may purport to alter 
the division of lots within a subdivision within the Port 
Area.” [Emphasis added] 

73. On the contractual waiver several points must be made. 
 

74. The waiver is purportedly contained in the following provision of the restrictive covenants 
applicable to the subdivision: 

“Not to do anything on the hereditaments which will 
interfere with the reasonable use and enjoyment of any 
adjoining property or any property in the immediate 
vicinity or neighbourhood of the said hereditaments.” 

75. This covenant is simply a restatement of the common law obligation under the tort of a 
nuisance. The obligation existed without the need for the covenant. It is difficult to see how it 
can amount to the waiver of a statutory provision. If the appellants were in exclusive 
possession for twelve years then under section 25(1) of the Limitation Act the title of the 
respondent has been extinguished and the title now vests in the appellants. On the respondent’s 
argument any trespass is an interference with the reasonable use and enjoyment of any 
adjoining property. No trespasser could ever acquire a possessory title no matter how long he 
was trespassing and being in exclusive an undisturbed possession of the neighbouring 
property.   
 

76. Any contractual waiver must be clear and unequivocal and there is nothing in that provision 
which remotely suggests that it had any application to the law relating to adverse possession.  
 

77. The respondent has not cited any authority which suggests that provisions of a restrictive 
covenant in a conveyance or in any contract can amount to a waiver of rights accrued by virtue 
of adverse possession. In my judgment ground 3 of the Respondent’s Notice cannot be 
sustained and must be rejected. 
 

78. As to ground 4 relating to the Regulations, I set out the relevant Regulation referred to in the 
submissions. Regulation 43 provides: 

“43. PROCEDURES FOR RE-SUBDIVIDING A 
PARCEL WITHIN THE PORT AREA 
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Preliminary Plan 

Preliminary Plan showing subdivision of the land is 
prepared on Land Owner’s behalf (Note: all created 
parcels MUST have proper legal descriptions) 

Preliminary Subdivision Plan along with proposed 
Restrictive Covenant and any other supporting 
documents “approved in principle” by Private 
Subdivision Developer PGL, FCI, GB Devco, Bahamia, 
Tamarind, etc.) 

Preliminary Subdivision Plan along with proposed 
Restrictive Covenant and any other supporting 
documents “approval in principle” and entered into the 
PIMS by GBPA Planning Dept. 

Required Improvements 

The land is to be surveyed in accordance with the 
conditions/restrictions contained in the document and/or 
plan which gives the “approval in principle” and the 
Survey Plan must be prepared and sealed by a Licensed 
Land Surveyor. 

Three (3) originals of the Survey Plan are to be stamped/ 
signed by an officer of the Private Subdivision Developer 
(PGL, FCI, GB Devco, Bahamia, Tamarind, etc.) 

Survey Plan Recording 

Three (3) originals of the Survey Plan shall be recorded 
by GBPA Planning Dept. A GBPA Recording number is 
added and the original is scanned into the Document 
Archiving System. 

Three (3) originals of GBPA Recorded Survey Plan 
recorded in Lands & Surveys along with a Unique Parcel 
Identifying Number (UPIN) for each parcel issued and 
PIMS amendments ratified by Bahamas Department of 
Lands & Surveys. 

One (1) original of Dept. of Lands & Surveys recorded 
Survey Plan scanned and filed by GBPA Planning. 
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One (1) original of Dept. of Lands & Surveys recorded 
Survey Plan scanned and filed by GBPA Planning. 

One (1) original of Dept. of Lands & Surveys recorded 
Survey Plan filed by Private Developer.” 

79. Again, it is difficult to see how provisions relating to regulations of a local authority could 
affect the law relating to adverse possession. Nothing in the Regulations even purports to 
relate to the law of adverse possession. The provisions in the Regulations are not peculiar to 
Freeport and the Port Area as suggested by the respondent. Similar provisions regulating 
subdivisions may be found in the Planning and Subdivisions Act. 
 

80. Furthermore, there is nothing in the Regulations which makes void any conveyance of a part 
of a lot in a subdivision. 
 

81. In my judgment, there is nothing in the Regulations which affects the operation of the 
provisions of the Limitations Act. If a neighbour encroaches on a neigbour’s lot in a 
subdivision for more than 12 years, he acquires a possessory title to that part of the neighbour’s 
lot. In my judgment ground 4 of the Respondent’s Notice is rejected. 
 

82. In the circumstances, this appeal must be allowed. The orders of the trial judge are set aside 
and the respondent’s action is dismissed. The respondent must pay the appellants’ costs both 
here and in the court below, to be taxed if not agreed.    

 

__________________________________________ 
The Honourable Sir Michael Barnett, P 

83. I agree. 

 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 

 

84. I also agree.  

__________________________________________ 
The Honourable Madam Justice Bethell, JA 

 


