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Civil Appeal – Committal proceedings – Contempt – Breach of an undertaking given to the 
court – Committal for non-payment of money – Section 4 of the Debtor’s Act – Rules of the 
Supreme Court Orders 45 & 52 
 
The respondent sued the appellants to recover the sum of $135,000.00. The appellants, not 
having entered an appearance or a defence, judgment in default was entered. The appellants 
failed to satisfy the debt and the respondent sought to have them examined on their means. At 
the examination the appellants requested an adjournment on the promise to pay $500.00 
monthly until the debt was satisfied. The proposal was agreed, and the judge so ordered. The 
first appellant failed to pay the agreed amount and the respondent sought leave to have him 
committed to prison. Leave was granted and the respondent sought to have the first appellant 
committed. The first appellant was served with a copy of the Ex- Parte Summons, Statement 
supporting an Application for Leave to Apply for an Order for Committal Proceedings, 
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Affidavit of the Respondent, and an Order for Leave to bring Committal Proceedings but failed 
to appear at the Committal proceedings. Nevertheless, the judge committed the first appellant 
to prison for one month unless he paid the total sum outstanding. The appellants now appeal 
the judge’s order. 
 
Held: Appeal allowed. Committal order set aside. Costs to the appellants, to be taxed if not 
agreed.  
 
Counsel submits that contrary to the requirements of section 4 of the Debtor’s Act, the court 
failed to consider whether the first appellant had the means but refused or neglected to pay the 
judgment debt. In addition, counsel for the first appellant asserts that the failure of the judge to 
consider the application of section 4 of the Debtors Act resulted in a harsh and unreasonable 
sentence.  
 
There is no reference in the Originating Motion to an application under the Rules of the 
Supreme Court (RSC) Order 45 nor sections 3 and 4 of the Debtor’s Act. “Order 52 provides 
the remedy of committal for all contempts, and is additional to order 45 …in relation to orders 
for the payment of money. Where the committal is in respect of the disobedience of an order 
for the payment of money within a specified time then, the power to commit must be exercised 
in accordance with sections 3 and 4 of the Debtors Act.” 
 
However, in the present case, the intended appellant failed to make the required payments as 
scheduled, in accordance with the undertaking he gave to the court. The Debtors Act does not 
prohibit a person from being committed for contempt where the contempt is caused by a breach 
of an undertaking to pay money. This is not a committal for nonpayment of money under the 
Debtor’s Act but rather a committal under Order 52 for breach of an undertaking given to the 
court. The sentencing limitation in section 4 of the Debtor’s Act, therefore, does not apply in 
this case. In the circumstances it cannot be said that the four-week sentence imposed by the 
learned judge was unreasonable or unduly harsh.   
 
The RSC requires personal service of the Notice of Motion, together with a copy of the 
Statement and Affidavit to support the application for leave under rule 2. Counsel submits that 
the documents were not in fact served. Having regard to the affidavit of Superintendent 
Munroe, Counsel for the appellants did not pursue this point. There was no breach of the 
process requiring service.  
 
Counsel further submits that the judge was wrong to proceed with the application for committal 
in light of the Covid-19 regulations which prevented his ability to travel from Cat Island, where 
he resides, to New Providence, to attend the committal proceedings. Order 52 makes provision 
for the matter to be heard in open court and for the person sought to be committed to give oral 
evidence on his own behalf. The judge ought to have known of the restrictions on travel from 
Cat Island. There is no evidence that alternative arrangements were in place to allow for the 
participation of the first appellant in the committal proceedings. The judge, by proceeding with 
the hearing of the motion for contempt in the absence of the first appellant, denied him an 
opportunity to participate in the hearing of his contempt matter.   
 

Campbell v Alexiou [2006] 3 BHS J. No. 256 applied  
Hussain v Vaswani and others [2020] EWCA Civ 1216 applied 
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J U D G M E N T 

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

1. This is an appeal against the judgment of Charles, J., (“the judge”) delivered in the Supreme 
Court on 8 June 2021, committing the first appellant to the Bahamas Department of 
Corrections for one month. The judge suspended the execution of the committal order if the 
first appellant paid the outstanding sum of $129,105.00 in addition to costs of $6,125.00.  

 

The Background 

2. On 3 October 2021, the respondent sued the appellants in the Supreme Court to recover one 
hundred and thirty-five thousand (B$135,000.00). The appellants failed to enter an 
appearance or a defence, resulting in the respondent entering judgment in default of 
appearance. The appellants having failed to settle the resulting judgment debt, the 
respondent sought to have them examined on their means to satisfy the debt. 
 

3. The examination took place before the Deputy Registrar on 13 February 2014 when the first 
appellant requested an adjournment on his promise to pay the respondent five hundred 
dollars ($500.00) monthly beginning 28 February 2014. Having agreed to the proposal, the 
judge made the required order. 
 

4. The first appellant failed to pay the amounts as agreed and on 19 January 2021, the 
respondent applied to the Supreme Court for leave to get an Order to commit the first 
appellant to the Bahamas Department of Corrections. The court granted leave on 3 May 
2021.   

 
5. On 13 May 2021 the respondent sought an Order of Committal against the first appellant as 

he and the second appellant failed to settle the judgment debt of one hundred and thirty-five 
thousand dollars ($135,000.00) entered against them. On 14 May 2021 Chief Superintendent 
of Police Antonio Munroe served the first appellant with a copy of the Ex- Parte Summons, 
Statement supporting an Application for Leave to Apply for an Order for Committal 
Proceedings, Affidavit of the Respondent, and an Order for Leave to bring Committal 
Proceedings against the first appellant. At the hearing of the Committal proceedings on 8 
June 2021 before Charles, J., in the Supreme Court, the first appellant failed to appear, and 
the judge granted the following committal order: 

“UPON THE APPLICATION of the Plaintiff by Notice 
of Originating Motion filed herein on 13th May, 2021 
pursuant to Order 52 of the Rules of the Supreme Court, 
rule 3  
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AND UPON READING the Affidavit of The Plaintiff 
filed herein on 19th January A.D.2021 

AND upon hearing Mr. Leon E. Bethell of Counsel for the 
Plaintiff 

AND the First Defendant, Albert Rolle having been 
served properly with the Notice of Originating Motion 
and the Applicant’s Affidavit in support 

AND no appearance of the Defendant Albert Rolle who 
was personally served on 14th May 2021 

IT IS HEREBY ORDERED THAT: 

The first Defendant, Albert Rolle be committed to the 
Bahamas Department of Corrections for one month 
unless the Defendants pay the total outstanding sum of 
$129,105.00 plus costs in the sum of $6,125.00 by 30th 
June, 2021. The Defendants shall also pay interest at the 
statutory rate of 6.25% from the date of judgment to date 
of payment.” 

 

Notice of Appeal 

6. On 28 June 2021, the appellants filed a Notice of Appeal against the Order of Charles, J. 
The grounds of appeal are: 

“1. The learned judge erred in law in allowing the 
plaintiff to make an application for contempt without 
regard to the Rules of the Supreme Court being followed 
and applied with respect to the requirements to be 
followed in order to make such an application. 

2. The Learned Judge erred in fact and in law when she 
accepted the Respondents position with respect to the 
Appellant being served with the notice of the application 
without proof of said service. 

3. The Learned Judge erred in fact and in law when she 
proceeded with the application in any event and made the 
said order for committal. 

4. The Learned Judge erred in fact and in law when she 
ordered the Appellant to be committed for a period of one 
month where in all of the circumstances of this case it was 
unreasonably harsh to do so. 
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5. The Learned Judge erred in fact and in law when she 
failed to give consideration to the provisions of the 
Debtor’s Act.” 

 

Issues:  

7. We conveniently summarise the five grounds of appeal to three issues:  
 

1) Was the respondent’s application for leave for committal 
and the subsequent Order for Committal for Contempt of 
the appellant by the judge in breach of the procedure 
outlined in RSC 1978 (O. 52, r. 3)? (Grounds 1 and 2); 

 
2) Was the judge wrong to proceed with the application for 

leave and committal order for contempt having regard to 
the restrictions in The Emergency Powers (Covid-19 
Pandemic Management and Recovery Regulations 2021 
and the Emergency Powers (Covid-19 Pandemic) 
Management and Recovery)(North Andros, Central 
Andros and Cat Island Lockdown) Order 2021 (Ground 
3); 

 
3) Whether S.4 of the Debtor’s Act applies to this case? 

(Grounds 4 and 5). 
 

8. We will discuss the issue related to grounds four and five first. 
 
 

(a) Whether S.4 of the Debtors Act applies to this case. (Grounds 4 and 5) 
 

9. Mr. Mario Gray, Counsel for the appellants, submits that the Debtors Act applies to this 
case. Section 4 provides: 
 

“4. Subject to the provisions hereinafter mentioned, and 
to the rules, any court may commit to prison for a term 
of six weeks, or until payment of the sum due, any person 
who makes default in payment of any debt or instalment 
of any debt due from him in pursuance of any order or 
judgment of that or any other competent court: 

Provided —  

(a) that the jurisdiction by this section given of 
committing a person to prison shall, in the case of 
any court other than the court, be exercised only by 
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an order made in open court, and showing on its 
face the ground on which it is issued;  

(b) that such jurisdiction shall only be exercised 
where it is proved to the satisfaction of the court 
that the person making default either has, or has 
had since the date of the order of judgment, the 
means to pay the sum in respect of which he has 
made default, and has refused or neglected, or 
refuses or neglects to pay the same.  

Proof of the means of the person making default may be 
given in such manner as the court thinks just; and for the 
purposes of such proof the debtor and any witnesses may 
be summoned and examined on oath, according to the 
rules.  

Any jurisdiction by this section given to the court may be 
exercised by a judge sitting in chambers or otherwise in 
the prescribed manner.  

For the purposes of this section, any court may direct any 
debt due from any person in pursuance of any order or 
judgment, of that, or any other competent court, to be 
paid by instalments, and may, from time to time, rescind 
or vary such order.  

Persons committed under this section by the court, may 
be committed to the prison in which they would have been 
confined, if arrested on a writ of capias ad 
satisfaciendum, and every order of committal by the 
court shall, subject to the rules, be issued, obeyed and 
executed in the like manner as such writ.  

No imprisonment under this section shall operate as a 
satisfaction or extinguishment of any debt or demand, or 
cause of action, or deprive any person of any right to take 
out execution against the lands, goods or chattels of the 
person imprisoned, in the same manner as if such 
imprisonment had not taken place.  

Any person imprisoned under this section shall be 
discharged out of custody upon a certificate signed in the 
prescribed manner to the effect that he has satisfied the 
debt, or instalment of a debt, in respect of which he was 
imprisoned, together with the prescribed costs (if any)” 

10. Counsel for the first appellant also submits that the judge failed to consider the Debtors Act 
and particularly whether the first appellant had the means but has refused or neglected to 
pay the judgment debt. Counsel also contends that the judge ought to have had before her 
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evidence from the first appellant as to his means in order to be satisfied that he can pay, but 
has simply refused to do so. In addition, counsel for the first appellant asserts that the failure 
of the judge to consider the application of s.4 of the Debtors Act resulted in a harsh and 
unreasonable sentence. In Campbell v Alexiou [2006] 3 BHS J. No. 256 Allen J. (as she 
then was) dealt with the interplay between O. 52, O. 45 and the Debtors Act in the following 
passage at paragraphs 17, 18 and 22: 

"17 …Order 52 provides the remedy of committal for 
all contempts, and is additional to order 45 rules 1 and 5 
in relation to orders for the payment of money. 

18 Where the committal is in respect of the disobedience 
of an order for the payment of money within a 
specified time then, the power to commit must be 
exercised in accordance with sections 3 and 4 of the 
Debtors Act. 

… 

22 There is no doubt that the said order required the 
payment of money within a specified time, and so, this 
application is for committal for non-payment of money” 

 
11. In this case, there is no reference in the Originating Motion to an application under O. 45 r. 

1 and 5 for the payment of money within a specified time or to s. 3 or s. 4 of the Debtors 
Act. The learned authors of Arlidge Eady and Smith on Contempt (5th Ed) at paragraph 
3-73 had this to say about civil contempt: 

“Traditionally civil contempt is regarded as consisting in 
disobedience to an order of the court made, or breach of 
an undertaking given, in civil litigation. Whereas the 
administration of justice as a whole is threatened by a 
criminal contempt, in most cases of civil contempt less 
attention needs to be paid to considerations of public 
interest; those concerned to pursue a breach of a court 
order will ordinarily be the parties to the litigation in 
which the contempt arose. Historically, civil contempts as 
a class tended to be regarded as less grave. Nevertheless, 
there has been a growing recognition of the dual nature 
of civil contempt, in the sense that circumstances can 
indeed arise when the courts may wish to address the 
impact, from the public interest point of view, of a failure 
to comply with a court order or an undertaking. As Lord 
Woolf MR observed in Nicholls v Nicholls: 

‘Today it is no longer appropriate to regard an 
order for committal as being no more than a form 
of execution available to another party against an 
alleged contemnor. The court itself has a very 
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substantial interest in seeing that its orders are 
upheld.’” 

 
12. Here, the respondent applied by Originating Summons for an order for committal for breach 

of the undertaking given to the court in the following terms: 
 

“1. An Order of Committal against the First Defendant 
ALBERT ROLLE on the grounds that The First 
Defendant and/or his company Cat Island Air Company 
Limited have failed to settle a judgment debt which was 
entered against them on 27th March, 2015 for the sum of 
One Hundred and Thirty Five Thousand Dollars 
($135,000.00) 

2. The First Defendant has failed to carry out the 
undertaking that he gave before Deputy Registrar 
Marilyn Meeres to pay the Plaintiff the sum (sic) Five 
Hundred Dollars ($500.00) per month”.[Emphasis 
added] 

13. In Hussain v Vaswani and others [2020] EWCA Civ 1216 the appellant appealed against 
his committal to prison for breaches of undertakings given to pay the respondents money. 
The respondents applied for Mr. Hussain to be committed to prison for contempt of court 
because Mr. Hussain had failed to comply with the undertakings given to the court. At first 
instance the judge found the appellant had no intention of honouring his commitments and 
sentenced him to 12 months' imprisonment. Mr. Hussain conceded that s. 3 and s. 4 of the 
Debtors Act did not prevent him being committed for contempt but prevented the court from 
imposing a sentence of imprisonment on him. Arnold, LJ had this to say at paragraphs 45 
and 46: 

“45. …Counsel for the Vaswanis submitted that section 4 
did not prevent Mr Hussain from being imprisoned for 
his contempts because the contempts did not consist of 
“making default in payment of a sum of money” within 
the meaning of section 4. 

46.  I accept this submission. As Bates v Bates makes 
clear, section 4 must be purposively construed. As Cotton 
LJ stated, its purpose is to prevent imprisonment for non-
payment of ordinary debts. Thus, as the authorities make 
clear, it does not apply to orders or undertakings 
requiring the provision of security, whether way of 
payment into court or an appropriate bank account. I 
shall assume for present purposes that Luxmoore J was 
correct to decide in Cotton v Heyl that section 4 applies 
to an undertaking to pay money to a party which is 
otherwise precisely equivalent to an order to pay money 
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to that party. I agree with Zacaroli J in Discovery v 
Jirehouse , however, that it is necessary not only to 
construe the undertaking, but also to take into account 
the context in which, and the purpose for which, it was 
given. In the present case, as counsel for the Vaswanis 
pointed out, Mr Hussain gave the undertakings in order 
first to establish a change of circumstances which would 
open the door to a reconsideration of the refusal of a stay 
and secondly to persuade the court to exercise its 
discretion in his favour by granting a stay. Thus the 
undertakings were the price Mr Hussain paid in order to 
obtain court orders in his favour and adverse to the 
Vaswanis. In such circumstances it is vital that the court 
should be able properly to enforce undertakings given to 
it. Mr Hussain did not comply with his undertakings. 
True it is that the non-compliance manifested itself in a 
failure to pay money to the Vaswanis, but in the 
circumstances that was not a failure to pay an ordinary 
debt. On the contrary, it was a failure to honour extra 
obligations to the court which Mr Hussain assumed, over 
and above the ordinary debts he owed, for the purposes 
of obtaining advantages in the proceedings.” 

 
14. In this case, the respondent obtained a default judgment in the amount of $135,000.00 

entered against the first appellant and a subsequent examination before the Deputy 
Registrar. The first appellant in consideration for an adjournment of the examination 
proceedings before the Deputy Registrar gave an undertaking to the court to pay $500.00 to 
the respondent per month. The first appellant failed to make the required payments as 
scheduled in breach of his undertaking to the court. Contrary to the submission of the first 
appellant the Debtors Act does not prohibit a person from being committed for contempt 
where the contempt is caused by a breach of an undertaking to pay money.  
 

15. So then, the Debtors Act does not apply and the committal under Rules of the Supreme 
Court O.52 for breach of an undertaking given to the court was for failing to comply with 
the undertaking to the court and not for failing to pay money to the respondent. There is no 
merit here.  
 

16. As we have found the Debtors Act inapplicable, the sentencing limitation in s. 4 of the 
Debtors Act does not restrict the sentencing discretion of the judge where the committal is 
for a breach of the undertaking to the court. Consequently, it cannot be said that the four-
week sentence imposed by the judge was unreasonable or unduly harsh.  (Ground 4). We 
now turn to examine the procedural issues raised in this appeal. 
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(b) Was the respondent’s application for leave for committal and the subsequent Order 
for Committal for Contempt of the appellant by the judge in breach of the procedure 
outlined in RSC 1978 (O. 52, r. 3)? (Grounds 1 and 2) 
 

17. RSC 1978 O. 52, r. 2 and 3 provides: 

“2. (1) No application to the Supreme Court for an order 
of committal against any person may be made unless 
leave to make such an application has been granted in 
accordance with this rule.  

(2) An application for such leave must be made ex parte 
to the Supreme Court, and must be supported by a 
statement setting out the name and description of the 
applicant, the name, description and address of the 
person sought to be committed and the grounds on which 
his committal is sought, and by an affidavit, to be filed 
before the application is made, verifying the facts relied 
on.  

3. (1) When leave has been granted under rule 2 to apply 
for an order of committal, the application for the order 
must be made by motion to the Supreme Court and, 
unless the Court or judge granting leave has otherwise 
directed, there must be at least 8 clear days between the 
service of the notice of motion and the day named therein 
for the hearing.  

(2) Unless within 14 days after such leave was granted the 
motion is entered for hearing the leave shall lapse.  

(3) Subject to paragraph (4), the notice of motion, 
accompanied by a copy of the statement and affidavit in 
support of the application for leave under rule 2, must be 
served personally on the person sought to be committed.  

(4) Without prejudice to the powers of the Court or judge 
under Order 65, rule 4, the judge may dispense with 
service of the notice of motion under this rule if he thinks 
it just to do so.” 

18. The Rules require personal service of the Notice of Motion, together with a copy of the 
Statement and Affidavit to support the Application for Leave under rule 2. Mr Mario Gray, 
Counsel for the appellants, contends that the documents to be served by RSC 1978 (O. 52, 
r. 3) were not, in fact, served. 
 

19. However, Superintendent Antonio Munroe of Cat Island in his affidavit (filed in these 
proceedings) said he served the first appellant on 14 May 2021 with a copy of the Ex- Parte 
Summons, Statement supporting an Application for Leave to Apply for an Order of 
Committal Proceedings, Affidavit of the Respondent, Notice of Originating Motion and the 
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Order for Leave to bring Committal Proceedings against the first appellant. Faced with the 
affidavit of service from Superintendent Munroe, Counsel for the appellants did not pursue 
this point. Considering this, there is no breach of process requiring the service of the 
documents here. We now turn to the final issue.  

(c) Was the judge wrong to have proceeded with the application and made the order for 
committal having regard to the Emergency Regulations (Covid-19)? (Ground 3) 

 

20. The Emergency Powers (Covid-19 Pandemic) (Management and Recovery) Regulations 
2021 and the Emergency Powers (Covid-19 Pandemic) (Management and Recovery)(North 
Andros, Central Andros and Cat Island Lockdown)(Amendment)(No.3) Order 2021 came 
into effect at 8:00 pm on Monday 24 May 2021 and expired at 5:00 am on Tuesday 8 June 
2021, the day of the hearing in the Supreme Court. The Order provides as follows:  

“11. Cat Island: restriction on domestic and international 
travel. 

(1) Subject to paragraph (2). travel into or out of Cat 
Island is prohibited; 

(2) A person may travel into or out of Cat Island -- 

(a) on the written approval of the Competent 
Authority; 

(b) in respect of a medical emergency 

(c) for the transport of goods by the mailboat and 
carrier referred to in order 9; 

(d) in respect of the provision of an essential service 
under order 6;  

(e) where that person is an international tourist” 

 
21. This order was amended on 6 June 2021 by the Emergency Powers (Covid-19 

Pandemic)(Management and Recovery)(North Andros, Central Andros, and Cat Island 
Lockdown)(Amendment )(No. 3) Order 2021 by deleting the expiry date of 8 June 2021 and 
replacing it with 14 June 2021. The effect of this order was to prohibit travel into and out of 
Cat Island during that period except for specified emergencies. 
 

22. Mr. Leon Bethell, Counsel for the respondent, contends that the first appellant could have 
made an application or called into the court or called Superintendent Munroe and inform 
him he could not attend the court hearing. He argued that if the first appellant could not 
travel from Cat Island to New Providence, he had the responsibility to inform the court 
before the date set for the hearing.  

 
23. However, the first appellant, as a resident of Cat Island, could not be present at the court 

hearing on 8 June 2021, because of the pandemic regulations in force. 
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24. RSC 1978 (O.52, r.5) makes provision for the matter to be heard in open court and for the 
first appellant to give oral evidence on his behalf if he wishes to do so. It provides: 

 

“(1) Subject to paragraph (2) the Court hearing an 
application for an order of committal may sit in private 
in the following cases, that is to say- 

(a) where the application arises out of proceedings 
relating to the wardship or adoption of an infant or 
wholly or mainly to the guardianship, custody, 
maintenance or upbringing of an infant, or rights of 
access to an infant; 

(b) where the application arises out of proceedings 
relating to a person suffering or appearing to be 
suffering from mental disorder within the meaning 
of the Mental Health Act; 

(c) where the application arises out of proceedings 
in which a secret process, discovery or invention 
was in issue; 

(d) where it appears to the Court that in the 
interests of the administration of justice or for 
reasons of national security the application should 
be heard in private; 

but, except as aforesaid, the application shall be heard in 
open court.  

(2)… 

(3) … 

(4) If on the hearing of the application the person sought 
to be committed expresses a wish to give oral evidence on 
his own behalf he shall be entitled to do so.” 

 
25. The judge ought to have known of the restrictions on travel from Cat Island as Parliament 

passed and gazetted the regulations. The respondent cannot show that alternative 
arrangements were in place at the hearing to allow for the participation of the first appellant 
and that the court communicated this to the first appellant. In these circumstances, the judge 
went on and dealt with the motion for contempt of the first appellant, denying the first 
appellant an opportunity to take part in the hearing of his contempt matter. There is merit 
on ground 3.  
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Disposition: 

26. For the reasons set out above, we allow the appeal and set aside the decision of the judge in 
the court below to commit the first appellant to the Bahamas Department of Corrections for 
one month. Costs to the appellants, to be taxed if not agreed.  

 

 

_____________________________________________ 
The Honourable Mr. Justice Jones, JA 

 

 

_____________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 

 

 

_____________________________________________ 
The Honourable Mr. Justice Evans, JA 

 

 


