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Criminal Appeal-Application for extension of time- Joint enterprise- Possession of dangerous 

drugs with intent to supply-Conspiracy to possess dangerous drugs- Assault with a deadly 

instrument -Appeal against sentence- Appeal against conviction 

Around midnight on 8 November 2017, while patrolling the area of Highbourne Cay in Exuma, 

the police observed the appellant and his co-accused on an unlit grey boat speeding in the open 

water. The police gave chase and identified themselves by microphone and beacon lights, 

however, the boat did not stop.  A high speed chase ensued. During the chase, the boat at several 

times, sought to ram into the police boat and at one point both men were seen throwing bags 

overboard into the water. 

Upon his arrest, the appellant was charged with possession of dangerous drugs with intent to 

supply, conspiracy to possess dangerous drugs with intent to supply and assault with a deadly 

instrument. On 24 July 2019, the appellant was convicted on all charges and was sentenced to 

four years imprisonment on the conviction of the possession with intent to supply and conspiracy 

to possess and sentenced to three years imprisonment on the assault with a dangerous instrument 

charge. On 12 February 2021, the appellant filed an application for an extension of time seeking 

to appeal his conviction on the dangerous drugs charge and also his sentence for assault with a 

deadly instrument .  

Held (Isaacs, JA dissenting): Appeal dismissed; conviction and sentences are affirmed. 

per Barnett, P: Magistrates frequently have to decide questions of intent (including conditional 

intent) by a process of inference from the facts and circumstances proved. The same applies 

when the question is whether a defendant who joined with another in a venture to commit crime 

shared a common purpose or common intent (the two are the same) which included, if things 

came to it, the commission of another crime, the offence or type of offence with which he is 

charged, and which was physically committed by that other defendant.  Here, the magistrate had 

to decide whether the appellant’s agreement or common purpose with his co-accused to possess 

and transport drugs late at night included, if things came to it, the commission of ramming a 

police boat which was intended to stop and capture them in order to prevent being apprehended. 

It was reasonable for the magistrate to conclude that enterprise would have including taking 

necessary steps to avoid capture.  In this case, after the boat in which the appellant was an 

occupant, rammed the police boat, it continued at a high rate of speed to avoid capture by the 

police. It was only after they rammed the police boat and tried to escape did the appellant and his 

co accused start to throw the bags overboard. On that evidence, it is difficult to see how the 

magistrate was wrong or erred in finding that the appellant was also guilty of assault as part of 

the joint enterprise of committing possessing dangerous drugs and taking steps as were necessary 

to avoid detection and capture.  
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The 4 year sentence for the possession of dangerous drugs is consistent with other sentences 

approved by this court. There is no basis for this court interfering with the 4 year sentence 

imposed by the magistrate. 

 

Donovan Hart v Commissioner of Police MCCrApp No. 178 of 2018 mentioned 

Dwayne Henderson v Commissioner of Police MCCrApp No. 172 of 2013 mentioned 

Liston Perpall v Commissioner of Police MCCrApp No. 109 of 2013 mentioned 

Raleigh Seymour v Commissioner of Police MCCrApp No. 83 of 2013 mentioned 

R v Jogee and R v Ruddock [2016] UKPC 8; [2016] UKPC 7 considered 

Sergio Coava v COP  No 16 of 2014 considered 

Webster v COP No 288 of 2014 considered 

Wayne Price v Commissioner of Police MCCrApp & CAIS 320 of 2014 mentioned 

 

per Isaacs, JA: The Magistrate's opinion as to the benefit that may be conferred on the appellant 

by the actions of the driver of the vessel, is of no moment in determining whether or not the 

appellant was a part of the common design to assault the police officers. I do not find the 

Magistrate's inference that the appellant joined in with the driver’s attempt to assault the police 

officers as reasonable given the state of the evidence adduced before him. It is inconceivable that 

the appellant, in associating himself in a clandestine drug run with no weapons on board, would 

have agreed inferentially or otherwise to ram a police vessel of indeterminate size, at night in the 

open sea thereby imperiling his own life. 

Alexander Williams v. Regina SCCrApp No. 155 of 2016 mentioned 

Chan Wing-siu v R [1985] AC 168 considered 

Errol Knowles v Regina SCCrApp. No. 79 of 2017 mentioned  

Garvin Adderley v Regina SCCrApp. No. 250 of 2017 mentioned 

McAuliffe v R (1995) 130 ALR 26  

R v Powell and another; R v English [1997] 4 All ER 545 considered 

R v Uddin [1999] LR considered 

R v Ward (1987) 85 Cr App R 71 

The Attorney General v Omar Chisholm MCCrApp No. 303 of 2014 considered 

 

 

____________________________________________________________________________ 

JUDGMENT 

______________________________________________________________________________ 

 

Judgment Delivered by the Honourable  Sir Michael Barnett, P, Kt: 

1. This is an appeal against conviction and sentence. 
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2. The appellant along with his co accused, Bartholomew Pinder, was convicted of one 

count of  possession of dangerous drugs with intent to supply, one count of conspiracy to 

possess dangerous drugs with intent to supply and one count assault with a deadly 

instrument. He was sentenced to four years imprisonment on the conviction of the 

possession with intent to supply and conspiracy to possess and sentenced to three years 

imprisonment on the assault charge. 

 

3. The appellant appeals his conviction on the assault charge and his sentence on the 

conspiracy to possess charge. 

 

4. The facts are set out in the Magistrate’s ruling. Following a high speed chase in the area 

of Highbourne Cay and Samson Cay, the appellant and his co accused Pinder were 

arrested and charged with possession of dangerous drugs with intent to supply, 

conspiracy to possess dangerous drugs with intent to supply and assault with a deadly 

instrument. 

 

5. A number of police officers on routine patrol saw a grey midnight boat with two males on 

board with no running lights and driving at a high rate of speed on the open water. In 

intercepting the boat, the occupants of the midnight tried to ram the marked police vessel. 

As a result, the police fired shots in the direction of that oncoming vessel. The midnight 

boat continued speed and the police boat caught up with it near the area of Hawksbill 

Cay. The males were seen throwing sacks overboard. Police stopped, placed the GPS in 

the area to mark the spots where the sacks were, and allowed the vessel to continue its 

dash. There was another police vessel in the area that intercepted the same grey midnight 

boat. It was observed that Pinder, the fairer skin of the two males was the driver of the 

grey midnight boat and Robinson was the darker skinned. It was also noted that Robinson 

was at the back of the boat throwing off sacks and Pinder also assisted in throwing off 

sacks. Six sacks were retrieved from the water. The defendant Robinson was shot during 

the melee. Pinder was interviewed, he acknowledged that it was his boat, and that he left 

Sandy Point, Abaco with Robinson to test drive the boat. He acknowledged that he, 

somewhere in The Exuma Cays, encountered the police and denied colliding or 

attempting to collide with the police vessel or  throwing sacks into the sea. Robinson, 

also interviewed, acknowledged that he also left Sandy Point, Abaco with Pinder, to test 

drive the boat and to go to Long Island to see some  family members. On their way they 

encountered bad weather and they turned around. He fell asleep and was awoken by a 

gun shot. Both defendants offered no evidence in their defence  as is their right.  

 

6. On the issue of assault, the magistrate said: 

“In accordance with Section 20 of the Penal Code an assault is 

committed when a person places another person in fear of 
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being harmed. It is not disputed that to facilitate a getaway 

and to elude the Police and put fear or cause harm in the 

sinking of that vessel they attempted to ram the Police vessel 

on two separate occasions, placing fear to all onboard that 

vessel.  Following the principle laid down in R v. Philip 

Farquharson [1972] UKPC 24, Bahamian locus classicus, it 

was the common design of both defendants to evade the Police 

by attempting to ram the boat although Robinson was not the 

driver. Had the attempt been successful it would have 

facilitated both of their escape. The deadly instrument used 

was the vessel itself as there were no other weapons found 

onboard. It is because of the fear invoked in the police  officers 

that two of the three officers drew their weapons and fired on 

the midnight vessel as it attempted to ram them, thus hitting 

the boat's engine and injuring Mr. Robinson in the process, 

none of which is disputed by the defendants. Therefore, the 

Court is satisfied that both defendants committed an assault.” 

7. The appellant has appealed his conviction on the assault charge. He has not appealed his 

conviction on the dangerous drugs conviction. He has appealed his sentence on the 

dangerous drugs conviction. 

 

8. The ground of his appeal against the conviction on the assault charge is that the 

magistrate erred because there was no evidence before him from which he could 

reasonably form the conclusion that the appellant had the intention to assault the police 

officers with the vessel. The appellant was at the rear of the vessel and did not drive the 

vessel into the police boats. He was discarding the bags of marijuana into the ocean. The 

appellant argues that there is nothing to show that the appellant demonstrated the intent 

by his actions or otherwise that he intended to assault the police officers. The appellant 

argues that there exists no act or behavior on his part that would tend to show that he 

intended to assault the police officers. Even if the mens rea attributed to the appellant was 

gleaned from the principle of common design, there was nothing in the evidence to 

attribute the mens rea to the appellant. 

 

9. The appellant accepts that he was part of a common design to possess the drugs with 

intent to supply but that design on the evidence did not include an intent to assault the 

police officers. 

 

10. I set out his argument as contained in his written submissions, 
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“ There is nothing to suggest that the appellant intended to 

assist the co-accused with the requisite intent to commit 

assault. The only thing that can be inferred is that the 

appellant was acting in accordance with the enterprise of 

possession of dangerous drugs with intent and his actions of 

offloading the bags into the sea was for the purpose of fulfilling 

that enterprise and avoiding detection”  

11. I do not agree. 

 

12. The law with respect to common design or joint enterprise was restated by the House of 

Lords and Privy Council,  R v Jogee [2016] UKPC 8; [2016] UKPC 7  paragraphs 93 et 

seq. 

 

13. The Board observed that magistrates frequently have to decide questions of intent 

(including conditional intent) by a process of inference from the facts and circumstances 

proved. The same applies when the question is whether a defendant who joined with 

another in a venture to commit crime shared a common purpose or common intent (the 

two are the same) which included, if things came to it, the commission of another crime, 

the offence or type of offence with which he is charged, and which was physically 

committed by that other defendant.  

 

14. The Board said that magistrates must consider whether they are sure that the other 

defendant’s act was within the scope of the joint venture, that is, whether the defendant 

expressly or tacitly agreed to a plan which included that other defendant going as far as 

he did, and committing another crime, if the occasion arose. 

 

15. Therefore, if in this case the magistrate is satisfied that there was an agreed common 

purpose to commit crime the crime of possessing drugs and transporting them at night, 

and if he is satisfied also that one defendant must have foreseen that, in the course of 

committing that crime, the other defendant might well commit another crime in order to 

carry out the crime which they had agreed upon, the magistrate may in appropriate cases 

be justified in drawing the conclusion that the defendant had the necessary conditional 

intent that the other crime should be committed, if the occasion arose; or in other words 

that it was within the scope of the plan to which the defendant gave his assent and 

intentional support.  

 

16. In this case the magistrate had to decide whether Robinson’s agreement or common 

purpose with Pinder to possess and transport drugs late at night included if things came to 

it, the commission of ramming a police boat which was intended to stop and capture them 

in order to prevent being stopped and captured. 
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17. If a magistrate was sure that the Pinder’s act in ramming the police boat in order to 

prevent being captured was within the scope of the common purpose to transport the 

drugs illegally and Robinson expressly or tacitly agree to a plan which included taking 

such steps as are necessary to prevent capture including ramming any police boat trying 

to capture them then the magistrate is entitled to find Robinson as guilty as Pinder for the 

offence of assault. 

 

18. In this case, the submissions by the appellant concedes that it can be that “the appellant 

was acting in accordance with the enterprise of possession of dangerous drugs with intent 

and his actions of off-loading the bags into the sea was for the purpose of fulfilling that 

enterprise and avoiding detection”. 

 

19. In my judgment it was also reasonable for the magistrate to conclude that enterprise 

included taking steps to avoid capture. 

 

20. In this case, after the boat in which the appellant was an occupant rammed the police 

boat, it continued at a high rate of speed to avoid capture by the police. It was only after 

they rammed the police boat and tried to escape did the appellant and his co accused start 

to throw the bags overboard.  

 

21. On that evidence it is difficult to see how the magistrate was wrong or erred in finding 

that the appellant was also guilty of assault as part of the joint enterprise of committing 

possessing dangerous drugs and taking steps as were necessary to avoid detection and 

capture. 

 

22. In my judgment the appeal against the conviction for assault has no merit and must be 

rejected. 

 

23. As to the appeal against the 4 years sentence, the appellant argues that it is unduly harsh. 

The amount of drugs in this case was 433 lbs. of marijuana. appellant refers to three 

decisions where persons convicted of possession dangerous drugs of larger quantities 

were sentenced to only 3 years imprisonment.  

 

24. In the case of Donovan Hart v Commissioner of Police MCCrApp No. 178 of 2018, 

this case involved 1606lbs of marijuana; the defendant in that case received a 3 year 

sentence. In the case of Liston Perpall v Commissioner of Police MCCrApp No. 109 of 

2013, this case involved 584lbs of marijuana; the defendant in that case received a 3 year 

sentence plus a fine. In the case of Dwayne Henderson v Commissioner of Police 

MCCrApp No. 172 of 2013, this case involved 852lbs of marijuana; the defendant in that 

case received a 3 year sentence (and it is noted that this took into account his previous 

convictions). Finally he refer to the case of Raleigh Seymour v Commissioner of Police 
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MCCrApp No. 83 of 2013 which involved 526lbs of marijuana; the defendant in that case 

received a 3 year sentence plus a fine. 

 

25. However, the 4 years sentence is consistent with other sentences approved by this court. 

For example, in Sergio Coava v COP  No 16 of 2014 the appellant, after a guilty plea,  

was convicted of possession of dangerous drugs with intent to supply and importation of 

the drugs. He was sentenced to 4 years imprisonment on each count and appealed those 

sentences as unduly harsh. His appeal was dismissed and the 4 years sentences were 

affirmed. In Webster v COP No 288 of 2014 the appellant, after a guilty plea, was 

convicted of two counts of conspiracy to possess dangerous drugs with intent to supply 

and two counts of possession of dangerous drugs with intent to supply. He was sentenced 

to 4 years on each count. The drugs involved were 149 lbs. of Indian Hemp and 17.4 lbs. 

of amphetamines. His appeal against the 4 years sentence was dismissed. The court said  

 

“ Given the amount of drugs found in Webster possession and 

given the sentences this court has affirmed as appropriate in 

cases such as Junior Davis v Commissioner of Police MCCrApp 

& CAIS No 102 of 2013 and Garfield Palmer v The 

Commissioner of Police MCCrApp & CAIS No 116 of 2013 

where the quantity of drugs was substantially less, we are of 

the view that the 4 year sentences imposed in this case area not 

outside the range of sentences which would reasonably be 

considered appropriate in the circumstances”   

  

26. Finally in Wayne Price v Commissioner of Police MCCrApp & CAIS 320 of 2014, this 

court affirmed a sentence of 4 years for possession of 600 lbs. of marijuana.  

 

27. In this case the appellant although the appellant has no previous convictions, he does not 

have the benefit of mitigation as a result of an early guilty plea. In our view, having 

regard to previous decisions of this court, there is no basis for this court interfering with 

the 4 years sentence imposed by the magistrate as being unduly harsh. 

 

28. The appeal against sentence is also dismissed. 

 

 

Judgment Delivered by the Honourable  Justice Jon Isaacs, JA: 

29. The appellant was convicted on 24 July 2019, for the offences of possession of dangerous 

drugs with intent to supply, conspiracy to possess dangerous drugs with intent to supply 

and assault with a deadly instrument. He was sentenced to serve a maximum of four 

years' imprisonment for the offences. On 4 September 2019, he filed a Criminal Form 1 
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but did not indicate in it what he sought to appeal, i.e., conviction and/or sentence; nor 

did he state any grounds for his appeal. 

 

30. On 12 February 2021, an amended notice of motion was filed on the appellant's behalf 

that sets out the new grounds of appeal; They are as follows: 

"1. That the Learned Magistrate erred in law by convicting the 

Appellant of the offence of Assault with a deadly weapon. 

2.That the sentence was unduly harsh in the circumstances." 

31. A person who wishes to appeal a magistrate's decision is required, pursuant to section 

235(2) of the Criminal Procedure Code (" the CPC"), to give notice of his desire to 

appeal within seven days after the day on which the decision was given. The section 

reads: 

"(2) An appellant, within seven days after the day upon which 

the decision was given from which the appeal is made, shall 

serve a notice in writing, signed by the appellant or his counsel, 

on the other party and on the magistrate’s court of his 

intention to appeal and of the general grounds of his appeal:  

Provided that any person aggrieved by the decision of a 

magistrate’s court may upon notice to the other party apply to 

the court to which an appeal from such decision lies, for leave 

to extend the time within which such notice of appeal 

prescribed by this subsection may be served, and the court 

upon the hearing of such application may extend such time as 

it deems fit." 

32. The proviso to sub-section (2) does invest the discretion in the Court to extend the time 

for appealing.  

The Extension of Time Application 

33. The appellant filed an application for the extension of time within which to appeal ("EOT 

application") on 12 February 2021. The following appears in the application: 

"1.That since the time of my conviction I was committed to 

prison. I did not within the time of the seven days within which 

to appeal have any money to instruct counsel. 

2. I was at the mercy of the Prison authorities when it came to 

being  provided with the means to approach this court. 

3. That when I was afforded the proper means by the 

authorities to  prosecute my appeal I did so at the earliest time 

and to the best of my ability." 
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34. The Court routinely hears EOT applications and has arrived at a formula that may be 

used on a consideration of whether or not the application should be allowed. In The 

Attorney General v Omar Chisholm MCCrApp No. 303 of 2014, Adderley, JA 

identified four factors the Court must consider when determining whether or not to grant 

an extension of time within which to appeal. He stated at paragraph 12: 

"12. It is settled that in exercising its discretion whether to 

grant or refuse an extension of time the court considers four 

things: the length of the delay, the reason for the delay, the 

prospect of success, and the prejudice, if any, to the 

respondent." 

35. See Alexander Williams v. Regina SCCrApp No. 155 of 2016, Errol Knowles v 

Regina SCCrApp. No. 79 of 2017 and Garvin Adderley v Regina SCCrApp. No. 250 of 

2017. 

 

36. The delay in this case is substantial because the intended appellant was sentenced on 24 

July 2019 and he did not file an EOT application until 12 February 2021. Thus, the period 

of delay is some eighteen months. The explanation proffered for the delay is 

unreasonable, viz, being impecunious is not a reason for not launching an appeal within 

the requisite time. Further, appeals may be launched - and have been in the past - by a 

letter written by a convict. The intended appellant does not indicate when he was 

afforded the "proper means by the authorities to prosecute" his appeal. 

 

37. There is no perceptible prejudice inuring to the respondent should the Court exercise its 

discretion to extend the time for appealing. Hence, this factor is treated as having no 

weight in the scales of convenience. 

 

38. Nevertheless, inasmuch as I hold the view that the prospects of success of an appeal 

carries more weight in the "scales of convenience" than the other three factors, I propose 

to focus on that factor more closely than the others. 

 

Prospects of Success 

 

39. The intended appellant's prospects of success must be gauged by the grounds he has filed; 

Hence, I begin with a consideration of ground 1. 

 

Ground 1 - That the Learned Magistrate erred in law by convicting the Appellant of the 

offence of Assault with a deadly weapon. 

 

40. The identification of the joint enterprise by the Magistrate was essential to his 

determination that all of the men on board that vessel were complicit in the attempted 

ramming of the police vessel. In order to make that determination he would necessarily 

have to have regard to the circumstances surrounding the alleged offence. 
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41. In his written decision, the Magistrate identified six issues for his determination, the sixth 

of which was: Was there an assault or attempted assault on any person and did the 

defendants commit the offence? 

42. The Magistrate's treatment of the sixth issue is reproduced here: 

"6. Was there an assault or attempted assault on any person 

and did the defendants commit the offence? 

In accordance with Section 20 of the Penal Code an assault is 

committed when a person places another person in fear of 

being harmed. It is not disputed that to facilitate a getaway 

and to elude the Police and put fear or cause harm in the 

sinking of that vessel they attempted to ram the Police vessel 

on two separate occasions, placing fear to all on board that 

vessel. Following the principle laid down in R v. Philip 

Farquharson [1972] UKPC 24, Bahamian locus classicus, it 

was the common design of both defendants to evade the Police 

by attempting to ram the boat although Robinson was not the 

driver. Had the attempt been successful it would have facilitate 

(sic) both of their escape. The deadly instrument used was the 

vessel itself as there were no other weapons found on board. It 

is because of the fear invoked in the police officers that two of 

the three officers drew their weapons and fired on the 

midnight vessel as it attempted to ram them, thus hitting the 

boat's engine and injuring Mr. Robinson in the process, none 

of which is disputed by the defendants." [Emphasis added] 

43. Section 265(5) of the Penal Code states:  

"265. Whoever is convicted of an unlawful assault of any of the 

following kinds, namely - 

(5) assault with any deadly or dangerous instrument or means, 

shall be liable to imprisonment for three years." 

44. It is apparent that the Magistrate began his analysis of joint responsibility by already 

grouping the appellant in the company of the driver of the vessel and vesting in him the 

intent to ram the police vessel. He found that the benefit to the appellant of the driver's 

actions was sufficient to ground an inference that the appellant's association with the 

smuggling enterprise meant that he was a part of anything done by his confederates while 

that enterprise was ongoing.  

 

45. At paragraph 5 of the President's draft judgment, he appears to have used the same 

starting point as the Magistrate. He says: 
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" In intercepting the boat the occupants of the midnight tried 

to ram the marked police vessel." [Emphasis added] 

 

46. The evidence of the police officers is that the driver of the vessel, Pinder, attempted to 

ram their vessel. The issue for the Magistrate - and for the Court - to determine was 

whether the appellant had joined in Pinder's attempt to ram the police vessel; and to 

arrive at a conclusion, he had to find the appellant joined in the conspiracy to possess 

dangerous drugs with the understanding that force was going to be used.  

47. Further, the statement by the Magistrate that: "It is not disputed that to facilitate a 

getaway and to elude the Police and put fear or cause harm in the sinking of that 

vessel they attempted to ram the Police vessel on two separate occasions, placing 

fear to all on board that vessel." may not be entirely accurate. Although neither 

defendant testified during the trial, in the interviews with the appellant and his co-accused 

that was spoken to in the evidence of Police Sergeant 2998 Delton Davis, both denied 

trying to ram the police vessel. 

 

48. In the following paragraphs, I highlight parts of the evidence given by the police 

witnesses about the event as recorded by the Magistrate. The record to which I will refer 

was translated by the Magistrate to a court stenographer from his handwritten notes. The 

page numbers referenced by me are consonant with those in the translated record. 

 

49. Reserve Assistant Superintendent Police, Henry Haley testified inter alia: 

 

“…his crew, consisting of Corporal Ford, Officer Rolle and 

Officer McKenzie, 

I put on the beacon light. And I noted that that go-fast boat 

had no running lights on and it was at a high rate of speed 

when it passed. It sped up and I used my fog horn. It tried to 

ram us. 

[...] and then it says something given to McKenzie. I was in fear 

for my life and I took out my M-16 and fired eight rounds at 

the engine with no -- [...]. they sped up. (p. 3) 

The 33-foot midnight was headed west towards” (p. 6) 

50. The evidence of Police Corporal 3063 Daniel Ford, the driver of the police vessel 

allegedly menaced by the vessel in which the appellant was found was to the following 

effect: 

“He attempted to ram the police boat. I was in fear for my life 

and at that time we all fired shots”. (p.8) 

51. Police Corporal 3636 Jason Rolle testified, inter alia: 
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“Ford was the captain at the time, and he drove alongside the 

vessel. The vessel was a grey midnight with two, 300 Suzuki 

engines on board. The captain of the midnight expressed 

increased speed and he attempted to hit the police boat. (p. 10) 

Yes, they increased speed. They attempted to ram the boat and 

I became in fear of my life. It was speeding and it was in fact a 

chase. They were zigzagging. [Emphasis added] 

25-foot or so was the size of the boat.” (p. 11) 

52. Police Constable 3543 Keiarj McKenzie, Sr. testified, inter alia: 

“A second attempt was made by the captain to ram us. I had a 

9 mm Beretta. I discharged three rounds into the stern.” (p. 12) 

53. Under cross-examination by Mr. Campbell, Counsel for the appellant, 3543 McKenzie 

said:  

“The midnight vessel wanted to ram the police boat. The 

captain was able to do manoeuvers from them hitting our 

vessel. They made a second attempt to ram us, and they did it 

again, several attempts.” (p. 13) [Emphasis added] 

 

54. In her submissions to the Magistrate Inspector Moss contended, inter alia: 

“Robinson was not an innocent bystander. He also threw bags 

overboard before he was shot. (p. 22) [Emphasis added] 

Boat driven towards them by Pinder putting them in fear for 

their life under section 21 of the Penal Code, the element of 

fear.” (p.28)  

55. It may be gleaned from the foregoing that the midnight vessel passed the police vessel 

and a chase ensued. The midnight vessel was zigzagging according to 3636 Jason Rolle. 

At times the police vessel was alongside the midnight vessel. As I understand the term 

"zigzagging" it is an action involving course alterations by abrupt right and left turns. 

Thus, the actions of the driver of the midnight vessel in zigzagging may explain the  

"several attempts" to "ram" the police vessel mentioned by 3543 McKenzie. 

 

56. I note also that the police officers fired at least eleven rounds on the midnight vessel - 8 

on R/ASP Haley's account and 3 on 3543 McKenzie's account - ostensibly in an attempt 

to disable the boat's engines. I say "at least" because 3063 Ford said, "... we all fired 

shots". It does not appear that any shot found the intended target, the boat engines, since 

the midnight vessel was not just able to continue on its way, but managed to elude the 

pursuing police vessel. 
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The Authorities 

57. I turn now to consider some of the relevant authorities that may have an impact on my 

judgment. In R v Powell and another; R v English [1997] 4 All ER 545, the House of 

Lords considered the case of an appellant who, along with one Weddle, had participated 

in an attack on a police officer while armed with wooden posts. The police officer died 

from fatal stab wounds inflicted by Weddle. English was charged with murder and during 

his trial the judge told the jury that they could convict if they found that he had joined in 

an unlawful attack realizing at the time that there was a substantial risk that the co-

accused might kill the police officer during the attack or at least cause some really serious 

injury to him. English was convicted and appealed to the Court of Appeal; which court 

dismissed his appeal. He appealed to the House of Lords. In allowing his appeal, all of 

their Lordships adopted the judgment of Lord Hutton; although some of their Lordships 

made trenchant observations of their own. For example, Lord Steyn stated, inter alia, at 

page 551: 

"The foresight of the secondary party must be directed to a 

real possibility of the commission by the primary offender in 

the course of the criminal enterprise of the greater offence. The 

liability is imposed because the secondary party is assisting in 

and encouraging a criminal enterprise which he is aware might 

result in the commission of a greater offence. The liability of an 

accessory is predicated on his culpability in respect of the 

greater offence as defined in law." [Emphasis added]  

58. Lord Hutton regarded the prosecution's case against English at page 554 as raising the 

issue: 

"... that, even if he did not know that Weddle had a knife, 

English foresaw that Weddle would cause really serious injury 

to the police officer, and that this foresight was sufficient to 

impose criminal liability upon him for the murder. 

Accordingly the second question arises in the case of English 

and that question is, in essence, whether the secondary party is 

guilty of murder if he foresaw that the other person taking 

part in the enterprise would use violence that would cause 

really serious injury, but did not foresee the use of the weapon 

that was used to carry out the killing." 

59. At page ... Lord Hutton continued: 

" My Lords, I consider that there is a strong line of authority 

that where two parties embark on a joint enterprise to commit 

a crime, and one party foresees that in the course of the 

enterprise the other party may carry out,  with the requisite 

mens rea, an act constituting another crime, the former is 

liable for that crime if committed by the latter in the course of 

the enterprise. This was decided by the Court of Appeal, 
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constituted by five judges, in R v Smith (Wesley) [1963] 3 All 

ER 597, [1963] 1 WLR 1200."  

60. In providing a backdrop of the development in the law of common design, Lord Hutton 

referred to a line of authority that demonstrated its genesis was not in logic but in public 

policy. Those authorities included Chan Wing-siu v R [1985] AC 168, R v Ward (1987) 

85 Cr App R 71. McAuliffe v R (1995) 130 ALR 26 and R v Ward (1987) 85 Cr App R 

71. At page 562 of Powell, his Lordship said: 

"In Chan Wing-siu v R [1985] AC 168 at 172 counsel for the 

Crown submitted: 'Regard must be had to public policy 

considerations. Public policy requires that when a man lends 

himself to a criminal enterprise knowing it involves the 

possession of potentially murderous weapons which in fact are 

used by his partners with murderous intent, he should not 

escape the  consequences to him of their conduct by reliance 

upon the nuances of  prior  assessment of the likelihood that 

such conduct will take place. In these circumstances an 

accomplice who knowingly takes the risk that such conduct 

might, or might well, take place in the course of that joint 

enterprise should bear the same responsibility for that conduct 

as those who use the weapons with the murderous intent.' 

Sir Robin Cooke stated ([1984] 3 All ER 877 at 882, [1985] AC 

168 at 177): 'What public policy requires was rightly identified 

in the submissions of the Crown. Where a man lends himself to 

a criminal enterprise knowing that potentially murderous 

weapons are to be carried, and in the event they are in fact 

used by his partner with an intent sufficient for murder, he 

should not escape the consequences by reliance on a nuance of 

prior assessment, only too likely to have been optimistic.” 

 

61. Lord Hutton continued at page 566: 

“In conclusion, I would wish to refer to a number of other 

points which  arise from the submissions in these appeals. The 

first issue is what is the degree of foresight required to impose 

liability under the principle stated  in Chan Wing-siu v R [1984] 

3 All ER 877, [1985] AC 168. On this issue, I am  in respectful 

agreement with the judgment of the Privy Council in that case 

that the secondary party is subject to criminal liability if he 

contemplated the act causing the death as a possible incident of 

the joint venture, unless the risk was so remote that the jury 

take the view that the secondary party genuinely dismissed it 

as altogether negligible." 

In McAuliffe v R (1995) 130 ALR 26 at 33 (a case referred to by 

Lord Hutton, the High Court of Australia said, inter alia, that it, "is 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23ALLER%23sel1%251984%25vol%253%25tpage%25882%25year%251984%25page%25877%25sel2%253%25&A=0.5855584471760541&backKey=20_T148910870&service=citation&ersKey=23_T148803847&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251985%25tpage%25177%25year%251985%25page%25168%25&A=0.43041446512143566&backKey=20_T148910870&service=citation&ersKey=23_T148803847&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251985%25tpage%25177%25year%251985%25page%25168%25&A=0.43041446512143566&backKey=20_T148910870&service=citation&ersKey=23_T148803847&langcountry=GB
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in accordance with the general principle of the criminal law 

that a person who intentionally assists in the commission of a 

crime or encourages its commission may be convicted as a 

party to it.” 

62. In R v Mendez and another [2010] 3 All ER 231, an English Court of Appeal case, 

Toulson, LJ made, what in my view, a pertinent observation at paragraph 47 when he 

said, inter alia:  

"It would not be just that D should be found guilty of the 

murder of V by P, if P's act was of a different kind from, and 

much more dangerous than, the  sort of acts which D 

intended or foresaw as part of the joint enterprise." 

63. In Farquharson v R [1973] AC 786, Lord Kilbrandon said, inter alia, at page 796: 

" As all join in the understanding that force is to be so used, so 

if force be used all join in the intention to use force." 

64. I set out in part, the circumstances surrounding the case against the appellant in 

Farquharson. They are taken from page 287 of the judgment of Lord Kilbrandon: 

"In the early hours of the morning of April 21, 1971, the three 

men, Pinder,  Darling and the appellant, broke into a dwelling 

house. Pinder had a .22 caliber pistol in his hand, while 

Darling carried a cutlass. The appellant was unarmed. The 

object of the break-in was theft, and there was evidence that 

the appellant stole some property. The inhabitants of the house 

were disturbed. Pinder fired two shots, one of which killed the 

householder, the other of which wounded the householder's 

wife. There was inconclusive evidence of slight injury by the 

cutlass to the householder's daughter. The planning of the 

break-in and its execution were described in a statement made 

by the appellant to the police. The clear effect of that statement 

is that before the weapons were used the appellant knew that 

they were in the possession of his associates."   

65. Their Lordships had little difficulty in concluding that as Farquharson, albeit unarmed, 

had joined in an enterprise with two armed men to break and enter a home with the 

knowledge that his confederates were armed, he did so with the understanding that force 

was to be used. Thus, when one of his confederates used his weapon to kill the 

householder, the appellant could be found guilty of murder. 

66. In Henfield and another v Regina [2002] BHS J. No. 162, the appellants were charged 

with the murder of a man called Woods. They were convicted of manslaughter; and 

sentenced. They appealed. In an oral judgment delivered by Churaman, JA, allowing 

Rolle's appeal, the Court (differently constituted) the facts of the case are outlined in 

paragraphs 3 through 10 as follows: 
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"3 The circumstances out of which this very unfortunate 

incident arose were briefly these: The two appellants, Rolle 

and Henfield, were two of a  greater number of men who were 

apparently at the Zoo Nightclub in New Providence. Also at 

that nightclub appeared to have been the man Woods and his 

girlfriend. 

 

4 Later that evening, Woods came down to the centre of town 

it seems and  was somewhere by the Imperial Cafe. And it so 

happened that Rolle, Henfield and the others who were in the 

group of Rolle and Henfield also came to that cafe. There was 

clearly a misunderstanding involving Woods and some 

unidentified person, but it is not unreasonable to assume that 

the unidentified person was one of the people in the party of 

Rolle and Henfield. Whatever was the nature of that 

disagreement, which apparently  involved Woods' girlfriend, 

the police broke that up. And when one would  have thought 

that all should be well, it turned out that there were to be 

further difficulties. 

 

5 It turned out that Woods came out of the cafe and was 

somewhere in the region of the Hilton Hotel when something 

approaching pandemonium broke out. There were several 

witnesses testifying to the effect that one or other of the men in 

the group of Henfield had a cutlass. One of the witnesses 

testified that Rolle had a cutlass, and the brother of Woods had 

a scuffle with Rolle and succeeded in disarming Rolle. But the 

evidence suggesting that Rolle was armed with a cutlass seems 

to be at variance with the evidence of Miss Albury to which I 

shall refer presently. 

 

6 And at the end of the day, the critical evidence turned out to 

be this: That  a young lady, a Miss Albury, who was in the car 

which had brought Rolle, Henfield and others from the Zoo to 

the cafe, was sitting in the car when Rolle and Henfield and 

another one of their group rushed to the car. Her testimony 

was to the effect that Henfield reached within the car where 

she was sitting and retrieved a knife from the car. Her evidence 

was that the other two, one of whom was Rolle, went to the 

trunk of the car, and Rolle  armed himself with a bottle, a 

Kalik bottle. 

 

7 Whatever happened thereafter obviously was very unclear as 

a result of the element of pandemonium that had taken place. 

But one of the witnesses for the Crown as I said claimed that 

he saw Rolle with a cutlass.  Whether he had got that cutlass 
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from the trunk of the car, no one knows,  but one of the 

friends of Woods -- or rather in fact it was Woods' brother --

had a scuffle with Rolle and the evidence suggests that Rolle 

was relieved of that cutlass; in other words, Rolle had been 

disarmed of that cutlass. 

 

8 Another witness testified clearly to the effect that Henfield 

was seen standing in front of Woods, certainly in such close 

proximity one in relation to the other of an arm's length. About 

the same time a shot rang out, which it was believed to be the 

intervention of the police, and Woods at that moment 

collapsed. But it was not due to the discharge of the pistol or a 

gunshot. 

 

9 The evidence pointed clearly to the fact that Woods died as a 

result of a stab wound from a knife. And the injury was at least 

four inches in depth. The knife which Miss Albury described 

Henfield had armed himself with  from the car was a longish 

knife, at least six inches long, and there is no question but that 

it was open to the jury in light of the evidence which was led 

that it was Henfield who in fact inflicted the injury with the 

knife." 

 

67. Churaman, JA continued at paragraph 11 and said: 

" 11 The case against Rolle, therefore, depended to a large 

extent on the  principle of whether or not Rolle was acting in 

concert with Henfield. A very significant feature of this case 

was that the incident clearly arose from a  spontaneous or spur 

of the moment attack as distinct from a prearranged  plan to 

embark on criminal activity involving death or any physical 

harm. It is important, so far as Rolle is concerned, to keep that 

very much in mind." [Emphasis added] 

68. His Lordship cited the case of R v Uddin [1999] LR where Beldam, LJ had made several 

propositions pertaining to "acting in concert and the role of secondary parties"; one of 

which he recited was as follows: 

"(i) Where several persons join to attack a victim in 

circumstances which show that they intend to inflict serious 

harm and as a result of the attack  the victim sustains fatal 

injury, they are jointly liable for murder; but if such injury 

inflicted with that intent is shown to have been caused solely by 

the actions of one participant of a type entirely different from 

actions which the others foresaw as part of the attack, only that 

participant is guilty of murder. 
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"(ii) In deciding whether the actions are of such a different 

type the use by that party of a weapon is a significant factor. If 

the character of the weapon, e.g. it's propensity to cause death, 

is different from any weapon used or contemplated by the 

others and if it is used with a specific intent to kill, the others 

are not responsible for the death unless it is proved that they 

knew  or foresaw the likelihood of the use of such a weapon." 

[Emphasis mine]" 

69. The President in his judgment, finds that in R v Jogee and R v Ruddock [2016] UKPC 

8; [2016] UKPC 7, the Privy Council has restated the law with respect to common design 

or joint enterprise. I do not take issue with that statement insofar as the Board's decision 

relates to Jamaica, whence the appeal arose. Although it is of persuasive effect, with 

respect, it does not reflect the law in The Bahamas.  

70. In Rodney Johnson v Regina SCCrApp. No. 100 of 2012, the appellant had been 

convicted of murder in circumstances where he had agreed to commit an armed robbery 

with others and, while not armed himself, accompanied his confederates who were armed 

to the home of the victim. In their attempt to rob the victim, he resisted and was shot by 

one of the men. The victim succumbed due to his injuries. On an appeal to this Court that 

the trial judge had: "failed to properly direct the jury in light of the restatement of the 

principles applicable to joint enterprise and liability of accessories in R v Jogee and 

R v Ruddock [2016] UKPC 8; [2016] UKPC 7; and that in the premises the 

convictions are unsafe and ought to be set aside." the Court, differently constituted 

stated at paragraphs 101-2 said:  

101. The above statement of the law in Farquharson has been 

followed and  applied as the law of The Bahamas in common 

design cases, and in my view remains the law. The changes 

wrought by the decision in Jogee and Ruddock does not affect 

the law of The Bahamas relating to common design which 

always was that to be guilty the secondary party must share 

the intention of the shooter where the common purpose is 

extended to  murder or other offence requiring specific 

intent.  

102. The present case, as did the case of Philip Farquharson, 

involved the  rule of extended common purpose grounded in 

common embarkation on  the crime of armed robbery and 

extended by circumstances to the crime of murder where the 

appellant did not inflict the fatal blow. In such circumstances, 

the question for the jury will always be, whether there was 

evidence that the accused shared the common intention of the 

principal to do whatever was required to accomplish the 

common purpose extending to killing." [Emphasis added] 

71. The common feature in all of the cases mentioned above, is that the joint enterprise 

involved an element of violence, mutuality of purpose to use violence and the knowledge 
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of the person that a confederate was armed. This appeal does not have any of those 

features. What it does disclose, however, may be akin to a planned armed robbery where 

following the actual armed incursion, there is a car chase and the driver of the vehicle, in 

an effort to make good his escape, rams a police road block with his vehicle. Would the 

action of the driver be attributable to the other persons in the vehicle? The answer would 

depend on the scope of the common intent; and whether that maneuver was within the 

contemplation of the parties to the armed robbery.  

72. The act of arming themselves for the enterprise calls into play the inference that violence 

was a possibility that each person contemplated and places them within the ambit of the 

common law and statutory framework of a joint enterprise.     

73. Mr. David Cash, Counsel for the appellant submitted that the common enterprise of 

smuggling dangerous drugs as in this case does not involve any element of violence. The 

only intent is to deal in dangerous drugs without the requisite authorizations. He points to 

the absence of any weapons on board the vessel to indicate that violence was not within 

the contemplation of the appellant when he joined the enterprise; and so there could be no 

inference reasonably drawn that he was a part of a common design to assault the police 

officers.  

74. Ms. Evans submitted that the appellant may be presumed to have joined in the actions of 

the driver of the vessel because there was no evidence adduced to show he had tried to 

stop the driver from attempting to ram the police vessel on either of the two occasions 

that was alleged to have happened. She argued that inferences may be drawn from their 

having sped away and both being seen engaged in throwing bags off their boat, that they 

were jointly seeking to hamper the administration of justice. While that submission 

would have some force if that was the charge faced by the appellant, it can be of no 

moment to the charge of attempted assault; nor can it be viewed as a furtherance of the 

plan to smuggle dangerous drugs. 

75. I should add for the sake of completeness, that the Magistrate's opinion as to the benefit 

that may be conferred on the appellant by the actions of the driver of the vessel, is also of 

no moment in determining whether or not the appellant was a part of the common design 

to assault the police officers.  

76. I align my views with the statement of the law as found in Farquharson ( Supra) - which 

has been the lodestar in the law of common design in The Bahamas since 1973 - and 

Johnson (Supra) which considered Jogee while restating the principle propounded in 

Farquharson. 

77. I do not find that the Magistrate's inference that the appellant joined in with the driver of 

the midnight vessel, Pinder's, attempt to assault the police officers was reasonable given 

the state of the evidence adduced before him. It is inconceivable that the appellant, 

associating himself in a clandestine drug run with no weapons on board, would have 

agreed inferentially or otherwise to ram a police vessel of indeterminate size, at night - 

around 1:30am, on the open sea thereby imperiling his own life.  



21 
 

78. In the premises, I would grant the EOT application, allow the appeal against the 

conviction on the count of assault with a deadly instrument and quash the conviction; and 

set aside the sentence imposed thereon.  

Ground 2 - That the sentence was unduly harsh in the circumstances. 

79. For the reasons expressed by the President, I too would dismiss the appeal against the 

sentences imposed by the Magistrate for the two drug offences. 

 

 

_________________________________ 

 The Honorable Mr. Justice Isaacs, JA  

 

  

 

 

 

 

 


