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proceeds of the life insurance policy - Section 65 of the Probate and Administration of Estates Act 
– Section 4 of the Inheritance Act  
 
The second appellant is the widow of the late William Scavella while the first and second 
respondents are the children of the deceased by his former marriage to the third respondent. The 
deceased and the second appellant owned property, as joint tenants, which was mortgaged to the 
Royal Bank of Canada (RBC). The debt to RBC was joint and several. The deceased had a life 
insurance policy which was payable to his estate. The deceased died intestate and his widow, the 
second appellant, was granted letters of administration. She has administered the estate. In so doing 
she applied the proceeds of the life insurance policy to the debt owed to RBC. No payments were 
made to the first and second respondents. The respondents are of the view that since the second 
appellant solely owns the property now, she alone is responsible for the mortgage debt, and she 
was not entitled to apply the whole of the insurance proceeds to the debt. The respondents brought 
an action in the court below against the second appellant personally, and in her capacity as personal 
representative of the deceased’s estate. All parties rely on section 65 of the Probate and 
Administration of Estates Act (“the Act”), but each gives that section a differing interpretation.  
 
The judge below found in favour of the respondents (the plaintiffs in the court below) and ordered 
the appellants (the defendants in the court below) to pay damages, interests and costs. The 
appellants now appeal that decision.  
 
Held: appeal allowed. Order of the trial judge set aside. Costs to the appellants, both here and in 
the court below.  
 
Section 65 of the Act relates only to property which formed part of the estate of the deceased and 
can only relate to property passed by will. Pursuant to the laws of joint tenancy the property 
belongs to the second appellant solely and did not form a part of the deceased’s estate. The 
deceased did not die possessed of the property; his interest in the property was extinguished upon 
his death. However, the death of the deceased did not extinguish the debt to RBC for which the 
deceased was jointly and severally liable.  
 
The second appellant was entitled to use the proceeds of the insurance policy to pay off the debt 
of the estate before distributing any money to the beneficiaries of the estate. It is not disputed that 
the amount of the debt was higher than the proceeds of the insurance policy.  
 
Re Ross [2013] EWHC 2724 (Ch) considered 
 
 
 

J U D G M E N T  
 

 
Judgment delivered by the Honourable Sir Michael Barnett, P: 
 

1. This is an appeal by the Personal Representative of the estate of the late William Scavella who 
died intestate on 19 November 2012. The Personal Representative is the widow of the deceased. 
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2. The parties to this dispute are the widow of the deceased and his children by a former marriage. 

 
3. Prior to his death the deceased owned property in the names of his widow and him as joint 

tenants. That property was mortgaged to the Royal Bank of Canada (“RBC”) to secure a debt 
owed to RBC by the deceased and his widow jointly and severally. 
 

4. The deceased had a life insurance policy which was payable to his estate at the time of his death. 
In addition to the proceeds of the insurance policy the deceased had a modest amount of monies 
in a bank account. 
 

5. In addition to the mortgaged debt, the deceased also owed various creditors as a result of 
obligations on his credit card and for charge accounts at various business establishments. 
 

6. Letters of Administration were granted to the widow and she has administered the estate. 
 

7. This dispute arose because the widow has not made any payments to the deceased children. It 
is not disputed that under the laws of intestacy they are entitled to 50% of the residuary estate 
of the deceased; the widow being entitled to the other 50%. The dispute arises because the 
widow has applied the proceeds of the insurance policy to the debt owed to RBC. That debt was 
secured by the property owned jointly with her husband which, under the law relating to 
ownership of property as joint tenants, now belongs to her alone. The property was not part of 
the estate of the deceased. 
 

8. The children say that since the wife now owns the mortgaged property she alone is responsible 
for the debt secured by the mortgage and that she was not entitled to apply any part of the 
proceeds of the insurance policy to the mortgaged debt or no more than the 50% which would 
have been her interest in the residuary estate.  

 
9. By Writ of Summons filed on 14 November 2017 the respondents brought an action against the 

appellant personally, and in her capacity as the personal representative of the Estate of Willie 
Graham Scavella. The Statement of Claim is in the following terms: 

 

“STATEMENT OF CLAIM 
 
The Parties 
 
1. The First Plaintiff is the lawful child of the late Willie 
Graham, Scavella, Deceased, [hereinafter referred to as 
“The Deceased”]. The First Plaintiff is a minor having 
been born on the 26th day of August, A.D., 2000. The First 
Plaintiff brings this action by her Mother and Next 
Friend, Gina Scavella. 
 
2. The Second Plaintiff is also the lawful child of the 
Deceased. The Second Plaintiff is also a minor having 
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been born on the 29th day of September, A.D., 2001. The 
Second Plaintiff also brings this action by her Mother and 
Next Friend, Gina Scavella. 
 
3. The Third Plaintiff is and was at all material times the 
former Wife of the Deceased. The Third Plaintiff’s 
marriage to the Deceased was. dissolved by the Supreme 
Court of the Commonwealth of the Bahamas, prior to his 
death, on the 26th day of May AD,2011. 
 
4. The First Defendant, by virtue of a Grant of Letters of 
Administration issued by the Supreme Court of the 
Commonwealth of the Bahamas in 2013/PRO/npr/00103 
is and was at all material times the Personal 
Representative of the Estate of the Deceased. 
 
5. The Second Defendant was at the date of the death of 
the Deceased, the Wife of the Deceased and is and 
thereafter became the Widow of the Deceased. 
 
The Death of the Deceased and the Administration of his 
Estate  
 
6. The Deceased died intestate on the 19th day of 
November, A.D., 2012. 
 
7. By Oath of Administrator dated the 12th day of March, 
AD., 2013 filed in 2013/PRO/npr/00103 the First 
Defendant stated on oath that the Second Defendant and 
the First and Second Plaintiffs were the Next of Kin of the 
Deceased. The First and Second Plaintiffs, and each of 
them, will rely on the said Oath of Administrator at the 
Trial of this action for its full terms and effect. 
 
8. By Return of Value of the Personal Estate and Effects 
of the Deceased dated the 12th day of March, A.D., 2013 
filed in 2013/PRO/npr/00103, the First Defendant listed 
the assets of the Deceased as consisting of a Colina 
Insurance Policy in the amount of $194,220.00 and a 
Bank Account valued at $5,780.01. The First and Second 
Plaintiffs, and each of them, will rely on the said Return 
at the Trial of this action for its full terms and effect. 
 
9. The Certificate of the Grant of Letters of 
Administration was issued by the Supreme Court as 
aforesaid on the 8th day of May, A.D., 2013 appointing the 
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First Defendant as the Administrator of the Estate of the 
Deceased. The First and Second Plaintiffs, and each of 
them, will rely on the said Grant at the Trial of this action 
for its full terms and effect. 
 
10. The First Defendant undertook to faithfully 
administer the real and personal estate and effects of the 
Deceased, to pay his just debts and legacies, and to 
distribute the residue of the Deceased’s Estate according 
to law. 
 
11. By the Rules of Intestacy of the Commonwealth of the 
Bahamas, the First and Second Plaintiffs are and were at 
all material times entitled to one-half (1/2) of the said 
residue of the Deceased’s Estate. 
 
12. On or about the 7 day of August, AD., 2013, the First 
Defendant received a cheque dated the 30th day of July, 
A.D., 2013 issued by Colina Insurance Company, being 
Cheque No. 20077234, in the amount of One Hundred 
and Sixty-Five Thousand Dollars ($165,000.00) for the 
benefit of the Estate of the Deceased. The First and 
Second Plaintiffs, and each of them, will rely on inter alia 
a copy of the said Cheque at the Trial of this action for its 
full terms and effect. 
 
13. The First Defendant also received all other moneys 
due and owing to the Deceased’s estate including but not 
limited to the funds standing to the credit of the Deceased 
at the time of his death on the bank account referred to 
in paragraph 8 hereof. 
 
14. The First Defendant after having received the funds 
referred to in paragraphs 12 and 13 hereof, failed to 
Account to the First and Second Plaintiffs for the said 
funds and all such other funds and assets collected in 
respect of the Deceased’s Estate. The First Defendant also 
failed to advise the Plaintiffs of the steps taken or to be 
taken in the administration of the Deceased’s Estate 
inclusive of the steps taken to effect payment to the First 
and Second Plaintiffs respective shares of the said residue 
of the Deceased’s Estate. 
 
The First and Second Plaintiff’s Claims against the First 
and Second Defendants 
 



 6 

15. By reason of matters aforesaid, the First Defendant 
has breached the duties which she owed as the Personal 
Representative of the Deceased’s Estate to the First and 
Second Plaintiffs as the beneficiaries of the Deceased’s 
Estate and she breached the statutory duties owed to the 
First and Second Plaintiffs under the Probate and 
Administration of Estates Act 2011, No. 1 of 2011, Statute 
Laws of the Bahamas (“The Act”). 
 
PARTICULARS OF BREACH OF DUTY AS 
PERSONAL REPRESENTATIVE AND/OR BREACH 
OF STATUTORY DUTY 
 
The First Defendant breached her duty as Personal 
Representative and/or breached her duties under the Act 
by:- 
 

i. Failing to provide the Plaintiffs with an 
Accounting of the funds and/or assets received on 
behalf of the Deceased’s Estate including but not 
limited to the said funds received from Colina 
Insurance Company Limited and the said funds 
standing to the Deceased’s credit on the said bank 
account.; 
 
ii. Failing To provide the Plaintiffs with an 
Accounting of the funds ue (sic) to them from the 
Deceased’s Estate being representative of their 
respective shares of the said residue of the 
Deceased’s Estate. 
 
iii. Failing to take such steps as might be necessary 
to effect valid payment of the First and Second 
Plaintiffs’ respective shares of the said residue of 
the Deceased’s Estate to them and/or to effect 
distribution of the Estate to the First and Second 
Plaintiffs in accordance with the law as aforesaid. 
 
iv. Failing in the alternative or at all to make 
payments for the First and Second Plaintiffs’ 
maintenance or otherwise on their behalf. 
 
v. Failing to distribute the Estate of the Deceased for 
a period exceeding six (6) years after the date of the 
Deceased’s death in breach of Section 74 of the Act. 
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16. The First Defendant’s said breaches of duty continue 
and persists despite the receipt of a formal Letter of 
Demand for such Accounting and distribution dated the 
5th day of January, A.D., 2017. The Plaintiffs, and each of 
them, will rely on the said Letter of Demand at the Trial 
of this action for its full terms and effect. 
 
17. The Second Defendant is personally liable for the said 
breaches of duty of the First Defendant. 
 
18. Further, and in the alternative the Second Defendant 
improperly converted the First and Second Plaintiffs’ 
respective shares of the Deceased’s Estate to her own use. 
By reason of matters aforesaid the First and Second 
Plaintiffs, and each of them, have suffered loss and 
damage. 
 
PARTICULARS OF LOSS AND DAMAGES 
 

i. The First and Second Plaintiffs have loss their 
respective shares of the Deceased’s estate including 
but not limited to the sum of $85,390.01 
representing one half (1/2) of the total sum of 
$170,780.01 representing the aforesaid proceeds of 
the Colina Insurance Policy and the aforesaid funds 
standing to the credit of the Deceased in the said 
bank account. 
 
ii. The First and Second Plaintiffs also claim as loss 
their respective shares of any other assets of the 
Deceased found to be due on the Accounting 
claimed herein. 

 
20. Further, the First and Second Plaintiffs and each of 
them claim interest on the said sum of $85,390.01 as well 
as on any other sums found by the Court to be due to 
them pursuant to Section 3 of the Civil Procedure (Award 
of Interest) Act 1992 at such rate and for such period as 
the Court deems fit.  
 
The Claim of the Third Plaintiff 
 
21. The Third Plaintiff seeks to be appointed the Sole 
Administrator and Trustee of the First and Second 
Plaintiffs’ respective shares of the Deceased’s Estate 
pursuant to Section 37 of the Act and/or under the 
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Court’s Inherent Jurisdiction with all powers provided 
for by the Trustees Act 1998, Chapter 176, Statute Laws 
of the Bahamas. 
 
22. The Third Plaintiff seeks an Order that any and all 
moneys and damages found to be due to the First and 
Second Plaintiff from the Defendants be paid by the 
Defendants to the Third Plaintiff as such sole 
Administrator and/or as Trustee UPON TRUST for the 
First and Second Plaintiffs. 
 
AND THE PLAINTIFFS AND EACH OF THEM 
CLAIM AGAINST THE FIRST AND SECOND 
DEFENDANTS: 
 
1. An Accounting of the property comprising the 
Deceased’s Estate, and/or possessed, and/or received by 
the First Defendant as the Administrator of the 
Deceased’s Estate. 
 
2. The Appointment of the Third Plaintiff as the Sole 
Administrator and Trustee in respect of the First and 
Second Plaintiffs’ respective shares of the Deceased’s 
Estate. 
 
3. The aforesaid sum of $85,390.01. 
 
4. Damages for conversion of the First and Second 
Plaintiff’s respective portions of the Deceased’s Estate. 
 
5. Distribution of the First and Second Plaintiffs’ 
respective shares of the Deceased’s Estate and payment 
of any and all moneys and damages due to the First and 
Second Plaintiffs to the Third Plaintiff UPON TRUST for 
the benefit of the First and Second Plaintiffs. 
 
6. General Damages. 
 
7. Interest on the said sum of $85,390.01 and on all sums 
found to be due to the First and Second Plaintiffs 
pursuant to Section 3 of the Civil Procedure (Award of 
Interest) Act 1992 at such rate and for such period as the 
Court deems fit. 
 
8. Such further or other relief as the Court deems just. 
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9. Costs.” 
 

10. The Personal Representative filed a Defence. It was in the following terms: 
 

“The Parties 
 
1. As to paragraph 1 through 5 of the Statement of Claim 
(hereinafter referred to as the said statement), the First 
and Second Defendant admits the aforementioned as the 
same is not in dispute. 
 
The Death of the Deceased and the Administration of his 
Estate 
 
2. Paragraph 6 through 10 of the Statement is admitted 
save that as to paragraph 10 of the Statement, 
particularly with regard the averment ‘according to law’, 
the First Defendant did seek advice from her then 
Counsel as is customary to do so. 
 
3. As to paragraph 11 of the said Statement, the First and 
Second Plaintiff would ordinarily fall into that class of 
persons that would be entitled to one-half of the residue 
of the Deceased Estate. 
 
4. As to paragraph 12 of the said Statement, the same is 
not in dispute. 
 
5. Paragraph 13 of the Statement is admitted and the 
First Defendant will aver that any and all monies owing 
and due to the deceased estate has been and was 
accounted for and thereafter faithfully administered and 
applied to any and all of the decease’s (sic) just debts and 
or legacies. Further, that if required to do so, the First 
Defendant is able and has provided a true accounting of 
all the decease (sic) just debts and legacies. 
 
6. As to paragraph 14 of the said Statement, the First 
Defendant makes no admission to matters pleaded 
therein and as such the First and Second Plaintiff is put 
to strict proof. 
 
The First and Second Plaintiffs’ Claim against the First 
and Second Defendants 
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7. As to paragraphs 15 and 15(i) through (iii) of the said 
Statement, the First Defendant denies the averments 
pleaded therein and puts the First and Second Plaintiff to 
strict proof. 
 
8. As to paragraph 15(iv) of the said Statement, the First 
Defendant denies the assertion that there was a 
requirement to provide maintenance payments to the 
account of the First and Second Plaintiff. Save that the 
First Defendant did assist the First and Second Plaintiff 
with making an application to the National Insurance 
Board for Survivors Benefits as per the National 
Insurance Act of The Bahamas. 
 
9. As to paragraph 15(v) the First Defendant denies that 
she failed to distribute the Estate of the Deceased for a 
period exceeding six (6) years and as such the First and 
Second Plaintiff is put to strict proof. 
 
10. Further, the First Defendant repeats that she has 
faithfully administered the estate of the deceased by 
genuinely carrying out her administrative duties and 
paying all of the debts of the deceased. Particularly, just 
debts such as a conventional mortgage with RBC FINCO 
to which the estate of the deceased remains indebted.  
 
11. Paragraph 16 of the said Statement is denied. The 
First Defendant will aver that on a true accounting of the 
matter the paramount issue of contention as between the 
parties is the determination of whether the Frist (sic) 
Defendant paid the just debts of the deceased. 
 
12. The First Defendant genuinely believes that she 
properly identified and paid all of the just debts of the 
deceased. 
 
13. The First and Second Defendant, but more 
particularly, the Second Defendant takes issue with the 
averment at paragraph 17 of the said Statement and as 
such the First and Second Defendant states that the 
Second Defendant is not a proper party to these 
proceedings. The Second Defendant denies that she is 
personally liable to the First and Second Defendant. 
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14. First and Second Defendant reserves the right to be 
heard on the issue of whether the Second Defendant is a 
proper party to the proceedings. 
 
15. The Second Defendant denies paragraph 18 of the 
said Statement as all monies paid into and held to the 
account of the deceased estate has been genuinely and 
faithfully used to pay the deceased debts. 
 
16. The First and Second Defendant avers that no 
admissions are made in relation to any of the particulars 
at paragraph 19 of the said Statement and in the 
circumstances the First and Second Defendant denies 
that the First and Second Plaintiff suffered any loss and 
damage. 
 
17. The First and Second Defendant takes issue with the 
Statement at paragraph 20 and as such the First and 
Second Plaintiff is put to strict proof. 
 
The Claim of the Third Plaintiff 
 
18. Having regard to the particulars and in all of the 
circumstances, the First Defendant avers that the Third 
Plaintiff is not entitled to any relief sought in paragraph 
21 and 22 of the said Statement. 
 
19. With respect to the prayer in the said Statement, the 
First and Second Defendant denies that the Plaintiff is 
entitled to any of the relief or damages claimed or 
damages at all 
 
20. Save as is hereinbefore expressly admitted, the First 
and Second Defendant denies each and every allegation 
in the Statement of Claim as if the same were specifically 
set out and specifically traversed herein seriatim.” 
[Emphasis added]  

 
11. In a nutshell, this dispute is whether the Personal Representative was entitled to pay the debt 

owed to RBC out of the proceeds of the insurance policy. It turns on the true effect of section 
65 of the Probate and Administration of Estates Act (“the Act”). That section provides: 

 

“65. Charges on property of deceased to be out of 
property charged. 
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(1) Where a person dies possessed of, or entitled to, or 
under a general power of appointment by his will disposes 
of, an interest in property, which at the time of his death 
is charged with the payment of money, whether by way of 
legal mortgage, equitable charge or otherwise (including 
a lien for unpaid purchase money), and the deceased has 
not by will, deed or other document signified a contrary 
or other intention, the interest so charged shall, as 
between different persons claiming through the deceased, 
be primarily liable for the payment of the charge and 
every part of the said interest, according to its value, shall 
bear a proportionate part of the charge on the whole 
thereof. 
 
(2) Such a contrary or other intention shall not be deemed 
to be signified –  
 

(a) by a general direction for the payment of debts 
or all of the debts of the testator out of his personal 
estate, or his residuary, real and personal estate, or 
his residuary estate: or  
 
(b) by a charge of debts upon any such estate, unless 
such intention is further signified by words 
expressly or by necessary implication referring to 
all or some part of the charge.  

(3) Nothing in this section affects the right of a person 
entitled to the charge to obtain payment or satisfaction 
therefor either out of the other assets of the deceased or 
otherwise 

12. In considering this argument in his judgment, Thompson, J. said: 

“[60] When one looks at Section 56 of the Probate and 
Administration of Estates Act 2011, (“the PAE Act”) it is 
patently clear that wherever and whenever a personal 
representative in their capacity as personal 
representative wastes or converts to his own use any part 
of the real or personal estate of a deceased and dies, his 
personal representative “SHALL” to the extent of the 
available assets of the defaulter be liable and chargeable 
in respect of such waste or conversion in the same manner 
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AS THE DEFAULTER WOULD HAVE BEEN IF 
LIVING (my emphases). 

[61] In other words, dead or alive, a personal 
representative shall be liable personally for the 
conversion or waste of any assets of a deceased’s person’s 
estate, which may have been converted to the personal 
representatives own use. 

[62] The Defendants (sic) seem to be relying on S. 65 of 
the PAE Act which states;  

S. 65  

(1) ‘Where a person dies possessed of, or entitled to, 
or under a general power of appointment by his will 
disposes of, an interest in property, which at the 
time of his death is charged with the payment of 
money, whether by way of legal mortgage, equitable 
charge or otherwise (including a lien for unpaid 
purchase money), and the deceased has not by will, 
deed or other document signified a contrary or 
other intention, the interest so charged shall, as 
between the different persons claiming through the 
deceased, be primarily liable for the payment of the 
charge and every part of the said interest, according 
to its value, shall bear a proportionate part of the 
charge on the whole thereof.  

(2) Such contrary or other intention shall not be 
deemed to be signified.’ 

[63] However, we must necessarily look at S. 20 of the 
Inheritance Act which provide (sic); 

‘Where a deceased person was immediately before 
his death beneficially entitled to a JOINT 
TENANCY of any property, the deceased’s share in 
the property shall upon his death pass 
automatically to the surviving joint tenant or 
tenants AND SHALL NOT BE TREATED FOR 
THE PURPOSE OF THIS PART AS PART OF 
THE NET ESTATE OF THE DECEASED.’ 

[64] Again, this section is patently clear. In common 
language it is saying, where a person while alive, is a joint 
tenant/owner of any property, his share passes 
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AUTOMATICALLY to the surviving joint tenant or 
tenants. The section goes on to make it clear that the joint 
property once owned by the deceased SHALL NOT BE 
TREATED AS A PART OF THE NET ESTATE of the 
deceased. 

[65] Therefore, the claim by the first defendant that she 
was entitled to pay sums on the mortgage and outstanding 
bills is seriously without merit. The liability for the 
mortgage balance on the jointly owned property and 
JOINTLY OWNED DEBTS were automatically or put 
another way “BY OPERATION OF LAW” his (sic) and 
hers alone in her capacity as Second Defendant. She was 
immediately upon the death liable to pay those debts 
personally. In this regard, I conclude that the First 
Defendant converted the First and Second Plaintiffs’ 
entitlement in the insurance proceeds to her own use and 
benefit as Second Defendant. She is therefore legally 
bound to account for the said funds and to pay over the 
portions to which the First and Second Plaintiffs are 
entitled. This would be the position even if the First 
Defendant was not also a beneficiary. 

[66] The deceased left no contrary intention or writing to 
the effect that the insurance monies were to be used for 
the payment of the outstanding mortgage or any other 
debts. The legal position in the instant circumstances 
would be that the First and Second Plaintiffs would have 
been entitled to 1/3 each of the total sum of the insurance 
proceeds. This is pursuant to Section 4 of the Inheritance 
Act which states; 

‘4. The residuary estate of an intestate shall be 
distributed in the manner mentioned in this section, 
namely – 

(a) if the intestate leaves a husband or wife and 
no children, the surviving husband or wife 
shall take the whole residuary estate,  

(b) if the interstate (sic) leaves a husband or 
wife and 

(A) one child, the surviving husband or 
wife shall take one half of the residuary 
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estate and the remainder shall go to the 
child. 

(B) children, the surviving husband or 
wife shall take one half of the residuary 
estate and the remainder shall be 
distributed equally among the children.’ 

[67] Therefore, the Second Defendant was only entitled to 
a Fifty percent (50%) interest in the insurance monies.”  

13. The judge made the following order: 
 

“(1) The First and Second Defendant pay to the First and 
Second Plaintiffs the total sum of $122,760.45 in damages 
and interest. 
 
(2) The Court hereby appoints the Third Plaintiff as 
Trustee for the receipt and management of the funds to 
be received by and on behalf of the First and Second 
Plaintiffs and that the First and Second Defendants shall 
make such payment to the Third Plaintiff in her capacity 
as Trustee for the receipt and management of the said 
sums ordered to be paid to the Third Plaintiff by the First 
and Second Defendants. 
 
(3) Costs are to be paid to the First, Second and Third 
Plaintiffs by the First and Second Defendants occasioned 
by this action to be taxed if not agreed.” 

 
14. The appellants’ ground of appeal is simple. She says: 

“1. That on the facts and review of the ruling and 
subsequent judgment, the Learned Justice erred in law 
and in fact by failing to properly consider section 65 of 
the Probate and Administration of Estates Act of The 
Bahamas.” 

 
15. In defending the judgment, counsel for the respondents make the following submission: 

 
“8. This Appeal involves an exceedingly narrow issue. 
 
9. Fortunately, it is not by any means a novel issue. 
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10. It is an issue which has been judicially considered AND 
consistently construed, resolved and determined by the 
Courts, without deviation, for a period of almost 150 years 
commencing in 1875. 
 
11. The principle, which has always emanated from a 
statutory provision, quite simply is that in circumstances 
where a deceased person dies seised or possessed of land 
which at the time of his death is charged with the payment 
of money in any way be it legal or equitable, or even via an 
agreement to sell such land, the devisee, heir or owner of 
the land consequent upon the deceased’s death is NOT 
entitled to have the debt satisfied from the deceased’s 
estate unless the deceased had indicated prior to his death 
that the debt is to be paid from his estate (“The Protection 
of the Estate Principle”).” 

 
16. Later she says:  

“21, Firstly, the Appellants’ Appeal must fail because as 
a fact, it cannot be asserted that the late Willie Scavella 
did not die seised of an interest in the subject property 
which at the date of his death was the subject of a 
mortgage with the Royal Bank of Canada. 
 
22. Secondly, as a matter of law, the fact that he owned 
the land along with the Appellant as joint tenants means 
that he, as like the Appellant, owned the entirety of the 
land. This fact supports the application of Section 65 of 
the Act it by no means detracts from it. 
 
23. Thirdly, as a matter of law, the fact that the mortgage 
liability was a joint and several liability, means that he, as 
like the Appellant, was liable for the payment of the entire 
debt. This fact supports the application of Section 65 of 
the Act it by no means detracts from it. 
 
24. Fourthly, by reason of Section 65 and consistent with 
the law as it has been from 1854, as between the Appellant 
and the 1st and 2nd Respondent as the individuals claiming 
through the deceased, the Appellant is NOT entitled to 
satisfy the RBC mortgage out of the deceased’s estate. 
 
25. Fifthly, the Appellant has NEVER asserted that the 
deceased’s stated intention was for the RBC Mortgage to 
be settled from the proceeds of his Group Insurance Life 
policy. Indeed, even if this had been asserted by the 
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Appellant there is no evidence whatsoever of the 
expression of a contrary intention. 
 
26. Sixthly, the Appellant has NEVER asserted that the 
Mortgagee, RBC sought recovery of the debt from the 
estate as to invoke the Provisio (sic) to the Protection of 
the Estate Principle. Indeed, even if this had been 
asserted by the Appellant there is no evidence whatsoever 
of the RBC seeking recovery of the mortgage debt from 
the proceeds of the insurance. 
 
27. For all of these reasons, the Appellants contention of 
being entitled to satisfy the Mortgage debt from the estate 
and indeed this Appeal must fail as being inconsistent 
with the law as it has existed for 150 years. 
 
28. The Learned Judge’s treatment of Section 65 of the 
Act was wholly consistent with the disposition of the 
aforementioned 15 cases, wholly consistent with the law 
as it has existed for 150 years AND involved no error of 
law.” 
 

17. I agree with the appellants that the reliance on section 65 of the Act is misconceived. 
 

18. The property in question was never part of the estate of the deceased. It was the property of 
Mrs. Flowers (albeit that she owned it jointly with the deceased). The deceased could not 
dispose of the property either by will or on an intestacy. It was not his to dispose of in any 
manner. 
 

19. It was not property that the deceased died possessed of. He was not in possession of the property 
at the time of his death. Upon his death, his interest in the property was extinguished. It was not 
part of his estate upon an intestacy. He could not dispose of it by will. It was not property he 
was entitled to upon his death. At his death it was property which was owned by Mrs. Flowers 
in its entirety. It was not property over which he had a general power of appointment. As I said, 
at the deceased’s death it was property owned by Mrs. Flowers. 
 

20. In my judgment, section 65 of the Act only applies to mortgaged property which formed part 
of the estate of a deceased. It could only relate to property which he has or can pass by a will.  

 
21. All of the authorities relied upon by the respondents refers to property disposed of by a testator 

in his will and over which he had the capacity to dispose of by will. None of those authorities 
relate to property owned jointly by a testator which he could not dispose of by his will, and 
which did not form part of his estate. Moreover, none of the authorities relied upon by the 
respondents dealt with property which formed part of a residuary estate that passed on an 
intestacy.  
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22. It is doubtful that it can relate to property passed to a beneficiary as part of his residual estate 

on an intestacy. On an intestacy no particular property is passed to any particular person. It is 
the residuary estate that is divided amongst the surviving spouse and children. Section 4 of the 
Inheritance Act provides, inter alia: 
 

“4. (1) The residuary estate of an intestate shall be 
distributed in the manner mentioned in this section, 
namely —  

 
(a) if the intestate leaves a husband or wife and no 
children, the surviving husband or wife shall take 
the whole residuary estate;  
 
(b) if the intestate —  

 
 (i) leaves a husband or wife and —  
 

(A) one child, the surviving husband or 
wife shall take one half of the  residuary 
estate and the remainder shall go to the 
child;  
 
(B) children, the surviving husband or 
wife shall take one half of the residuary 
estate and the remainder shall be 
distributed equally among the 
children;” 

 
23. Residuary estate is defined in section 4(4) of the Inheritance Act as: 

 
“(4) In this Part, “residuary estate” means every 
beneficial interest (including rights of entry and reverter) 
of the intestate in real and personal estate, after payment 
of all such funeral and administration expenses, debts 
and other liabilities that are properly paid thereout, 
which (otherwise than in right of a power of appointment) 
the intestate could, if of full age and capacity, have 
disposed of by his will.” [Emphasis added] 

 
24. In other words, the beneficiaries are entitled to the assets of the estate, after the payment of 

debts in the proportion set out in section 4 of the Inheritance Act. No beneficiary, spouse or 
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children are entitled to any specific property. They are entitled to a particular percentage of the 
residuary estate. 
 

25. Counsel for the parties have not cited any decision where section 65 or its equivalent has been 
applied where a deceased died intestate. Counsel for the respondents cite a footnote in Fisher 
and Lightfoot on Mortgages which states that the section applies whether the deceased died 
testate or intestate. However, the learned authors cite no decided case in support of that 
proposition. 
 

26. That statement contained in the footnote is not contained in Megarry and Wade: The Law on 
Real Property.  In its 9th ed the authors state: 
 

“Section 1. - Death of Mortgagor 
 
In relation to all deaths after 1925, the Administration of 
Estates Act 1925, replacing an earlier patchwork of 
provisions, provides that property (whether real or 
personal) mortgaged or charged shall, as between the 
different persons claiming through a deceased person, be 
primarily liable to answer the debt, unless the deceased 
has signified a contrary intention in some document. A 
general direction to pay debts out of personal estate or 
out of residue is not by itself to be deemed to show 
contrary intention. Such an intention may be shown in 
any document (e.g. a letter), and it may be partial, e.g. 
applying to mortgages but not to liens. A direction to pay 
mortgages out of a special fund suffices, though only to 
the extent of that fund; but it is not enough merely to 
make a specific devise of part of the mortgaged land, as 
distinct from the whole. These provisions do not affect 
any rights the mortgagee may have against the estate of 
the mortgagor; they merely ensure that as between the 
person taking the mortgaged property and the other 
beneficiaries, the burden of the mortgage should fall 
primarily upon the former. They do not apply to a person 
who is given by a will the right to purchase part of the 
estate, even at a favourable price; for he or she is a 
purchaser and not a devisee or legatee.” 

 
27. None of the cases cited dealt with an intestacy. 

 
28. In Re Ross [2013] EWHC 2724 (Ch) in describing section 35 of the English statute Justice 

Behrens said: 
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“[79] Section 35(1) deals with dispositions by will of 
property which at the time of death is subject to a charge. 
It operates “. . . where the deceased has not by will deed 
or other document signified a contrary or other 
intention”.  [Emphasis added] 

This does not suggest that it applied in an intestacy. 

29. However, a debt owed by the deceased on the loan (even a loan secured by a mortgage) still 
remains an obligation of the deceased and thus an obligation of his estate.  As pointed out in 
Megarry and Wade: 
 

“…These provisions do not affect any rights the 
mortgagee may have against the estate of the 
mortgagor…”;  

 
30. The death of the deceased did not extinguish that debt or obligation. The Personal 

Representative of the deceased is obliged to pay the debts of the deceased before distributing 
his residuary estate. For example, if a deceased dies with real property in his own name but 
owes money to a bank which is secured by a mortgage over that property, a Personal 
Representative is obliged to pay off that debt. If there are assets of the deceased estate capable 
of paying off that debt e.g cash in a bank or proceeds of an insurance policy the Personal 
Representative is entitled to pay off that debt from the cash or proceeds of the insurance policy 
before distributing the property or any part of the residuary estate to any beneficiary under an 
intestacy. 
 

31. The assets of the estate can be used to pay all those debts including the debt secured by the 
mortgage. 
 

32. The proceeds of the insurance policy were assets of the estate. Neither Mrs. Flowers as a 50% 
beneficiary of the residual estate nor Mr. Scavella’s children as beneficiaries of the other 50% 
of the residual estate are entitled to the proceeds of that insurance policy unless and until the 
debts of the estate, including the debt to RBC, was paid out. They could only receive the 
proceeds of the insurance policy if RBC released the estate from the debt. There is no evidence 
that RBC released the estate from the debt.    

 
33. The respondents assert that there was no evidence that the Personal Representative in fact used 

the proceeds of the insurance policy to pay the RBC debt. It is unfortunate that the trial judge 
did not expressly find that she did as pleaded in paragraph 10 of the Defence. However, the 
evidence led included a report by Mario Moxey which showed liabilities of the estate of the 
deceased at the time of his death including the debt to RBC. The report shows that assets 
including the proceeds of the insurance policy was used to reduce the liabilities of the estate 
including the debt to RBC. In the circumstances this complaint seems hollow.     
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34. Mrs. Flowers as the Personal Representative of the estate cannot be faulted for using the 
proceeds of the insurance policy to pay off the debts of the estate. 
 

35. The judge’s holding that: 

“[65] …I conclude that the First Defendant converted the 
First and Second Plaintiffs’ entitlement in the insurance 
proceeds to her own use and benefit as Second Defendant. 
She is therefore legally bound to account for the said 
funds and to pay over the portions to which the First and 
Second Plaintiffs are entitled. This would be the position 
even if the First Defendant was not also a beneficiary.” 

is, in my view, simply wrong. 

36. Mrs. Flowers was entitled to, nay obliged to, use the proceeds of the insurance policy to pay off 
the debts of the estate before paying any money to any beneficiary, including the children. 
 

37. There is no doubt that the amount of the debt was higher than the proceeds of the insurance 
policy. 
 

38. In the result, the claim by the children against Mrs. Flowers as the Personal Representative of 
the deceased is, in my view, without merit. 

 
39. I would allow the appeal and set aside the order of the trial judge requiring the appellants to pay 

to the respondents the sum of $122,760.45 and the costs of that action. The respondents must 
pay the costs of this appeal and the costs of the action below. 

 

  

      __________________________________________ 
      The Honourable Sir Michael Barnett, P 

40. I agree.  

 

      __________________________________________ 
      The Honourable Mr. Justice Evans, JA 

 

41. I also agree.  
 
      __________________________________________ 
      The Honourable Madam Justice Bethell, JA 


