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Dying Declaration – Misdirection by Judge  

 

Canill Darville was outside of his residence sometime after 8pm on 14 April 2016, when he was 

shot several times by a gunman wearing a face coving. When police arrived on the scene he told 

them that “… Devon from upstairs shot me, Officer”. Mr. Darville later succumbed to his injuries 

and died. The appellant was arrested, charged and later convicted of the murder of Mr. Darville 

after a trial. He now appeals on numerous grounds inter alia, that the “Learned Trial Judge erred 

when she failed to tell the jury that they ought to have rejected the evidence of the purported dying 

declaration since there was no evidence that the Deceased saw who shot him”, that in all the 

circumstances of the case, the verdict is unsafe or unsatisfactory and that the appellant did not 

receive a fair trial. 

Held: appeal allowed; conviction is quashed and the sentence set aside. There is no order made 

for a re-trial and a judgment and verdict of acquittal to be entered. 

The case against the appellant rested upon an inference to be drawn from the circumstances 

surrounding the alleged dying declaration made by Canill. It was incumbent, therefore, for the 

Judge "to tell the jury the unvarnished truth about the state of the evidence"; and that state of 
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the evidence was the shooter's face was partially hidden by a cloth which would have impaired 

Canill's ability to accurately identify his assailant. 

This aspect of the Crown's case must be viewed in conjunction with another factor that the Judge 

ought to have placed before the jury for their consideration, the possibility of fabrication or 

concoction due to what the Prosecution portrayed as its motive for the shooting, revenge. The 

inability of Mr. Moss and Trugillo to identify the man they say they saw that night due to the cloth 

concealing his face, ought to have led the Judge to give a more robust direction on the dangers of 

visual identification and the great miscarriages of justice that have occurred in the past through 

mistaken identification. Moreover, the Judge ought to have adverted the jury's attention to the 

possibility that Canill may have been led to identify the intended appellant as the shooter due to 

the earlier incident the Prosecution was putting forward as a motive for the intended appellant 

shooting Canill. 

The Judge's direction overstates the Crown's case against the intended appellant and was sure to 

lead the jury to conclude that Trugillo's purported identification of the intended appellant from the 

photo array was correct. This direction by the Judge led, in my view, to an element of unfairness 

in the trial. 

R v Turnbull and others [1976] 3 All ER 549 applied 

Attorney General v. Omar Chisholm MCCrApp No. 303 of 2014 followed 

Alexander Williams v. Regina SCCrAPP No. 155 of 2016 mentioned 

Errol Knowles v Regina SCCrApp. No. 79 of 2017 mentioned 

Garvin Adderley v Regina SCCrApp. No. 250 of 2017 mentioned 

R v Galbraith [1981] WLR 1039 considered 

Director of Public Prosecutions v Varlack [2008] UKPC 56 considered 

Cox v R [1991] BHS J. No.107 considered 

Ratten v R [1971] 3 All ER 801 mentioned 

R v Johnson [2017] 2 BHS J. No 66 mentioned 

Regina v Andrews [1987] 1 AC 281 mentioned 

Mills and others v R [1995] 3 All ER 865 mentioned 

Dwayne Kelly v Regina SCCrApp No 250 of 2015 considered 

Taylor et al v R 1928 21 Crim. App. R. 20 mentioned 

 
__________________________________________________________________________________ 

JUDGMENT 

___________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Jon Isaacs, JA: 

 

1. The appellant was convicted of murder on 12 June 2016; and on 27 October 2017, sentenced 

to 35 years’ imprisonment. His appeal was not filed until 28 May 2019. The appeal is out of 

time and therefore requires the leave of the Court to appeal out of time. He filed an 

application for the purpose of extending time within which to appeal (“EOT application") on 

26 November 2018.   
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Extension of Time  

2. The factors we are to consider on an EOT application are well known. In Attorney General 

v. Omar Chisholm MCCrApp No. 303 of 2014, Adderley, JA said at paragraph 12:  

"12. It is settled that in exercising its discretion whether to grant 

or refuse an extension of time the court considers four things: 

the length of the delay, the reason for the delay, the prospect of 

success, and the prejudice, if any, to the respondent.".  

See also Alexander Williams v. Regina SCCrApp No. 155 of 2016, Errol Knowles v 

Regina SCCrApp. No. 79 of 2017 and Garvin Adderley v Regina SCCrApp. No. 250 of 

2017.   

3. Inasmuch as I hold the view that the factor, prospects of success, carries more weight in the 

"scales of convenience", I propose to focus on that factor more closely than the others. Still, 

I will set out my decision in brief on the three other factors.  

4. Although the Criminal Form No. 1 - the form used to launch a criminal appeal in this Court 

- was filed in the Court on 28 May 2019, his EOT application had already been filed since 

26 November 2018.   

5. Section 17(1) of the Court of Appeal Act states that:  

"17. (1) Where a person convicted desires to appeal to the court 

or to   obtain the leave of the court to appeal under the 

provisions of this Part of this Act, he shall give notice of 

appeal or of his application for leave to appeal in such 

manner as may be prescribed by rules of court 

within twenty-one days of the conviction."   

 

6. Inasmuch as time runs until an EOT application is made, the delay in this case is that period 

beyond the twenty-one days prescribed, i.e., some twelve months. This delay is substantial 

and possibly, inordinate.  

7. The intended appellant explained the delay in appealing by placing the blame on the Prison 

authorities. He had been given the appeal papers after the time limited for appealing and, as 

he was incarcerated at the time, he had to rely on the authorities to provide him with the 

appeal papers. This is a common complaint made by prospective appellants in this Court; 

and despite our suggestions to correct the problem, it seems to continue unabated.  

8. I can see no prejudice that would inure to the respondents should this appeal be allowed to 

proceed. I am minded under the present circumstances to treat the delay and potential 

prejudice as neutral factors. Still, I have to consider the intended appellant’s prospects of 

success. 

9. We heard the EOT application on 7 July 2020; and, for reasons more fully articulated below, 

the application would be granted; and having heard the submissions of Counsel, the appeal 

is allowed.  
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History  

10. On 14 April 2016, around 8:00pm, Canill Darville (“Canill”) had just gone outside of his 

residence located in Churchill Sub-division off Soldier Road when a lone gunman with a 

cloth covering his face, shot him several times to the body. He suffered injuries to certain 

blood vessels as a result of which, despite surgical intervention, he died of massive blood 

loss.  

11. Canill’s brother, Trugillo, their mother and their niece, Telita, were at the residence at the 

time of the shooting and heard the gunfire. The brother, Trugillo, had followed closely 

behind Canill when he went outside of the residence and had managed to see the shooter 

before he was forced to retreat into the house after the shooter appeared to be firing at 

him. Trugillo was only able to describe the shooter as, inter alia, kindish of bright with a shirt 

tied around his head; and he walked with a limp. He testified also that when the man ran past 

him, he ran with a limp. He was unable to see the shooter’s face.  

12. When Trugillo and others ventured out to go by where Canill lay on the ground, Trugillo 

asked Canill what happened and Canill responded in faint voice, “Devon just shoot me”. 

Trugillo testified that he thought that Canill was referring to their neighbor, Devon, who 

lived in one of the units upstairs in their fourplex apartment complex. Telita shared Trugillo’s 

thoughts. Trugillo, in particular, testified that he had known the intended appellant for about 

twelve to thirteen years.  

13. Around 9:50 pm, Corporal Teniel Sherman arrived on the scene of the shooting. She later 

testified that upon her arrival, she saw a rasta type male in white shirt and dark trousers with 

gunshot wounds, along with another male holding a towel to his stomach. She identified 

herself as police officer and the wounded man told her, “Man, Devon from upstairs shot 

me, Officer”. She further stated that the man appeared to be in pain.   

14. Samuel Moss was a Prosecution witness; and he testified that on the evening in question, he 

was standing near his residence through Saki Close, which is the corner next to Churchill 

Subdivision, when he saw strange gentleman coming from the main Soldier Road. He had 

never seen this male before. He was not able to see the male’s face because his shirt 

concealed his face. He observed the male walking pass him and into nearby bush, which had 

a shortcut that led out to Churchill Subdivision (also known as Kitty Corner). Mr. Moss 

testified further that a couple of minutes later, he heard gunshots and after that, he observed 

the same male running “really fast” out through the back by the tire shop, run across the 

shortcut and gone over by Strachan’s dump yard. Mr. Moss maintained throughout his entire 

testimony that he could not see the male’s face. He also stated that he noticed that the male 

had a “slightish bowlegged walk like”. Perhaps significantly, Mr. Moss does not say the man 

walked with a limp or that he ran with a limp. During cross-examination, Mr. Moss was 

asked whether he saw the intended appellant on the night in question and he responded, “The 

man I saw, I don’t think so”.   

15. On 15 April 2016, Canill succumbed to his injuries. The pathologist, Dr. Caryn Sands, 

testified that the cause of death was gunshot wounds to the abdomen and left thigh. 

Specifically, one of the shots entered Canill’s abdomen from a front to back direction. 

Another bullet entered the back of his left thigh and two other bullets entered his back. There 
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was no evidence of close range discharge and as such, Dr. Sands testified that it was safe to 

conclude that the barrel of the gun was more than two feet away from Canill at the time that 

it was discharged. However, she tempered her estimate when she stated that she would also 

not expect to see any evidence of close range discharge if Canill was wearing clothes at the 

time or, since he had been in hospital before succumbing to his injuries, the evidence of close 

range discharge may have been wiped off by medical personnel when they cleaned his 

wounds.  

16. On 16 April 2016, Reserve Sergeant 771 Greenslade along with a team of other police 

officers, went to an all yellow trim white apartment complex located on Pine Close off 

Marshall Road. Officer Greenslade went around to the western side of the apartment complex 

and observed a male running from the said apartment complex. He gave chase and was able 

to catch the male before he hopped over a fence. In his evidence, Officer Greenslade testified 

that he knew the male to be Devon King. He cautioned the intended appellant and the 

intended appellant replied, “Yeah, Officer, that boy shoot me last week Wednesday. I almost 

dead”. Officer Greenslade further cautioned him and arrested him for the offence of murder, 

though he did not tell him who he was suspected of killing.   

17. Officer Greenslade took the intended appellant back to the apartment complex where he saw 

one Meggin Stuart, who, in the intended appellant’s presence, stated, “I had my boy Devon 

staying here because his neighbors was trying to kill him. When he healed, I was going to 

bring him into the police”. As result, Meggin was also cautioned; and arrested for harboring 

a fugitive. Officer Greenslade testified also that at the time of his arrest, the intended 

appellant had bandages on his hands and his leg and he appeared to be in pain.  

18. On 17 April 2016, at about 2:29 pm, Sergeant 774 Deleveaux questioned the intended 

appellant in the presence of Woman Detective Sergeant 2891 Tiffany Crawley and his 

attorney at the time, Mr. Keith Seymour. The intended appellant denied any involvement in 

the offence. He signed the record of interview and he declined to give a statement under 

caution. During the interview, the intended appellant denied being on the scene of the crime 

at the material time and stated that he was at his girlfriend’s house. Also, during the interview, 

Sergeant Deleveaux put to the intended appellant that Canill, aka “Kenny”, had put a hit on 

him and that he had been told this by a number of persons. Further, that the intended appellant 

had been told that “Kenny” had something to do with the intended appellant’s shooting. The 

intended appellant responded that he had no idea about that.  

19. On 17 April 2016, Sergeant 2586 Evans compiled a twelve man photo line-up (“photo 

array”) which included a photograph of the intended appellant; and he showed the photo 

array to Trugillo. He told Trugillo, inter alia that the person who shot Canill may or may not 

be in the photo array and if he were to see that person, he could point to the photo, circle it 

and initial it. Sergeant Evans said Trugillo picked out photo number three, which was the 

photograph of the intended appellant saying that he was the male who shot his brother. The 

intended appellant was later charged with the offence of murder.  

20. At the trial, the intended appellant did not give evidence; nor did he call any witnesses on his 

behalf. However, his case was put to the various witnesses in cross-examination; and also 

could be gleaned from his record of interview, which was not challenged by the defence. In 
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his record of interview, he denied committing the offence and he stated that on the day in 

question he was at his girlfriend’s house; and that he left her residence at 8:00 pm to get 

something to eat from the Kentucky Fried Chicken situated in South Beach. He returned to 

his girlfriend’s residence at around 8:30 pm.   

21. Mr. Allan Emmanuel, Counsel for the intended appellant in the court below, had suggested 

to Sergeant 771 Greenslade that upon the intended appellant's arrest, the intended appellant 

did not say “That boy shot me last week and I almost dead; but rather, had said, “Boy, I get 

shot last week and I almost dead”. The officer maintained his account of what he was told 

by the intended appellant.  

22. The jury convicted the intended appellant. The Judge imposed a sentence of thirty-five years' 

imprisonment.  

The Appeal   

23. On 5 May 2020, the appellant filed the following re-amended grounds of appeal:  

“1. The Learned Trial Judge erred when she failed to tell the 

jury that they ought to have rejected the evidence of the 

purported dying declaration since there was no evidence that 

the Deceased saw who shot him.  

2. The verdict is unreasonable or cannot be supported having 

regard to the evidence.   

3. The Learned Trial Judge erred in law when she found that 

the Intended Appellant had a case to answer.  

4. The Learned Trial Judge erred when she told the jury that 

the Deceased would have seen Devon shoot him. (This is found 

on page 295, lines 13 19 and page 295, line 31 to page 296, line 

7.)   

5. The Learned Trial Judge erred when she failed to alert the 

jury of the possibility of concoction, distortion and malice and 

when she failed to draw the jury’s attention to the special 

features that bear on the possibility of mistake.  

6. The Learned Trial Judge erred when she failed to warn the 

jury of the insignificance of Trugillo Darville picking out the 

Intended Appellant on photo lineup.   

7. The Learned Trial Judge erred when she told the jury:   

“So based on the evidence of Trugillo Darville, it can be inferred 

from what he said when he said he saw the accused running in 

the bush at the back of the apartment, that it was Devon King 
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that he saw running at the back of the apartment. (This 

direction is found on page 287, lines 11 of the transcripts.)   

8. The Learned Trial Judge erred when she gave the distance of 

three (3) feet as the distance from which the observation of the 

shooter was made. (This direction is found on page 296, lines 17 

of the transcripts.)   

9. Given the circumstances of this case, the Learned Trial Judge 

erred when she said the following to the jury:   

“And so if someone opens the door and there is light right near 

the door and they’re looking and somebody is approaching 

them, the question is whether that was sufficient light for the 

person to make out who the person was who came upon them. 

(This is found on page 296, line 32 to page 297, line of the 

transcripts.)   

10. The Learned Trial Judge erred when she made mention of 

the key witnesses’ assumptions, thoughts, conclusions and 

feelings in her summation to the jury and she also erred when 

she failed to tell the jury that they ought to disregard those 

assumptions, thoughts, conclusions and feelings.  

11. The Learned Trial Judge erred when she refused to allow 

the defence to canvass before the jury evidence that was an 

exception to the hearsay rule and that was crucial to the 

Intended Appellant’s defence. 

12. The Learned Trial Judge erred when she failed to give the 

jury the standard alibi direction.   

13. The Learned Trial Judge erred when she told the jury that 

they may infer that when the Intended Appellant allegedly said 

to the arresting officer “Yeah, Officer, that boy shoot me last 

week Wednesday” that he was referring to the 

Deceased, Canill Darville and when she thereafter proceeded to 

give direction on revenge. (This is found on page 298 line 18 to 

page 299, line of the transcripts.)   

14. The Learned Trial Judge erred when she said to the jury: 

“However, having regard to the medical evidence which you 

would have heard, the only reasonable conclusion that you may 

come to is that the person who shot Canill Darville must have 

had an intention to kill. (This is found on page 273, lines 27 30 

of the transcripts.)   
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15. That under all the circumstances of the case, the verdict is 

unsafe or unsatisfactory;   

16. The Appellant did not receive a fair trial.”  

  

24. I do not propose to address the grounds in any particular order nor do I intend to deal with 

all of them as I do not find it necessary to do so due to the conclusion at which I have arrived 

in respect of this appeal. Thus, I begin with ground 14.  

Ground 14 - Judge erred when she said to the jury: “However, having regard to the medical 

evidence which you would have heard, the only reasonable conclusion that you may come to 

is that the person who shot Canill Darville must have had an intention to kill.  

 

25. The Judge is not precluded from suggesting to the jury that they “may” come to one 

reasonable conclusion based on the medical evidence of the pathologist. She was not therein 

suggesting that the only reasonable conclusion they “must” come to is that the shooter 

intended to kill Canill. Her direction leaves the ultimate decision to the jury as to what the 

shooter’s intention was in light of the injuries to Canill described by Dr. Caryn Sands. In the 

premises, there is no substance to this ground.  

Ground 1 - The Learned Trial Judge erred when she failed to tell the jury that they ought to 

have rejected the evidence of the purported dying declaration since there was no evidence 

that the Deceased saw who shot him. 

 

26. An oral statement made by a person who has since died, may be admitted into evidence by 

the person to whom the statement was made or by a person who overheard it being said. 

Section 39 of the Evidence Act provides:  

“39. (1) Subject to subsection (2) and to this Act, hearsay 

evidence shall not be admitted in evidence.   

(2) Hearsay evidence may be admitted —  

....  

(f) where the statement was made by a person since dead as to 

the cause of his death or as to any of the circumstances of the 

transaction resulting in his death in cases in which the person’s 

death is the subject of a criminal charge:  

Provided —   

(i) that the person at the time he made the statement was in 

actual danger of death and in the expectation of death, and   

(ii) that the statement was of such a nature that it could have 

been given in evidence in legal proceedings if the person making 

it had survived;”  

 

27. The proviso of section 39(2)(f) continues to depend on the common law test, that is, on the 

deceased having at the time of the making of the declaration, a settled hopeless expectation 

of impending death. There was evidence led through Detective Corporal Teneil Sherman to 
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suggest that Canill held a hopeless expectation of death because she testified that when she 

went to the scene of the shooting and spoke to Canill, she identified herself to him and he 

told her, "Man, Devon from upstairs shot me, officer. Get me some help, please. I feel like I 

ga' die."  

28. However, the reliability of the alleged dying declaration in this case has to be evaluated when 

the evidence led by the Crown’s witnesses, i.e., Corporal Teniel Sherman, Telita, Mr. Moss 

and Trugillo, is considered, for the Court to arrive at a conclusion on the reliability and 

accuracy of the purported identification by Canill.  

29. The Crown’s reliance on the statements made by Canill to Trugillo and Corporal Teniel 

Sherman seeks to establish that the shooter was identified by Canill. Visual identification is 

a notoriously specious form of evidence that has given rise to numerous authorities that urge 

caution when relying on it. Thus, the conditions under which that identification by Canill 

was made is crucial to this appeal.  

30. In R v Turnbull and others |1976] 3 All ER 549, the English Court of Appeal was 

concerned about problems arising out of visual identification cases that led to miscarriages 

of justice. The court, therefore, provided a guideline on how courts were to approach 

identification evidence where the defendant said it was mistaken, to reduce the possibility of 

error. At pages 551-2, Lord Widgery, CJ said: 

"First, whenever the case against an accused depends wholly or 

substantially on the correctness of one or more identifications of 

the accused which the defence alleges to be mistaken, the judge 

should warn the jury of the special need for caution before 

convicting the accused in reliance on the correctness of the 

identification or identifications. In addition he should instruct 

them as to the reason for the need for such a warning and should 

make some reference to the possibility that a mistaken witness 

can be a convincing one and that a number of such witnesses can 

all be mistaken. Provided this is done in clear terms the judge 

need not use any particular form of words. 

Secondly, the judge should direct the jury to examine closely the 

circumstances in which the identification by each witness came 

to be made. How long did the witness have the accused under 

observation? At what distance? In what light? Was the 

observation impeded in any way, as for example by passing 

traffic or a press of people? Had the witness ever seen the 

accused before? How often? If only occasionally, had he any 

special reason for remembering the accused? How long elapsed 

between the original observation and the subsequent 

identification to the police? Was there any material discrepancy 

between the description of the accused given to the police by the 

witness when first seen by them and his actual appearance? If 

in any case, whether it is being dealt with summarily or on 
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indictment, the prosecution have reason to believe that there is 

such a material discrepancy they should supply the accused or 

his legal advisers with particulars of the description the police 

were first given. In all cases if the accused asks to be given 

particulars of such descriptions, the prosecution should supply 

them. Finally, he should remind the jury of any specific 

weaknesses which had appeared in the identification evidence. 

Recognition may be more reliable than identification of a 

stranger; but, even when the witness is purporting to recognise 

someone whom he knows, the jury should be reminded that 

mistakes in recognition of close relatives and friends are 

sometimes made."  

31. The Judge did direct the jury on the various factors that bore on the issue of identification 

that they were to keep in mind but unfortunately, in the course of doing so, the Judge was 

not as helpful as she should have been. By way of example, at page 297 of the transcript she 

said:  

"You must ask yourselves, members of the jury, how long would 

the Deceased have been able to observe the person he said shot 

him. Even if the person the witness seeks to identify is someone 

he says he knows, the opportunity to observe must still be ample 

opportunity in order to make a correct identification. It is going 

to be a question for you whether you think the deceased would 

have had sufficient opportunity to observe what he said he saw."  

  

32.  During her summing up to the jury on identification, the Judge told them, inter alia, what 

Trugillo had supposedly said: 

"Now, this witness also told you that he would have seen the 

accused running in the bush at the back of the apartment." 

 

33. At page 287 of the transcript the Judge told the jury the following: 

“So based on the evidence of Trugillo Darville, it can be inferred 

from what he said when he said he saw the accused running in 

the bush at the back of the apartment, that it was Devon King 

that he saw running at the back of the apartment. But he never 

said, I saw Devon running at the back of the apartment. 

Members of the jury, you heard the evidence of the witness. 

That is a matter that you must decide.” 

34. It is true Trugillo never said the name “Devon King” but he did say he saw “the accused” 

running. There was only one accused person being tried. The irresistible conclusion the jury 

must have arrived at is that Trugillo was saying that he saw the intended appellant running 

at the back of the apartment. While the Judge was technically correct that Trugillo did not 

use the name “Devon”, his reference to “the accused” ought to have caused the Judge to 
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disabuse the jury of any notion they inevitably would have had as a result of Trugillo’s 

evidence that he could have possibly seen the intended appellant that night.  

35. This direction is not accurate and misrepresents Trugillo's evidence. The evidence in that 

regard is what appears at pages 114-5 of the transcript: 

"Q. You mentioned earlier in your evidence that when you 

walked outside initially, you saw an individual running past 

your door. Which direction was this person going? 

  

A. Well as you look again, you see where the black garbage tin 

is, he was running in that direction (indicating). Y'all see where 

the black garbage tin is, he was running in that direction 

towards the bush (indicating)."  

  

36. The Judge's direction overstates the Crown's case against the intended appellant and was sure 

to lead the jury to conclude that Trugillo's purported identification of the intended appellant 

from the photo array was correct. This direction by the Judge led, in my view, to an element 

of unfairness in the trial. 

37. The facts of this case are somewhat similar to those found in Dwayne Kelly v 

Regina SCCrApp No 250 of 2015. The brief facts in Kelly were that on the evening of 12 

May 2012, Philario Simmons was shot twice in the back while in the area of Meadow Lane 

off East Street. He asked persons who had gathered around him to call an ambulance for him 

because he did not want to die. He was asked who had shot him and replied ‘Rummy from 

Palm Beach Street’. The appellant was known as ‘Rummy’; and he lived on Palm Beach 

Street. The appellant was charged with the murder of Philario Simmons.   

38. During his trial, it emerged from questioning by the police, that the deceased may have 

earlier that same year been involved in shooting incident involving the appellant. The 

inference drawn by this Court differently constituted, that that was the motive for the 

shooting of Simmons. The appellant, Kelly denied the suggestion.  

39. While summing up the case to the jury, the trial judge “dealt extensively” with the question 

of motive. Counsel for Kelly, Mr. Richard Boodle, submitted before the Court – as does 

Counsel in the present appeal – that it was incumbent on the judge when he directed the jury 

on the dying declaration to tell them to bear in mind the possibility of concoction.   

40. Longley, P writing on behalf of the Court having referred to the authorities relied on by 

Mr. Bootle: Ratten v R [1971] 3 All ER 801, R v Johnson [2017] 2 BHS J. No 66 and 

Regina v Andrews [1987] 1 AC 281, went on to mention Mills and others v R [1995] 3 All 

ER 865 before saying at paragraphs 32 to 36:  

“32. Apart from consideration of the issue of concoction or 

fabrication being considered at the stage of admissibility, the 

jury must also be directed that it is an issue for their 

consideration before deciding what weight to attach to the 
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declaration or whether or not to rely upon it all where those are 

relevant considerations.   

33. At no point in his direction did the judge advert his mind to 

the possibility the statement may have been concocted. He did 

give the usual warning to the jury about making sure the 

identifying witnesses were accurately repeating what had been 

told to them and he considered the circumstances in which the 

purported identification had been made. But was it made was 

the crucial question that was never addressed which arose from 

the very fact that the deceased had been shot twice in his back? 

And significantly even though Crown Counsel expressed doubts 

about whether the statement of the deceased was dying 

declaration the judge was never asked to rule on its admissibility 

and the issue only arose prior to the closing address of crown 

counsel to the jury. It is reflected in the record that it was at the 

stage the case of Andrews was referred to the judge by Counsel 

for the Crown.   

34. Clearly, there was no evidence (advanced) that the deceased 

had seen his shooter. It may have been left to inference but 

whether he did (see his shooter) or not was a live issue. If he did 

not, the jury should have been directed not only that he did not 

see his assailant but that in those circumstances he may well 

have concocted the story that it was the appellant who had shot 

him because of the prior incident, in which case the evidence 

would have no value. On the facts of the case it was incumbent 

on the judge to tell the jury the unvarnished truth about the 

state of the evidence. If the jury was going to be asked to draw 

an inference they had to know what evidence they could rely 

upon to do that. And in any event they would have had to have 

been told that they did not have to draw the inference.   

35. The judge did not advert his mind to this because of the 

assumption on the evidence that the deceased had seen his 

shooter because he purported to make an identification which 

he presumably could only have made if he had seen him, thus 

ruling out the possibility of concoction or fabrication.   

36. This failure in our judgment was an error.” (Emphasis added) 

41. The Court went on to find that the conviction was unsafe notwithstanding that the Crown 

had produced a witness who testified to seeing Kelly produce a firearm from his back pocket 

and shoot the deceased. There were issues related to the eyewitness that called into question 

the reliability of his testimony.  
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42. In the present appeal, the Crown proffered the evidence of Sergeant Greenslade to show the 

intended appellant had a motive for shooting Canill. While this may have been their rationale 

for placing that evidence before the jury, it was incumbent upon the Crown to adduce 

supporting evidence to prove the intended appellant was indeed the shooter. In an effort to 

do so, the Crown relied on the identification of the intended appellant by Trugillo during an 

identification exercise utilizing a photo array as the person he saw shoot his brother.  

43. In Kelly, the Prosecution had a witness who purported to support the identification of Kelly 

as the shooter, to wit, a witness who knew Kelly prior to the incident and who testified that 

he observed Kelly shoot the deceased. There was, therefore, direct evidence linking Kelly to 

the murder of the deceased.  

44. In the present appeal, the identity of the shooter is not as clear cut as it was in Kelly, to wit, 

there is no witness who testified that they saw the intended appellant shoot Canill. The case 

against him rested upon an inference to be drawn from the circumstances surrounding the 

alleged dying declaration made by Canill. It was incumbent, therefore, for the Judge "to tell 

the jury the unvarnished truth about the state of the evidence"; and that state of the 

evidence was the shooter's face was partially hidden by a cloth which would have impaired 

Canill's ability to accurately identify his assailant. 

45. This aspect of the Crown's case must be viewed in conjunction with another factor that the 

Judge ought to have placed before the jury for their consideration, the possibility of 

fabrication or concoction due to what the Prosecution portrayed as its motive for the 

shooting, revenge. The inability of Mr. Moss and Trugillo to identify the man they say they 

saw that night due to the cloth concealing his face, ought to have led the Judge to give a more 

robust direction on the dangers of visual identification and the great miscarriages of justice 

that have occurred in the past through mistaken identification. Moreover, the Judge ought to 

have adverted the jury's attention to the possibility that Canill may have been led to identify 

the intended appellant as the shooter due to the earlier incident the Prosecution was putting 

forward as a motive for the intended appellant shooting Canill. 

46. Instead, the Judge told the jury that: 

“Remember, it would have only been or it is only the deceased 

who actually would have seen the person because he said Devon, 

so he would have seen a Devon shot (sic) him.” (Page 295 of the 

transcript) 

 

47. The Judge recited the factors mentioned in Turnbull that the jury was to consider in their 

assessment of the quality of the identification made by Canill; and in relation to the distance 

factor made reference to the distance of three feet as if that was the distance Canill was from 

the shooter when he was shot; and asked the jury: 

“Was this close enough for him or others to observe any special 

characteristics which could cause them to recognize the person 

who did the shooting.” (Page 296 of the transcript) 



14 
 

48. There was no evidence led as to how far apart the shooter and Canill were during the incident. 

The mention of three feet no doubt led the jury to speculate as to how close Canill was to the 

shooter. 

49. At page 297 of the transcript the Judge was explaining the light factor mentioned in Turnbull 

to the jury when she told the jury the following: 

“… but there was a light on the porch of the apartment where 

the deceased lived. And so, members of the jury, you must apply 

your common sense in this regard. And so if someone opens the 

door and there is a light right near the door and they're looking 

and somebody is approaching them, the question is whether that 

was sufficient light for the person to make out who the person 

was who came upon them.” 

50. There was no evidential foundation for the scenario put to the jury by the Judge, that is, the 

Crown led no evidence Canill was looking at the shooter or that the shooter approached him. 

Thus, there was no basis from which an inference could be drawn and any conclusion arrived 

at by the jury on this issue could only be mere speculation. It must be noted that one of 

Canill's injuries was inflicted on the left side of his abdomen but two of his injuries were to 

the right side of his back and the back of his left thigh. This would suggest that the shooter 

was behind Canill at some point in the incident; and that would, no doubt, have lessened the 

length of time Canill may have had to observe the shooter in the thirty to one hundred and 

twenty seconds estimated by Trugillo and Telita to have elapsed after Canill went outside 

and shots were heard. 

51. In relation to the factor of Canill’s familiarity with the intended appellant the Judge reminded 

the jury that the evidence led was that he lived in the upstairs apartment for a number of years 

above Canill’s apartment; and said: 

“And so we can assume that they were familiar with how each 

other looked and walked and behaved.”  

52. The jury should not have been invited to assume. Matters for the consideration of the jury 

are properly evidence based. 

53. The problem with the jury assuming Canill’s familiarity with his upstairs neighbour as a 

basis for feeling secure that his identification of the intended appellant was correct is that 

Trugillo also lived in the apartment downstairs yet he was unable to identify the man who 

shot Canill because his face was obscured by a shirt. 

54.  A feature of the identification evidence that was not raised but in my view bears mentioning 

is that Assistant Superintendent of Police Will Hart noted the intended appellant had an injury 

to his right arm; and Reserve Sergeant Kenneth Greenslade noticed his hand was bandaged; 

and Inspector Randolph Deleveaux said you could see the intended appellant had visible 

injuries, one of which was to his right arm. Inspector Deleveaux said that when he asked the 

intended appellant how he got the injuries, he responded that he had been shot two weeks 
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before by an unknown male. Inspector Deleveaux said he was able to see the injuries because 

the intended appellant had bandages on his arm and leg. 

55. The witnesses, Mr. Moss nor Trugillo, do not mention seeing any bandage on the arm of the 

man they observed at the material time. Their failure to mention any bandage on his leg may 

be explained by their description that the man wore long pants but when he was apprehended, 

he was wearing short pants according to Officer Greenslade, and that may explain the 

officer's ability to observe the injury to the leg.  

56. The Judge’s summation on Canill’s identification of the intended appellant was skewed as it 

favoured the Crown’s theory of the case and did not provide the balanced approach to the 

issue of the reliability and accuracy of the “dying declaration” the jury required; and did not 

present “the unvarnished truth about the state of the evidence.” 

57. There is merit in this ground. 

Ground 2. The verdict is unreasonable or cannot be supported having regard to the 

evidence.  

  

58. This ground is addressed in my treatment of ground 3. 

Ground 3 - The Learned Trial Judge erred in law when she found that the Intended 

Appellant had a case to answer.  

 

59. Counsel for the respondent, readily accepted that the case against the intended appellant was 

circumstantial. He submitted that that did not necessarily mean the case against the appellant 

was not strong. We were referred to the case of Cox v R [1991] BHS J. No.107 where 

Gonsalves-Sabola, P, adopted the dictum of Hewart, L.J. 

in Taylor et al v R 1928 21 Crim. App. R. 20. At page 2 of his judgment, the President said: 

“It has been said that the evidence against the applicants is circumstantial: so it is, but 

circumstantial evidence is very often the best. It is evidence of surrounding 

circumstances which, by undersigned coincidence, is capable of proving a proposition 

with the accuracy of mathematics. It is no derogation of evidence to say that it is 

circumstantial.” 

60. The question that must be answered under this ground is, was the circumstantial evidence 

adduced by the Crown of sufficient strength to raise a prima facie case against the intended 

appellant so as to call upon him to answer? 

61. In R v Galbraith [1981] WLR 1039 Lord Lane said at page 1040: 

"There are two schools of thought: (1) that the judge should stop 

the case if, in his view, it would be unsafe (alternatively unsafe 

or unsatisfactory) for the jury to convict; (2) that he should do 

so only if there is no evidence upon which a jury properly 

directed could properly convict. Although in many cases the 

question is one of semantics, and though in many cases each test 
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would produce the same result, this is not necessarily so. A 

balance has to be struck between on the one hand a usurpation 

by the  judge of the jury's functions and on the other the danger 

of an unjust conviction." 

62. Lord Lane went on to expound that “canonical statement of the law” - as it was described by 

Lord Carswell in Director of Public Prosecutions v Varlack [2008] UKPC 56 - at page 

1042: 

“…(b) Where however the prosecution evidence is such that its 

strength or weakness depends on the view to be taken of a 

witness's reliability, or other matters which are generally 

speaking within the province of the jury and where on one 

possible view of the facts there is evidence upon which a jury 

could properly come to the conclusion that the defendant is 

guilty,  then the judge should allow the matter to be tried by the 

jury...” 

63. The Crown’s case depended in the main on the identification by Canill of the intended 

appellant as the shooter. Therefore, the conditions under which such identification was made 

had to be considered and evaluated by the Judge before he made a determination as to 

whether the quality of the identification evidence was sufficiently good for her to cause the 

case to proceed beyond the no case to answer stage after the Crown had closed its case. I 

have mentioned some of the conditions as factors in ground 1 and in my view, such evidence 

as to identity as was adduced by the Crown, was poor. That ought to have led the Judge 

accede to the no case to answer application if the case was based on identification alone. 

Lord Widgery said in Turnbull at page 553:   

“When, in the judgment of the trial judge, the quality of the 

identifying evidence is poor, as for example when it depends 

solely on a fleeting glance or on a longer observation made in 

difficult conditions, the situation is very different. The judge 

should then withdraw the case from the jury and direct an 

acquittal unless there is other evidence which goes to support 

the correctness of the identification. This may be corroboration 

in the sense lawyers use that word; but it need not be so if its 

effect is to make the jury sure that there has been no mistaken 

identification.”  

64. The evidence of Trugillo and Telita was that seconds after Canill exited the residence shots 

were fired; although Trugillo spoke of one or two minutes. The incident took place at night 

hence those places not within the illumination limits of the lights said to have been on the 

porches of the apartments or on lampposts would have been dark. This can be inferred by the 

police photographer’s use of a flash to take some of the pictures he produced in court, for 

example when referring to photograph number 4. (Pages 25-6 of the transcript) 
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65. Trugillo and Mr. Moss testified that the shooter wore a piece of cloth over his face which 

prevented each of them from seeing his face. Their evidence would have covered the periods 

just before the shooting and during the shooting; and that evidence should have caused the 

Judge to examine the quality of Canill’s identification in the circumstances. Another telling 

blow to the reliability of the identification of the intended appellant is that none of those who 

purport to have seen him that night mention any injury to his hand/arm or any bandages on 

his arm.  

6. The Learned Trial Judge erred when she failed to warn the jury of the insignificance 

of Trugillo Darville picking out the Intended Appellant on photo lineup.   

66. During the trial, Counsel for the then defendant, Mr. Emmanuel, questioned Sergeant Evans, 

the officer who compiled the photo array, about the utility of an exercise where a witness is 

asked to identify someone known to him from among the photos in the photo array. Sergeant 

Evans testified that it was not a useless exercise. 

67. The danger identified by Ms. Galanos in relation to the identification by Trugillo from the 

photo array was that the jury was likely to conclude that that supported Canill's evidence of 

the intended appellant as the shooter. He contended that the Judge ought to have directed 

them that Trugillo's selection of the intended appellant from among the photos in the array 

did not support the correctness of Canill's identification. 

68. At page 553 of Turnbull, Lord Widgery cautioned that:   

"The trial judge should identify to the jury the evidence which 

he adjudges is capable of supporting the evidence of 

identification. If there is any evidence or circumstance which the 

jury might think was supporting when it did not have this 

quality, the judge should say so." 

69. The danger of the jury using Trugillo’s identification of the intended appellant as the shooter 

to support Canill’s identification was not dissipated by the directions of the Judge. Thus, 

there is merit in this ground.  

Ground 12: The Learned Trial Judge erred when she failed to give the jury the standard 

alibi direction  

 

70. Ms. Galanos submitted that the Judge did not adequately direct the jury on the issue of the 

intended appellant's alibi and that her failure to give the standard alibi direction or any alibi 

direction, for that matter, rendered the verdict unsafe and unsatisfactory. 

71. At page 301 of the transcript, the Judge told the jury that:  

 

"You will note that the defendant, Devon King, denied the 

offences and stated that he would have been with his girlfriend 

at time of the incident." 
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72. She continued at page 302:  

"He stated that on the 14th of April, 2016, he was with his 

girlfriend. He told you that at 8:00p.m., he would have gone to 

Kentucky Fried Chicken in  South Beach to get something to 

eat."  

 

73. Ms. Galanos concedes that the intended appellant did not give a formal notice of alibi in the 

magistrate's court; nor did he provide an alibi to the Attorney General within twenty-one 

days of his arraignment in the Supreme Court. This is a requirement under the Criminal 

Procedure Code (Amendment) Act, 2011: section 258(4A). However, Ms. Galanos 

contended that the intended appellant put the Prosecution on notice that he had an alibi when 

he told the police of his whereabouts at the time of the shooting; and that was not where the 

shooting took place. In the circumstances, he submits, the Judge ought to have directed the 

jury with the standard alibi direction at the very least. 

74. I am able to see the force of Ms. Galanos' arguments. The rationale for notice of an alibi to 

be given is to forewarn the authorities and to provide them with the opportunity to investigate 

the alibi. This is because the burden is on the Crown to prove that the alibi is false. Thus, it 

behooves the police to follow up on any alibi given by a suspect. There does not seem to 

have been any investigation of the alibi by the police in this case. No explanation was given 

and the Judge did not indicate to the jury the significance of this failure in light of the sole 

evidence against the intended appellant, namely, the identification of the intended appellant 

by Canill. 

75. The alibi having been inserted into the trial on the Prosecution’s case, the Judge should have 

given the jury a fuller direction on the issue. At page 552 of R v Turnbull [1976] 3 All ER 

549, Lord Widgery, CJ said:  

"Care should be taken by the judge when directing the jury 

about the support for an identification which may be derived 

from the fact that they have rejected an alibi. False alibis may 

be put forward for many reasons: an accused, for example, who 

has only his own truthful evidence to rely on may stupidly 

fabricate an alibi and get lying witnesses to support it out of fear 

that his own evidence will not be enough. Further, alibi 

witnesses can  make genuine mistakes about dates and occasions 

like any other witnesses can. It is only when the jury are satisfied 

that the sole reason for the fabrication was to deceive them and 

there is no other explanation for its being put forward, that 

fabrication can provide any support for identification evidence. 

The jury should be reminded that proving the accused has told 

lies about where he was at the material time does not by itself 

prove that he was where the identifying witness says he was." 
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76. The Judge’s cursory treatment of the alibi issue was inadequate. Hence, there is substance to 

this complaint. 

“13. The Learned Trial Judge erred when she told the jury that 

they may infer that when the Intended Appellant allegedly said 

to the arresting officer “Yeah, Officer, that boy shoot me last 

week Wednesday” that he was referring to the 

Deceased, Canill Darville and when she thereafter proceeded to 

give direction on revenge.” 

 

77. There is merit in this complaint as there was no evidence led by the Crown to show that the 

intended appellant was alluding to Canill when he was arrested by Officer Greenslade. As 

the officer admitted under cross-examination, the intended appellant could have been 

referring to any "boy". Moreover, the statement was said to have been made before the 

intended appellant was told who the victim was. Thus, the Judge erred when she told the jury 

that they could infer that "the boy" referred to by the intended appellant was Canill. The error 

was compounded by the Judge's direction pertaining to revenge. 

78. There was no evidence of any conflict between Canill and the intended appellant save for an 

utterance allegedly made by Meggin Stuart, the woman at whose apartment the intended 

appellant was staying at the time of his arrest. Even that statement did not specifically 

mention Canill. The apartment was a fourplex hence potentially there were persons in two 

other apartments there who could have been his neighbours.  During his interview with the 

police suggestions were made to the intended appellant that he shot Canill because he 

believed Canill had been responsible for shooting him a week or so earlier. However, those 

suggestions were rejected by the intended appellant. Additionally, Trugillo opined that there 

was no bad blood between the two men as far as he was aware. 

79. The Judge embraced the Prosecution's theory and put it to the jury in such a manner as to 

lend credence to a hypothesis that lacked a solid foundation; and thereby strengthening, as 

Ms. Galanos submits, the Crown's case against the intended appellant. 

Ground 11 - The Learned Trial Judge erred when she refused to allow the defence to 

canvass before the jury evidence that was an exception to the hearsay rule and that was 

crucial to the Intended Appellant’s defence. 

 

80. I enter into a discussion under this ground only to mention a bit of hearsay evidence that was 

permitted to go in as a part of Sergeant 774 Deleveaux's evidence when it ought not to have 

been allowed since it was hearsay. At page 220 of the transcript the following appears: 

"A. No, sir. Persons at those locations informed me that Devon 

King live upstairs, in the apartment complex, in the two—storey 

building. They mentioned no other Devon King." 

 

81. This evidence was highly prejudicial to the intended appellant's case as it tended to support 

the correctness of Trugillo's identification of the shooter and Telita's identification of the 

intended appellant being the only "Devon" living in the apartment complex and indeed in the 
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surrounding environs. It also tended to lend support and give significance to Officer 

Sherman's evidence about what she was told by Canill. 

82. This would have contributed to the unfairness of the trial. 

Conclusion 

83. The EOT application should be granted because the intended appellant's appeal stands a great 

likelihood of success. Thus, leave to appeal out of time is granted. 

84. During the hearing of the EOT application, the likely success of the proposed grounds were 

fully canvassed before us by Counsel. The Court was provided, therefore, with the 

submissions of the parties in sufficient detail to consider the substantive appeal. Having done 

so I have concluded that this appeal must be allowed due to the failure of the Judge to 

properly direct the jury on the identification evidence and in relation to the dying declaration. 

Further, given the poor quality of the identification evidence and the equivocal evidence of 

Sergeant Greenslade about "that Boy", the Judge ought to have found that the Crown's case 

did not raise a sufficiently strong case to call on the intended appellant to answer; and ought 

to have acceded to the no case to answer application. 

85. The appeal is allowed. The conviction is quashed and the sentence set aside. Although I have 

not heard submissions on the issue of whether the intended appellant ought to be required to 

undergo a re-trial, I am satisfied that on the state of the Crown's evidence that there should 

be no order made for a re-trial. In the premises, I direct a judgment and verdict of acquittal 

to be entered. 

Addendum      

86. Before concluding my judgment, I wish to issue a word of caution to judges to be careful 

when offering their own interpretation on the evidence, particularly when it is unsupported 

by the evidence that has been led in the case. By way of example in this case, at page 288 of 

the transcript the Judge told the jury: 

"He was asked by counsel why he did not give description, this 

is counsel for the defence, why he did not give description of the 

person he saw that night. He said he told the police but it was 

not in his statement. The question may be asked or one can infer, 

members of the jury, that the reason why Trugillo Darville did 

not give a description was because he would have said or he was 

of the view that the Devon that his brother referred to was 

Devon from upstairs." 

 

87. Had Trugillo offered that explanation, it would have been perfectly acceptable for the Judge 

to comment as she did; but in the absence of such evidence from the witness, it was not. 

88. Similarly, at page 295 of the transcript the Judge said: 
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"Remember, it would have only been or it is only the deceased 

who actually  would have seen the person because he said 

Devon, so he would have seen Devon shot him." 

 

89. There is no evidence that Canill saw who shot him. The Crown's evidence would suggest 

that it was unlikely that he did see the face of the shooter. Mr. Moss said the face of the man 

that he saw was concealed by a shirt. Trugillo also said he could not see the face of the man 

because the man had a cloth around his face. 

90. It may be argued that Canill would know his neighbour despite the disguise because they 

lived in the same complex for years. However, so did Trugillo. Yet, he could provide no 

independent identification of the intended appellant despite having seen the man also. 

 

 

 

__________________________________________ 

The Honourable Mr. Justice Isaacs, JA 

 

 

91. I agree. 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

 

92. I agree also. 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 


