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Practice and Procedure - Striking Out Application - Bill of Costs – Taxation- Amended 

Bill of Costs - Privy Council’s Costs Order - Standard Basis – Indemnity Basis – 

Champerty – Maintenance - Scope of Costs Order - Abuse of Process- Scandalous – 

Prejudicial –Fraudulent – Dishonest - Fabrication – Disproportionate –Excessive- 

Prolix - Costs for Two (2) Counsel – Value Added Tax – Financial Limit of Directors – 

Powers of Taxing Officer- Whether Possibility of Fair Taxation Still Exists- Court of 

Appeal Act - Court of Appeal Rule 35 – Supreme Court Act – Rules of the Supreme 

Court Order 31A Rule 20(1) -Inherent Jurisdiction of the Court – Rules of the 

Supreme Court Order 31A, Rule 18(2)(s) and Rule 26(3), Rules of the Supreme Court, 

Order 20, Rule 7(1) - Rules of the Supreme Court, Order 2, Rule 1 

 

The Respondents were granted costs on a standard basis by the Privy Council on December 

15, 2015 (“Silver Point”) and December 23, 2015 (“Metaxides”).  Their successful appeals 

were against the Court of Appeal’s judgment dated May 2, 2013, which ruled in favor of the 

Appellants (“Swart”) on a preliminary issue which concerned whether the Respondents’ 

Consent Orders were invalid due to the alleged non-existence of Silver Point Limited, a 

company (“the nullity issue”).   

 

In furtherance of the Privy Council’s costs order, Silver Point filed its Court of Appeal Bill 

of Costs on March 16, 2016 and Metaxides’ counsel filed their Court of Appeal Bill of 

Costs on March 22, 2016.  The respective amounts claimed on the nullity issue alone were 

$302,950.00 (Silver Point) and $649,991.33 (Metaxides). 

 

The Metaxides bill was set down to be heard on July 20, 2016.  The Registrar had not yet 

fixed a date for the hearing of the Silver Point bill. However, at the taxation of the 

Metaxides bill, the Appellants’ lead attorney, Mr. Fred Smith, QC, took various preliminary 

objections and he eventually indicated an intention to apply to strike out the entire 

Metaxides Bill of Costs. The Registrar adjourned the taxation because of an impasse 

between the parties and on the basis of a perceived lack of jurisdiction to hear the proposed 

strike out application.    

 

On August 22, 2016, the Appellants filed a Notice of Motion for an order to strike out both 

the Metaxides and Silver Point Bills of Costs which cumulatively totaled $952,941.33.  The 

basis of the Appellants’ strike out application was because the alleged bills were “…each or 

altogether fraudulent, dishonest and completely fabricated; and/or are offend against the 

rules against Champerty and Maintenance; and/or are scandalous and/or are an abuse of 

the process of the Court; and/or do not reflect nor are they drafted on a party and party 

basis as ordered by the Privy Council; and/or are grossly disproportionate; and/or are 
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bound to prejudice, embarrass or delay the fair taxation of the said Bills of Costs.”  The 

Notice of Motion was supported by the Affidavits of Martin A. Lundy II filed November 28, 

2016; December 5, 2016 and January 15, 2021. 

 

On October 4, 2016, Metaxides filed an Amended Bill of Costs purportedly “with the leave 

of the Registrar”.  The amended bill removed the Value Added Tax (“VAT”) disbursement 

items which counsel for the Appellants argued on July 20, 2016 were fraudulently contained 

in the bill as they pertained to matters arising prior to the January 1, 2015 implementation of 

VAT.  The purported Amended Bill of Costs reduced the bill by $44,358.00.  Metaxides 

maintained that the pre-VAT disbursement charges were instead erroneously contained in 

the bill.  

 

The Appellants’ Notice of Motion was set down before the full court on October 12, 2016 

and the court finally decided on March 13, 2017 that the Registrar could hear the strike out 

application and accordingly directed the Registrar to hear the same. 

 

Subsequently, the Court of Appeal eventually heard and determined the substantive appeal 

which was remitted to it by the Privy Council on July 14, 2015.  That appeal was won by the 

Appellants on May 16, 2017.   Costs were also awarded to the Appellants in this court and 

the court below.  On September 23, 2020 the 1st Respondent however, filed a new appeal 

against the ruling of a Supreme Court judge. That ruling affirmed the decision of the then 

Deputy Registrar to set aside a Certificate of Taxation for costs ordered pursuant to the 

Privy Council’s order dated December 23, 2015.  

 

On October 23, 2020, the Registrar called a Case Management hearing between the parties 

and, as a result, various timelines were given in advance of the January 22, 2021 hearing of 

the Appellants’ application to strike the Respondents’ Bills of Costs. 

 

On November 13, 2020, the Appellants filed a Summons to strike out the 1st Respondent’s 

Amended Bill of Costs returnable January 22, 2021.  

 

Both applications were heard by the Registrar on January 22, 2021. 

 

Held:- The Appellants’ application to strike out the Respondents’ Bills of Costs is 

dismissed.  Further, the Appellants’ application to strike out the 1st Respondent’s Amended 

Bill of Costs is dismissed. Each party is to bear their own costs.   

 

Court of Appeal Rules, Chapter 52, Subsidiary Laws of The Bahamas 
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Rules of the Supreme Court Order 31A, Rule 20(1)(a)-(d), Chapter 53, Subsidiary Laws of 

The Bahamas 

 

Alpha Rocks Solicitors v. Alade [2015] EWCA Civ 685 followed 

Harvey Oscar Tynes v. Dencil Barr SCCivApp No. 31 of 2001 considered 

Hurt and another v. Scheck and others; Exuma Harbour Estates Limited v. Siegal, 

Raymond, Brent Ltd. and another [2008] 3 BHS J. No. 20 considered 

English v. Emery Reimbold & Strick Ltd. [2002] EWCA Civ 605; [2002] 1 WLR 2409 

considered 

Bailey v. IBC Vehicles [1998] 3 All ER 570 considered 

Glen Alexander Colebrook and Christian Congregation of The Bahamas Jehovah’s Witness 

of The Bahamas v. National Insurance Board SCCiv App No. 127 of 2008 considered 

Re Hidesheim [1914] 3 KB 841 considered 

Davis v. Earl of Dysant (No. 2)(1855) 21 Beav 124 applied 

Re A Solicitor [1951] 1 All ER 592 mentioned 

Chappell and another v. Mehta [1981] 1 All ER 349 distinguished 

Minus v. Bank of Nova Scotia [1994] BHS J. No. 129 applied 

Court of Appeal Act, Chapter 52, Statute Laws of The Bahamas 

 

ISSUES 

 

1. The issues which arise are namely: 

 

(a) Whether the Metaxides and/or Silver Point Bills of Costs should be entirely 

struck out pursuant to RSC Order 31A, Rule 20(1) or alternatively, under the 

court’s inherent jurisdiction. 

 

(i) Did the Respondents commit a serious abuse(s) of 

the court’s process? If so, 

 

(ii) Does the gravity of the abuse warrant the entire 

striking out of the Respondents’ bills? If so, 

 

(iii) Is a fair trial of the issues between the parties still 

possible at taxation? 

 

(b) Whether the Metaxides Amended Bill of Costs should be struck out for failure 

to obtain the leave of the Registrar. 
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(i) Was the leave of the Registrar required to file an 

Amended Bill of Costs? If so, 

 

(ii) Can the irregularly filed Amended Bill of Costs be 

otherwise cured? 

 

APPLICATION OF THE LAW TO THE FACTS 

Whether the Metaxides and/or Silver Point Bills of Costs should be entirely struck out 

pursuant to RSC Order 31A, Rule 20(1) or alternatively, under the court’s inherent 

jurisdiction 

2. At the January 22, 2021 hearing before me which lasted some five (5) hours,  

counsel for the Appellants sought to convince me that the Respondents’ Bills of 

Costs should be entirely struck out for the reasons outlined in their Notice of Motion 

filed August 22, 2016 and the Affidavits-in-Support of Martin Lundy II filed 

November 28, 2016, December 5, 2016 and January 15, 2021.  The reasons were 

namely that the bills included false VAT claims (Metaxides); breached the 

indemnity principle (Metaxides and Silver Point); fell outside of the scope of the 

Privy Council’s costs order (Metaxides and Silver Point); contained duplicity, 

prolixity/excessive and disproportionate billing (Metaxides and Silver Point); 

wrongly claimed costs for two (2) counsel (Metaxides and Silver Point) and because 

there was a breach of a 1991 Silver Point Board Resolution (Silver Point).   

 

3. The Court therefore having beforehand found that its Registrar does have the 

jurisdiction to hear the Appellants’ striking out application, my starting point is to 

consider whether the Respondents’ Bills of Costs should be entirely struck out 

pursuant to the Rules of the Supreme Court (“RSC”) Order 31A, rule 20(1) or 

alternatively, the inherent jurisdiction of the court. 

 

4. RSC Order 31A, rule 20(1) reads: 

“In addition to any other powers under these Rules, the Court 

may strike out a pleading or part of a pleading if it appears to the 

Court –  
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(a) that there has been a failure to comply with a rule or practice 

direction or with an order or direction given by the Court in 

the proceedings; 

 

(b) that the pleading or the part to be struck out is an abuse of the 

process of the Court or is likely to obstruct the just disposal of 

the proceedings; 

 

(c) that the pleading or the part to be struck out discloses no 

reasonable grounds for bringing or defending a claim; or 

 

(d) that the pleading or the part to be struck out is prolix or does 

not comply with the requirements of any rule.” 

 

5. The Supreme Court Act, Chapter 52, Statute Laws of The Bahamas (“SCA”)  defines 

a pleading to include: “any petition or summons and also includes the statements 

in writing of the claim or demand of any plaintiff, and of the defence of any 

defendant thereto, and of the reply of the plaintiff to any counterclaim of a 

defendant”.  Quite notably, that provision does not specifically refer to ‘any other 

court document’ but neither counsel has challenged whether or not a bill of costs 

constitutes a pleading, thus nor do I. I shall therefore, for the purpose of this 

application, treat the document as a claim or demand of the Respondents to have 

their court ordered costs paid to them. Support for my proposition is found in 

practitioners’ text: Butterworths Personal Injury Litigation Service at paragraph 

2163.1 which defines a bill of costs as: “A certified and signed itemized document 

detailing the expenses incurred in bringing or defending a legal action.”  

 

6. Accordingly, counsel for the Appellants agrees that my discretion to entirely strike 

out the Respondents’ Bills of Costs may only be exercised if it appears to me that the 

bills offend any of the grounds contained in RSC Order 31A, rule 20(1)(a) - (d). 

Counsel however does not make it abundantly clear whether that rule is being relied 

upon by the Appellants in its totality or whether instead I am to merely address my 

mind to a particular sub-rule.  That is, at paragraph 5 of the Appellants’ Skeleton 

Arguments filed November 28, 2016, counsel for Swart only briefly details the 

court’s jurisdiction under RSC Order 31A, rule 20(1) to partially or wholly strike out 

a pleading. Nevertheless, it does not appear to me that the Respondents’ Bills of 

Costs should be entirely struck out pursuant to RSC Order 31A, rule 20(1)(a),(c) or 

the latter part of sub-rule (d). 
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7. The reason underscoring my decision is namely because under RSC Order 31A, rule 

20(1)(a) and a part of sub-rule (d), both provisions seem to require that the pleading 

must fail to comply with a particular rule, practice direction, order or direction given 

by the court in proceedings. In this regard, counsel for the Appellant does not 

specifically state which rule, practice direction, order or direction was breached by 

the Respondents nor am I able to perceive any non-compliance of the same.   

 

8. I further find that RSC Order 31A, rule 20(1)(c) does not appear to me to be relevant 

in the circumstances. However, I shall consider RSC Order 31A, rule 20(1)(b) which 

pertains to an abuse of the process of the court and the just disposal of proceedings 

and the part of sub-rule (d) concerning prolixity as part and parcel of my inherent 

jurisdiction considerations below.  It should be duly noted that the former sub-rule 

(b) derives from the inherent jurisdiction of the court even though it may be 

judicially exercised apart from the same. 

Court’s Inherent Jurisdiction   

9. Counsel for Swart at paragraph 6 of the Appellants’ Skeleton Arguments also 

contends that I may alternatively strike out the bills using the inherent jurisdiction of 

the court.  Counsel cites Halsbury’s Laws of England (4th Edition) 1982, Volume 37; 

page 23 which in summary requires that I act justly and equitably.  The exercise of 

the powers also requires that I strike the right balance between observing the due 

process of the law thereby preventing improper vexation and oppression whilst still 

intending to do justice between the parties and to secure a fair trial between them. 

Counsel for the Respondents did not rebut my aforementioned discretion or 

jurisdiction. 

 

10. In this regard both counsel for the Appellants and the 1st Respondent cited in their 

arguments the leading ‘striking out for abuse of the process of the court’ case of 

Alpha Rocks Solicitors v Benjamin Oluwdare Alade [2015] EWCA Civ 685.  The 

Skeleton Arguments of the 1st Respondent were also adopted by the 2nd Respondent.  

 

11. In the Alpha Rocks case, a solicitor sought to strike out a substantial portion of his 

opponent’s bill of costs and Lord Justice Vos explored when it was appropriate for a 

court to strike out a claim on the ground that the court’s process was abused.  

Ironically, the case also involved attorneys who sought to recover their costs and 

expenses but whose clients alleged the bills were fraudulently exaggerated or 
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misstated.  At paragraph 4, Lord Justice Vos said that the deputy judge who struck 

out portions of the bill: 

“…acknowledged that the step he was taking was draconian, but 

held that the abuses which he had identified both involved a 

serious misuse of the court’s procedure, rendered further 

proceedings thoroughly unsatisfactory, and created a serious risk 

that a fair trial of the claims would be impossible.” 

12.  However, Lord Justice Vos at paragraphs 21 – 24 concluded that: 

“21.  It is important first to emphasise, as did Lord Clarke in 

Summers supra, the range of available remedies when a situation 

arises in which a party to litigation thinks that his opponent has 

exaggerated his claim, whether fraudulently or otherwise.  

Establishing fraud without a trial is always difficult…As Masood 

and Summers supra also demonstrate, striking out is available in 

such cases at an early stage in the proceedings, but only where a 

claimant is guilty of misconduct in relation to those proceedings 

which is so serious that it would be an affront to the court to 

permit him to continue to prosecute the claim, and where the 

claim should be struck out in order to prevent the further waste 

of precious resources on proceedings which the claimant has 

forfeited the right to have determined.  The other available 

remedies for such a default follow the proceedings once they 

have run their course, but are nonetheless important. They 

include costs and interest penalties and proceedings for contempt 

of court or criminal prosecution. 

22.  Returning to the early stages of proceedings, it is, of course, 

always open to the court to strike out or grant summary judgment 

in respect of the impugned part of the claim as opposed to the 

whole.  In my judgment, the court should exercise caution in the 

early stages of a case in striking out the entirety of a claim on the 

grounds that a part has been improperly or even fraudulently 

exaggerated.  That is because of the draconian effect of so doing 

and the risk that, at a trial, events may appear less clear cut than 

they do at an interlocutory stage.  The court is not easily 
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affronted, and in my judgment the emphasis should be on the 

availability of fair trial of the issues between the parties… 

…. 

24.  The cases I have mentioned were right to emphasise in the 

context of striking out what is effectively factor (a), namely the 

need for litigation to be conducted efficiently and at 

proportionate cost.  The need for compliance with rules and 

order is equally important.  But it must be remembered that the 

remedy should be proportionate to the abuse.  In the context of 

this case, it is also worth emphasizing before I turn to the 

particular circumstances that litigants should not be deprived of 

their claims unless the abuse relied upon has been clearly 

established.  The court cannot be affronted if the case has not 

been satisfactorily proved. This aspect is obviously inter-related 

with whether or not a fair trial remains possible.  Moreover, the 

fact that solicitors have signed bills that appear to be inaccurate 

or even worse is obviously a matter for concern, but that concern 

does not abrogate the need for the issue of whether the bills were 

indeed inaccurate to be fairly resolved between the parties, if that 

remains possible.” 

13. Suffice it to say, the Alpha Rocks case confirms in my mind that before exercising my 

discretion under RSC Order 31A, rule 20(1)(b) and/or my inherent jurisdiction, I must 

first decipher whether the Respondents have each committed any clearly established 

abuses which warrant the gravity of entirely striking out their Bills of Costs; and, 

secondly, if so, whether a fair resolution between the parties nonetheless still remains 

possible by the conduct of a fair taxation hearing.  I shall deal with each consideration in 

turn. 

False VAT Claim - Metaxides Bill of Costs 

14. I have thoroughly considered paragraphs 27 – 37 of Mr. Lundy’s affidavit filed 

November 28, 2016, and I do find the 1st Respondent’s inclusion of pre-VAT 

disbursement charges as an abuse of the court’s process.  However, for all of the 

same reasons detailed in the Alpha Rocks case, I do not make any findings with 

respect to fraud (see: Alpha Rocks at paragraphs 21, 25 and 27).  That is, in this 

strike out application, I refuse to embark upon a mini-fraud trial.  



10 

 

 

15. Counsel and attorneys-at-law are legally required under Court of Appeal Rule 

35(2)(c) and (d) to file: “an affidavit verifying any claim by or on his behalf for 

disbursements and legible copies of all receipts and invoices necessary to support 

such claims for disbursements or sums paid, and in the event a party fails to file 

within the specified time any of the documents referred to in paragraphs (a) – (d), 

the Registrar may disallow such item or items due to the failure to submit 

particular document.”   

 

16. Accordingly, Ms. P. Olivea Ingraham, as affiant, was expected to have accurately 

exhibited to her affidavits verifying the 1st Respondent’s disbursements (filed May 9, 

2016 and September 20, 2016), every receipt or invoice for fees claimed as 

disbursements, but in this instance she obviously could not accurately do so as 

counsel for the 1st Respondent relied upon corresponding professional services 

which pre-dated the actual implementation of VAT legislation.  To this end, it was 

therefore the inclusion of those inflated costs in the bill itself which made the bill 

and Ms. Ingraham’s affidavits noticeably inaccurate and thus abusive. However, it 

should also be noted that I do not agree with the Appellants’ proposition that the 

actual sum had to have already been paid and a government VAT receipt produced 

by Metaxides but merely accurately invoiced and claimed upon the basis of the 

professional work incurred by the firm.  I find counsel for the 1st Respondent correct 

in this regard (see: First Respondent’s Submissions in Response to the Appellants’ 

Motion to Strike out Bill of Costs at paragraph 7.3). 

 

17. The reason for this is because although counsel do generally claim VAT in their bill 

of costs; it is in fact a disbursement item that is discretionarily allowed or disallowed 

by the taxing officer and the calculation thereof is based upon the total professional 

fees allowed at the actual taxation.  Thus, the fact that it is claimed by counsel does 

not automatically translate into counsel fully recouping those costs, as a 

disbursement item is always subject to reduction or entire elimination by the taxing 

officer (see: COA Rule 35(2)(c) and (d) above).   

 

18. In the present case, the pre-VAT disbursement charges as contained in the 1st 

Respondent’s Bill of Costs was wrongly included in the bill and would not be 

allowed.  Ms. Ingraham’s affidavits verifying such disbursement charges are totally 

unacceptable and counsel should be mindful that they are to take heed to carefully 

prepare and scrutinize their bills of costs before filing them and further before 

averring to the truthfulness of affidavits in support.  Suffice it to say, the fact that 
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Ms. Ingraham swore to the accuracy of a second affidavit does not inure to the 

benefit of counsel for the 1st Respondent’s argument that the disbursement inclusion 

was a mere mistake, especially as the latter affidavit was filed post the initial 

taxation date (July 20, 2016) when the VAT issue was first raised.  I was therefore in 

this regard unpersuaded by counsel for the 1st Respondent. 

 

19. That notwithstanding, the Alpha Rocks case supra makes it abundantly clear that the 

court should exercise caution in using its inherent jurisdiction to strike out bills even 

in instances where counsel: “…signed bills that appear to be inaccurate or 

worse…”  To that end, the court in Alpha Rocks surmised that it: “…is obviously a 

matter for concern, but that concern does not abrogate the need for the issue of 

whether the bills were indeed inaccurate to be fairly resolved between the parties, 

if that remains possible.”  

 

20. In applying this second limb of the Alpha Rocks test, my overriding consideration 

then is whether in spite of the irrefutable VAT inaccuracy, a fair taxation between 

the parties still remains possible.   In this regard, I do so find that a fair taxation 

between the Appellants and the 1st Respondent could still be had as I am not 

affronted by the abuse and the same does not warrant me disproportionately striking 

out the entire bill.  Suffice it to say, the admitted inaccuracy could still be fairly dealt 

with by me at the taxation. 

 

21. Nevertheless, I would be remiss if I did not refer to the fact that subsequent to the 

July 20, 2016 taxation hearing date, counsel for the 1st Respondent (upon the initial 

prompting of counsel for the Appellants) did eventually remove the incorrectly 

claimed VAT items from the bill and on October 4, 2016 counsel filed an Amended 

Bill of Costs.  In light of this fact, the issue of the wrongly included VAT items 

would become moot should I rule that the Amended Bill of Costs was validly filed 

and hence superseded the original Bill of Costs.  I will deal with this issue in more 

detail below.  

Breach of Indemnity Principle  

22. The Appellants allege at various paragraphs of the affidavits of Martin Lundy II that 

the Respondents’ Bills of Costs as drafted breach the indemnity principle and by 

extension offend the Privy Council’s cost orders which both ordered costs to be 

taxed/assessed on the standard basis.  In this respect, counsel for the Appellants 

considers that for the Respondents to claim costs on an apparent indemnity basis 
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amounts to an abuse of the court’s process which is likely to obstruct the fair hearing 

of the taxation (see also: RSC Order 31A, 20(1)(b)).  Indeed, it should be noted that 

whilst counsel for the 2nd Respondent adopted the 1st Respondent’s Skeleton 

Submissions, she does not purport to want to have the 2nd Respondent’s Bill of Costs 

taxed on an indemnity basis but the usual party and party basis (see: Submissions of 

the Second Respondent at paragraphs 20 – 21). 

 

23. I have considered both the written and verbal submissions made by counsel for the 

Appellants and the 1st Respondent and I find that the proper basis of the respective 

Privy Council costs orders is patently clear, and the Respondents’ costs are to be 

taxed on a standard basis and not on an indemnity or solicitor and own client basis.   

 

24. That is, in the case of Silver Point, the Privy Council’s costs order dated December 

16, 2015, at paragraph 3 reads, inter alia, that: 

“The Respondents pay the Appellant’s costs of the preliminary 

issue in the Court of Appeal of the Commonwealth of the 

Bahamas, the amount of those costs to be assessed on the 

standard basis if not agreed.” (emphasis mine) 

25. With respect to Metaxides, the Privy Council costs order dated December 23, 2015 

paragraph 3 expressly said, inter alia, that: 

“The Respondents pay the Appellant’s costs of the preliminary 

issue in the Court of Appeal of the Commonwealth of the 

Bahamas, the amount of those costs to be assessed on the 

standard basis if not agreed, and to include the costs arising from 

the Appellant’s motion of 21 May 2013 to arrest the entry of 

judgment and admit fresh evidence, and the costs arising from 

the Respondents’ motion of 16 July 2013 further to correct the 

judgment of the Court.” (emphasis mine) 

26.  The Practitioners text Greenslade on Costs at paragraph C.013 differentiates between 

the two basis of assessments.  It reads:  

“Where the court awards costs inter partes the court can direct 

that costs are to be assessed on the standard basis or the 

indemnity basis (CPR r. 44(1)).  In either case, on an assessment 

no costs will be allowed which were unreasonable in amount.  If 



13 

 

the court makes an order about costs without indicating the basis 

on which the costs are to be assessed, or makes an order for costs 

to be assessed on a basis other than the standard basis or the 

indemnity basis, the costs will be assessed on the standard basis 

(CPR r.44.4(4)). 

Standard basis 

Where costs are to be assessed on the standard basis, the court will: 

a) only allow costs that are proportionate to the matter in issue; 

 

b) resolve any doubt which it may have as to whether costs were 

reasonably incurred or reasonable and proportionate in amount 

in favor of the paying party (CPR r. 444(2)).   [emphasis mine] 

Indemnity basis 

Where costs are to be assessed on the indemnity basis the court will 

resolve any doubt which it may have as to whether costs were 

reasonably incurred or were reasonable in the amount in favour of 

the receiving party (CPR r.44.4(3)). 

The decision of Mr. Justice Coulson in D. Morgan plc v Mace and 

Jones [2011] EWHC 26 (TCC) shows the factors that a Court will 

take into account when deciding whether a successful party is entitled 

to costs on the indemnity basis.” (emphasis mine) 

27. Thus, notwithstanding counsel for the 1st Respondent’s written assertions to the 

contrary, I absolutely do not have an overriding discretion to tax their bills on an 

indemnity basis.  Whist I agree that the COA Rules do not speak specifically to the 

basis of taxation, it is my view that COA Rule 35(12) itself details the requisite 

proportionality and reasonableness considerations upon which I am meant to be guided 

as the taxing officer and counsel for the 1st Respondent accepted as much (see: 

transcript of January 22, 2021 at page 67; lines 2 – 22).  
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28. COA Rule 35(12) reads: 

“In determining whether or not the claim by counsel is reasonable 

or excessive, the taxing officer shall have regard to all the 

relevant circumstances, and in particular to- 

(a) the complexity of the item or of the cause or matter in 

which it arises, and the difficulty or novelty of the question 

involved; 

 

(b) the skill, specialized knowledge and responsibility required 

of, and the time and labour expended by counsel; 

 

(c) the number and importance of the documents (however 

brief) prepared and perused; 

 

(d) the place and circumstance in which the business involved 

is transacted; 

 

(e)  the importance of the cause or matter to the client; 

 

(f)  where money or property is involved, its amount or value; 

 

(g) any other fees and allowances payable to counsel in 

respect of other items in the same cause or matter, but only 

where work done in relation to those items has reduced the 

work which would otherwise have been necessary in 

relation to the item in question.” 

 

29. The aforementioned considerations are notably almost identical to the corresponding 

CPR 44.4 which reads: 

“Factors to be taken into account in deciding the amount of 

costs: 

(1) The court will have regard to all the circumstances in 

deciding whether costs were: 
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         (a) if it is assessing costs on the standard basis – 

           (i) proportionately and reasonably incurred; or 

           (ii) proportionate and reasonable in amount, or 

 

                                (b) if it is assessing costs on the indemnity basis – 

           (i) unreasonably incurred; or 

           (ii) unreasonable in amount. 

 

(2) In particular, the court will give effect to any orders which 

have already been made. 

(3) The court will also have regard to – 

(a) the conduct of all the parties, including in particular – 

 

(i) conduct before, as well as during, the 

proceedings; the efforts made, if any, 

before and during the proceedings in order 

to try to resolve the dispute;    

 

(b) the amount or value of any money or property 

involved; 

 

(c) the importance of the matter to all the parties; 

 

(d) the particular complexity of the matter or the 

difficulty or  novelty of the questions raised; 

 

(e) the skill, effort, specialised knowledge and 

responsibility  involved; 

 

(f) the time spent on the case; 

 

(g) the place where and the circumstances in which work 

or any part of it was done; and 

 

(h) the receiving party’s last approved or agreed budget.” 
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30. The Court of Appeal in the case of Harvey Oscar Tynes v Dencil Barr  SCCiv.  App. 

No. 51 of 2001, considered the issue of the ‘brief fee’.  Interestingly in that case, 

Churaman JA gave some guidance to taxing masters although in the context of the 

brief fee.  At page 3 beginning at line 16 the learned judge said: 

“We think that the true principle upon which Taxing Masters should 

act is the principle of reasonableness.  Whether or not a fee-note or a 

receipt is in existence is merely evidence of what was paid or agreed to 

be paid.  It cannot be decisive of what should be allowed on Taxation.  

Indeed, if that were so the matter can easily lead to abuse and 

injustice.  The proper basis ought to be in our view that, irrespective of 

whether a fee-note or receipt is produced and irrespective of what 

appears therein, Taxing Masters ought to apply an objective standard 

of reasonableness: the nature of the claim, an assessment of the 

complexity of the matter including whether or not knotty points of law 

were involved, the degree of research and such like matters would all 

be proper matters for consideration on Taxation.” 

31. To this extent, counsel for the Appellants should not be too overly concerned about 

receipts exhibited to the affidavit of P. Olivea Ingraham which seemingly support a 

claim based on the indemnity basis (see: transcript of January 22, 2021 at page 118; 

lines 2 – 11) as counsel for the 1st Respondent cannot convince me to tax their costs on 

a completely different basis than was indicated by the Privy Council.  I also take 

judicial notice of the Bahamian case of Hurt and another v. Scheck and others; 

Exuma Harbour Estates Limited v. Siegel, Raymond, Brent Ltd. and another [2008] 

3BHS J. No. 20. That case is further authority for the premise that indemnity costs are 

only allowable if specially ordered.  Lyons, J. at paragraph 14 said the following: 

“(1)  The costs claimed must first be party/party costs as distinct from 

solicitor/client (full indemnity) costs.  There are textbook writings 

explaining this distinction.  A cost order allows only party/party costs.  

Solicitor/client costs (full indemnity) are allowable only if specially 

ordered.” 

32. Nevertheless, on this issue I cannot find that the Respondents committed any serious 

abuses that would require the entire striking out of their bills.  Indeed, the bills have 

accordingly been prepared and cast to set out their alleged professional fees and 

disbursements and it still remains entirely possible for me to at the taxation 
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scrutinize the aforesaid bills and rightly disallow anything outside of the standard 

basis. Counsel for the 1st Respondent ultimately agreed with me in this regard (see: 

transcript dated January 22, 2020 at page 66; lines 17 to 25 and page 67; lines        

1 – 12).  I thus refuse to entirely strike out their Bills of Costs for this reason.  

Fees Outside of Scope of Privy Council’s Order  

33. As aforementioned, the Privy Council costs awarded to the Respondents in this case 

pertained strictly to a preliminary issue. Quite notably, the Appellants were 

eventually successful on the substantive appeal and they were accordingly awarded 

costs both in this court and the court below.  The Appellants were also awarded costs 

on the Respondents failed application for leave to appeal to the Privy Council. The 

taxation of the Appellants’ costs awarded by this court is still pending and for this 

reason it is extremely important that there is no overlap in the costs awarded to the 

Respondents on the preliminary point and the costs of the substantive appeal which 

were awarded to the Appellants.  Indeed, my consideration of the Appellants and 

Respondents’ respective bills of costs and the allocation of costs in both regards 

require that I strike a delicate balancing act.  

 

34. That is, as the taxing officer, my remit is merely to tax costs associated with the 

court’s order.  In order to properly exercise this judicial function, I am required to 

actually scrutinize the bill along with any requested supporting documentation (see: 

COA Rule 35(4) and (11)).  In this instance, I have instead been asked by the 

Appellants to entirely strike out the Respondents’ bills of costs on the papers.  

Notwithstanding the fact that counsel have both extensively articulated their 

positions on this issue, I fear that I cannot (without the assistance of counsel at a 

taxation) easily decipher whether or not the objected to items fall outside of the 

scope of the Privy Council’s respective costs orders.  

 

35. Counsel for the 1st Respondent helpfully cited the case of English v Emery 

Reimbold & Strick Ltd. [2002] EWCA Civ 605; [2002] 1 WLR 2409.  That case 

was considered as a part of an appeal of three (3) cases where claimants appealed to 

the Court of Appeal on the ground that the respective judges gave insufficient 

reasons for their decision.  The English case concerned a costs order made by a 

judge and the Court of Appeal considered circumstances where both parties to an 

action were successful on parts of their claim.  The appellate court preferred the 

Civil Procedure Code’s apportionment of costs provision rather than a costs order 
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which left the determination of costs on certain issues to the judge/taxing master on 

assessment.  That is, Lord Phillips  at paragraph 115 said that: 

“We are in no position to express a view as to whether we would 

have made the same order as Neuberger J did in Harrison v 

Bloom Camillin.  However, we would emphasise that the Civil 

Procedure Rules requires that an order which allows or disallows 

costs by reference to certain issues should be made only if other 

forms of order cannot be made which sufficiently reflect the 

justice of the case: see rule 44.3(7), above.  In our view there are 

good reasons for this rule.  An order which allows or disallows 

costs of certain issues creates difficulties at the stage of the 

assessment of costs because the costs judge will have to master 

the issue in detail to understand what costs were properly 

incurred in dealing with it and then analyse the work done by the 

receiving party’s legal advisers to determine whether or not it was 

attributable to the issue the costs of which had been disallowed.  

All this adds to the costs of assessment and to the amount of time 

absorbed in dealing with costs on this basis. The costs incurred 

on assessment may thus be disproportionate to the benefit 

gained.” 

36. Suffice it to say, the aforementioned excerpt from the English case again 

underscores the intricate nature of taxing an issues-based costs order; and 

notwithstanding counsel for the Appellants’ argument to the contrary (see: 

Appellants’ 3rd Submissions in Reply to Metaxides Submissions), I must approach the 

taxation in this way particularly since the nullity issue was actually a ground of 

appeal which was heard preliminarily at the initial 2013 substantive hearing.  

Counsel for the Appellants’ success on that issue resulted in the determination of the 

appeal in the Appellants’ favor and was dispositive of the entire appeal; however, 

that decision was later reversed by the Privy Council and remitted to the Court of 

Appeal for the eventual hearing of the other grounds not heard on the initial 

substantive appeal.  I therefore agree with paragraphs 9.1, 9.4 and 9.6 of the             

1st Respondent’s Submissions and for this reason, it would not be just to strike out 

the Respondents’ entire bill of costs and I refuse to do so.  

 

37. The COA Rules are not designed for me to conduct taxation proceedings on the 

papers as I conversely, in the exercise of my judicial functions at the taxation, have 
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the ability to ask questions and request further documentation as envisaged in  the 

case of Bailey v IBC Vehicles [1998] 3 All ER 570.  That is, at page 572 beginning 

at paragraph h, Judge LJ said that:  

“…a taxing officer was entitled, if he saw fit, to be provided with 

the information which he needed.  In my judgment she was right 

to do so.  The taxing officer is exercising a judicial function, with 

substantial financial consequences to the parties.  To perform it, 

he is trusted properly to consider material which would normally 

be protected from disclosure under the rules of legal professional 

privilege.  If, after reflecting on the material available to him, 

some feature of the case alerts him to the need to make further 

investigation or causes him to wonder if the information with 

which he is being provided is full and accurate, he may seek 

further information.”  

38. Therefore, as an officer of the court who has been asked to use my discretion and/or 

invoke an inherent jurisdiction, I am judicially required to rightly administer justice 

and ensure a fair trial between the parties.  In the circumstances, the only way that I 

can justly achieve this end is to have parties attend before me on taxation to fairly 

ventilate their issues. With this in mind however, I do agree that counsel has an 

obligation to exclude any items not obviously falling within the costs orders because 

to do so would at least save some judicial time in an already anticipated lengthy 

taxation exercise. 

 

39.  In Bailey v IBC Vehicles page 574; paragraph j, Judge LJ said that: 

“As officers of the court, solicitors are trusted not to mislead or 

to allow the court to be misled. This elementary principle applies 

to the submission of a bill of costs.”  

Gross Excessiveness, Disproportionateness and Duplicity 

40. Counsel for the Appellants have sought to convince me that the Respondents’ bills 

are also abusive because of their purported exorbitant, disproportionate and 

duplicative nature.  Suffice it to say, the Affidavit of Martin Lundy II filed 

November 28, 2016 at paragraphs 11 -17; 56 - 58 and 90 - 92 details the costs 

claimed by the Respondents at the Supreme Court, Court of Appeal and Privy 

Council levels.  Counsel separately compared the costs claimed by counsel at each 
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level of the court’s hierarchy and also cumulatively sets out the costs claimed on the 

nullity issue at the Court of Appeal and Privy Council.  

 

41. Whilst I take judicial notice of the amounts claimed by the Respondents at the three 

(3) court tiers, in my capacity as Registrar and taxing officer at the Court of Appeal, 

I am only able to determine the costs associated with this court and I am only 

empowered to scrutinize and determine costs exclusively claimed here.  To this end, 

however, I repeat my considerations at paragraph 22 – 38 above and refuse to strike 

out the entire bills of costs for the same exact reasons. It should be expressly stated 

though that at taxation, I would never allow costs which pertained to another court. 

 

42. With respect to duplicity, counsel for the Appellants’ at paragraph 59 of the 1st 

Affidavit of Martin Lundy II stated that: “The Preliminary Issue did not require 

two different cases to be prepared on two different factual issues and or on two 

different points of law.  The factual issue and the legal issue was the same for both 

SPC and Mr. Metaxides.”  Suffice it to say, I do perceive that counsel is taking 

issue with the fact that counsel for the Respondents were separately represented.  In 

this regard, I agree with counsel for the 1st Respondent at paragraph 12.3 of their 

Skeleton Arguments.  The Privy Council undoubtedly duly awarded costs to both 

Respondents and I cannot ascertain any abuse on the apparent identical basis of the 

bills alone and refuse to strike out the Respondents’ bills of costs on this ground. 

Prolixity 

43. I also refuse to strike out the Respondents’ entire Bills of Costs on the ground of 

prolixity per Order 31A, rule 20(1)(d) and/or the court’s inherent jurisdiction.  That 

is, the mere fact that as Mr. Lundy asserts in his affidavit at paragraphs 63 and 64 

(Metaxides) and 93 and 94 (Silver Point) that the bills are prolix does not in itself 

mean they are likely to further prejudice, embarrass or delay the fair taxation of costs 

associated therewith. 

 

44. The Supreme Court Practice 1979 (“the White Book”) in its commentary to  

corresponding RSC O.18, r. 19 said at paragraph 18/19/8: 

“Tend to prejudice, embarrass, or delay the fair trial of the 

action.” The Court is “disposed to give a liberal interpretation” 

to these words (Berdan v, Greenwood 3 Ex. D. p. 256).  At the 
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same time parties must not be too ready to find themselves 

embarrassed. 

                      ….. 

Thus, if material facts be pleaded at unnecessary length or with 

unnecessary detail, the pleading will not be stuck out; such 

prolixity will be left for the taxing master to deal with as a 

question of costs (Weymouth v Rich, 1 T.L.R. 609; Heap v. 

Morris, 2 Q.B.D. 630)” (emphasis mine) 

45. As counsel for the 1st Respondent’s rightly pointed out, I have similarly in past 

related taxations taxed prolix bills of the Appellants.  Those bills were systematically 

taxed by me on an item-by-item basis. 

Costs for Two (2) Counsel  

46. There is no lurking doubt in my mind that the COA Rules are abundantly clear  

about the basis upon which professional fees are to be allowed.  That is, COA  Rule 

35 reads: 

 “(7) Professional fees of counsel shall be allowed only in respect 

of counsel who presents the appeal, unless the court certifies that 

the appeal required two or more counsel. 

 … 

 (9)  Where an appeal is presented by Queen’s Counsel, costs will 

generally be allowed to such counsel and any junior counsel who 

appeared with him unless the court directs otherwise.” (emphasis 

mine) 

47. Both counsel for the Appellants and the 1st Respondent cited the Bahamian case of 

Glen Alexander Colebrooke and Christian Congregation of The Bahamas 

Jehovah’s Witness of The Bahamas v. The National Insurance Board SCCivApp. 

No. 127 of 2008 where then Justice of Appeal Blackman, JA in the minority 

judgment said that: 
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“Additionally, it should be noted that in the absence of a 

certificate for 2 or more counsel, there can be recovery for only 

one counsel unless a Queen’s Counsel is presenting the appeal 

and the court does not otherwise object (see Rule 35(9) of the 

Court of Appeal Rules).” 

48. The Privy Council’s costs orders clearly do not allow costs for two (2) counsel and 

whilst I accept the submissions of counsel for the Appellants in this regard (see: 

paragraphs 36 to 42 of their Appellants 3rd Submissions in Reply to Metaxides Bill of 

Costs), nothing serious arises because I am not affronted and can aptly deal with this 

issue at taxation.  

 

49. By no means, however, do I accept the arguments put forward by counsel for  the    

1st Respondent (see: First Respondent’s Submissions in Response to the Appellants’ 

Motion to Strike Out Bill of Costs at paragraphs 11.1 – 11.5).  Specifically, I reject 

the argument that: “It is clear and settled law that the claim does not infringe any 

legal principle: it is a matter for an evaluative judgment by the taxing officer” as I 

am undoubtedly bound by COA Rules 35(7) and (9). Quite notably, counsel for the 

Respondents had an opportunity to address their Lordships before the respective 

costs orders were finalized. I do not know whether the points which counsel now 

advance were raised then by them or on their behalf but as the taxing officer, I am 

merely to give effect to the order of their Lordships and cannot add to, reverse or 

even alter the aforesaid costs orders.  

1991 Resolution of the Board – Silver Point Bill of Costs 

50. Counsel for the Appellants at paragraphs 83 - 87 of the 1st affidavit of Martin Lundy 

II contends that the 2nd Respondent’s Bill of Costs ought to be struck out because its 

costs exceeded the Twenty Thousand Dollars ($20,000.00) spending limit or 

authority of the Silver Point Condominium Apartment Board.  That is, counsel relies 

upon a January 4, 1991 Board Resolution which was unanimously passed at an 

Annual General Meeting.  

  

51. Counsel exhibited the Minutes of the aforesaid Meeting which detailed the 

‘Spending Authority of the Board’ as follows: 

“Except in an emergency situation which clearly threatens the 

Building, the incoming Board must seek to obtain at a general 
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meeting the prior approval of the owners for any expenditure 

over $20,000.” 

52. In response, counsel for the 2nd Respondent filed Submissions on December 8, 2020 

and relies upon affidavits of Tracy Wells, Attorney and Caliope Klonaris, Board 

member of Silver Point.   Ms. Klonaris at paragraphs 3 – 7 of her affidavit filed of on 

behalf of the board rebuts the Appellants’ arguments and instead details alleged 

actual costs incurred and owed to their counsel.  The 2nd Respondent’s financial 

statements for the year ending September 30, 2017 and the year ending September 

30, 2018 were actually exhibited to the 2nd affidavit of Martin Lundy II. 

 

53. Notwithstanding the arguments made by both counsel, I find it difficult to perceive 

the specific abuse of the court’s process being alleged.  That is, the financial matters 

concerning the board and its members seem to me to be an internal matter which does 

not affect the judicial mandate given to me by the Privy Council costs order.   

Counsel cannot obviously agree to their costs; and as taxing master, I am meant to 

facilitate the determination thereof.  For this and further reasons set out above, I 

refuse to strike out the 2nd Respondent’s entire Bill of Costs.  

 

54. I must also state that I did not find the Appellants or the 2nd Respondent’s respective 

forensic accountant’s report and auditors report particularly relevant to the striking 

out powers which I have been asked to exercise.  Indeed, I did not request the 

provision of the said expert reports and I cannot fathom how they are meant to assist 

me in exercising my discretion. 

Disposition – Striking Out Application Metaxides & Silver Point Bills of Costs 

55. Overall, I conclude that a fair resolution to the issues raised by counsel for the 

Appellants still remains possible at the taxation. The Court of Appeal Rules duly 

empower the Registrar to appropriately deal with any questionable sums cast on the 

bill and the procedural machinery should be first utilized. 

 

56. That is, COA Rule 35(4) provides that: 

 “The taxing officer may request such further documentation or 

submissions to substantiate a disputed or questionable claim and 

such further documentation shall be filed with seven days of the 
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request, failing which the Registrar may disallow the 

disbursement in question.” 

57. Further, COA Rule 35(11) states: 

“If counsel is claiming costs calculated on an hourly basis, he 

shall produce, if requested to do so by the taxing officer, accurate 

records which shall contain- 

(a)  the date on which the work was done; 

(b)  the amount of time spent on the work; and 

(c)  a brief description of the work carried out, and in the event 

that the party fails so to do, such failure may result in a claim 

being disallowed in respect of such work.” 

58. COA Rule 35(15) even allows for redress through a further review mechanism.   

That rule reads: 

“A party to a taxation proceeding who is dissatisfied with the 

allowance or disallowance in whole or in part of any item by the 

taxing officer, may- 

(a) at any time before the certificate or allocator is signed; or 

 

(b) at such earlier time as may in any case be fixed by the 

taxing officer, apply to the taxing officer to review the 

decision of the taxing officer in respect of same and shall 

deliver to the taxing officer and to each party who 

attended the taxation is objection in writing to such 

allowance or disallowance, and shall specify in a short 

and concise list the items or parts objected to and the 

grounds and reasons for such objections.” 

 

 

59.  Further, Order 35(20) reads: 

“Any person aggrieved by a decision of the taxing officer on such 

review may apply to the court within fourteen (14) days from the 
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date of the certificate by motion accompanied by an affidavit in 

support – 

(a)  to set aside such a decision; and 

(b)  to make such further order as the court may think fit.” 

60. Therefore for all of the reasons articulated above, I refuse to entirely strike out the 

Respondents’ Bills of Costs pursuant to RSC Order 31A rule 20(1) and/or the court’s 

inherent jurisdiction.  The Appellants’ application is accordingly dismissed, and each 

party is to bear their own costs for the preparatory work and the appearances before 

the full court and before me. 

Metaxides Amended Bill of Costs 

Whether the Metaxides Amended Bill of Costs should be struck out for failure to 

obtain the leave of the Registrar 

61. The Appellants in their Summons filed November 13, 2020, have sought to strike 

out the 1st Respondent’s Amended Bill of Costs on the singular ground that “…it 

purports to have been filed with the leave of the Registrar granted on 20th July, 2016 

when in fact no such leave was given.”  Counsel makes the aforesaid application 

pursuant to “Section 15 of the Supreme Court Act, 1996 and/or Order 31A Rule 

18(2)(s) of the Rules of the Supreme Court and/or Order 31A Rule 26(3) of the Rules 

of the Supreme Court and/or the inherent jurisdiction of the Supreme Court for an 

Order (by virtue of Rule 24(1) of the Court of Appeal Rules).” The second 

application is supported by the Affidavit of Raven Rolle filed January 15, 2021 and 

their Skeleton Arguments filed January 15, 2021. 

 

62. Indeed, the distinct ground relied upon by the Appellants’ constrained me to 

consider the pertinent question of whether the leave of the Registrar was in fact even 

required to file an amended bill of costs.  Suffice it to say, neither counsel had in 

advance even thought to address me on this point and thus additional arguments 

were requested by me and provided by them subsequent to the January 22, 2021 

hearing date.  I shall return to this consideration below. 

 

63. However, with respect to the legal authorities initially relied upon by counsel and 

outlined at paragraph 61 above, I fail to see the nexus between the argument that no 

leave was granted by the Registrar and the SCA, RSC and COA rules cited.  That is, 
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those practice and procedure and case management provisions did not either way 

convince me that leave was in fact granted, refused or was even necessary but only 

that I seemingly have the jurisdiction to case manage matters before me.   

 

64. Indeed, the issue does ideally come down to a mixed question of law and fact and 

counsel has a duty to firstly convince me that the law required me to give leave in 

this instance. Nonetheless, I did not agree with counsel for the Appellants’ 

contention that the transcripts revealed that the full court conclusively ruled that I 

did or did not grant the 1st Respondent leave to amend the original Bill of Costs nor 

did I find where the court ruled conclusively on the issue of the Amended Bill of 

Costs being valid or a nullity.  That is, remarks made by the court were obiter and in 

response to the 1st Respondent’s preliminary objection that the strike out application 

before them could not proceed because of the subsequent filing of the Amended Bill 

of Costs. Instead, the court only ultimately determined (albeit counsel also 

consented) the jurisdictional point of whether its Registrar had the power to hear the 

application to strike out the original bill of costs.   

 

65. The Appellants’ Summons to strike out the Amended Bill of Costs filed on  

November 13, 2020 is therefore left for my sole consideration.  Quite notably, at the 

hearing of this application, counsel for the 1st Respondent have since seemingly 

altogether abandoned their insistence on leave having been obtained by the 

Registrar.  Alternatively, counsel relies primarily on the filing of the Amended Bill 

of Costs without leave constituting a mere irregularity which does not nullify the bill 

(see: transcript dated January 22, 2021 at page 131; lines 3 – 12 and page 132; 

lines 1 - 8). To this end, counsel for the 1st Respondent relies on RSC Order 2, rule 

1. 

 

66.  RSC Order 2, rule 1 reads: 

“(1) Where, in beginning or purporting to begin any proceedings 

or at any stage in the course of or in connection with any 

proceedings, there has, by reason of anything done or left undone, 

been a failure to comply with the requirements of these Rules, 

whether in respect of time, place, manner, form or content or in 

any other respect, the failure shall be treated as an irregularity 

and shall not nullify the proceedings, any step taken in the 

proceedings, or any document judgment or order therein.  
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(2) Subject to paragraph (3), the Court may, on the ground that 

there has been such a failure as is mentioned in paragraph (1), 

and on such terms as to costs or otherwise as it thinks just, set 

aside either wholly or in part the proceedings in which the failure 

occurred, any step taken in those proceedings such amendments 

(if any) to be made and to make such order (if any) dealing with 

the proceedings generally as it thinks fit.  

(3) The Court shall not wholly set aside any proceedings or the 

writ or other originating process by which they were begun on the 

ground that the proceedings were required by any of these Rules 

to be begun by an originating process other than the one 

employed. 

 2. (1) An application to set aside for irregularity any proceedings, 

any step taken in any proceedings or any document, judgment or 

order therein shall not be allowed unless it is made within a 

reasonable time and before the party applying has taken any fresh 

step after becoming aware of the irregularity. (2) An application 

under this rule may be made by summons or motion and the 

grounds of objection must be stated in the summons or notice of 

motion. or any document, judgment or order therein or exercise 

its powers under these Rules to allow.” 

67. Notwithstanding counsel for the 1st Respondent’s interesting pivot on the issue, I 

was not initially at the hearing referred to the actual rule which invoked counsel’s 

reliance on RSC Order 2, rule 1, that is, in this instance the requisite rule with which 

counsel failed to comply.  Instead, it was first counsel for the Appellants in their 

Further Submissions filed January 28, 2021, who relied upon RSC Order 20, rule 

7(1) which reads: 

“For the purpose of determining the real question in controversy 

between the parties to any proceedings, or of correcting any 

defect or error in any proceedings, the Court may at any stage of 

the proceedings and either of its own motion or on the 

application of any party to the proceedings order any document 

in the proceedings to be amended on such terms as to costs or 
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otherwise as may be just and in such manner (if any) as it may 

direct.” 

68. Having thoroughly considered the arguments of counsel on this issue, I cannot agree 

that there was a real question in controversy between the parties to the taxation or a 

defect or error in the taxation proceedings which necessitated an amendment 

envisaged by RSC Order 20, rule 7(1).  That is, once the pre-VAT preliminary 

objection was raised by counsel for the Appellants at the July 20, 2016 taxation, it 

was almost immediately rightfully conceded by counsel for the 1st Respondent that 

the pre-VAT disbursement charges could not be justly claimed, and they undertook 

to remove the items from the bill.  Indeed, I suspect that had the taxation proceeded, 

counsel for the 1st Respondent would have removed the incorrectly (and not 

erroneously) included items without the need for an amendment to their bill or, 

alternatively, I would have outright disallowed the items.  Instead, to my mind, the 

controversy (if any) had to do more so with counsel for the Appellants wanting to 

have the 1st Respondent’s entire bill of costs struck out and the mere amendment 

(which removed the VAT disbursement) did not obviously do away with that issue.  

 

69.  Nevertheless, I find that no leave was in fact given by me nor was any leave sought 

of me. Suffice it to say, the fact that counsel for the 1st Respondent filed their 

Amended Bill of Costs almost three (3) months since the VAT issue was first raised 

and almost two (2) months since the Appellants filed their Notice of Motion does not 

support their contention. But I also independently find that no leave was required for 

the 1st Respondent to file an Amended Bill of Costs where the taxation exercise had 

not yet commenced (as I had not yet dealt with a single item on the bill by way of 

taxation) and was not concluded.  The aforementioned statutes and rules cited by 

counsel are quite frankly silent on amendments of this kind.   

 

70. That is, Buckley LJ in the case of Re Hildesheim [1914] 3 KB 841; 845 stated that: 

“The taxation commences when the taxing master takes the bill of costs and deals 

with items by way of taxation.”  Further, Sir John Romilly, MR in the case of Davis 

v. Earl of Dysart (No.2)(1855) 21 Beav 124 at pages 132 and 133 confirmed that: 

“The bill of costs, as between party and party, is always susceptible 

of being added to or varied after it has been brought into the office. 

In this respect, it is quite different from a bill of costs taxed under 

the statute, where an alteration cannot be made as against the 

client, except with his consent, after the bill has been brought in 
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for taxation. In cases of taxation of costs, as between party and 

party, the bill of costs is analogous to a mere state of facts, and is a 

claim by one party against another party to a suit, and it may be 

amended, in any way and at any time, before the taxation is 

concluded. This has been the invariable practice, as I am informed 

on inquiry.” 

71. The exception to the aforementioned legal principle was in cases where costs arose 

pursuant to the UK’s Solicitor’s Act as in the case of a solicitor/own client bill where 

the delivery of the bill is a condition precedent for the payment thereof (see: Re A 

Solicitor [1951] 1 All ER 592 and Halsbury’s Laws of England; Volume 66 (2020) 

at paragraph 689) but even the law in that regard changed in light of the case of 

Chappell and another v Mehta [1981] 1 All ER 349 which was cited by counsel for 

the Appellant (albeit it should be noted that counsel for the Appellant opposes 

taxation on a solicitor/own client basis). However, the Chappell case is 

distinguishable from the case of Davis v. Earl of Dysart as the former case involved 

a solicitors firm which sought to withdraw taxed bills of costs (for which the taxation 

was concluded, and a final certificate was already issued) and present a new bill.  

The circumstances were such that the court decided that even a solicitor’s 

delivered/final bill to his client could be withdrawn and amended if the court found 

the existence of special circumstances. 

 

72.  Lawton LJ at pages 350 and 351 said that: 

 “When solicitors deliver bills of costs which do not cover all the 

work they have done and all disbursements they have made, and 

those bills of costs are taxed, can they subsequently apply to the 

court for leave to withdraw those bills and deliver a new bill 

which covers all the work they have done and all the 

disbursements which they have made? 

 … 

 In general solicitors should deliver bills which are final bills, and 

they are not usually allowed to amend their bills once they have 

delivered them.  This is in the interests of the clients, and the 

courts have always taken a strict view about solicitors’ 

responsibilities to their clients.  But there is clearly jurisdiction 
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for the court in special circumstances to allow solicitors to 

withdraw their bills.  It is for the court to decide whether special 

circumstances arise.  If the solicitors have acted honestly then 

maybe they should be allowed to have their original bills 

withdrawn.” 

73. Additionally, whilst the Court of Appeal case of Minus v. Bank of Nova Scotia 

[1994] BHS J. No. 129 involved a Registrar’s review of a bill of costs, at paragraphs 

21 and 22 reference was made to the fact that the initial bill of costs was amended by 

the mere filing of a new bill which increased the fees claimed for professional fees.   

In the present case, the Amended Bill of Costs was conversely amended by the       

1st Respondent to exclude items/costs and reduce the bill of costs (cf. Chappell case).  

Suffice it to say, such action could hardly disadvantage the Appellants particularly 

since it was counsel for the Appellants’ suggestion at the July 20, 2016 hearing that 

the 1st Respondent’s counsel should amend their Bill of Costs.  

 

74.  Further, with respect to amending bills of costs, the Civil Court Practice 2020     

(The Green Book) at paragraph 20.3 states the following: 

“If a party wishes to vary his bill of costs, points of dispute or reply, 

an amended or supplementary document must be filed with the court 

and copies of it must be served on all other relevant parties.  Note that 

permission is not required but the court may later disallow the 

variation or permit it only upon conditions, including conditions as to 

the payment of any costs caused or wasted by the variation.” 

75. Nonetheless, with respect to counsel for the 1st Respondent’s response to the  

Appellants’ Summons, it certainly cannot be acceptable for the 1st Respondent to 

now simply change course and ignore a direct response to the singular ground relied 

upon for striking out their Amended Bill of Costs.  That is, whilst by extension the 

Appellant was challenging the validity of the 1st Respondent’s Amended Bill of 

Costs, the underlying reason was the basis relied upon by counsel for the actual 

filing of the document and not the mere filing of the document itself.  The distinction 

is a very subtle one. 

 

76. That notwithstanding, in the circumstances I opt not to strike out the 1st 

Respondent’s Amended Bill of Costs because, firstly, I do not perceive that leave 

was necessary; and, secondly, because despite having been duly served with the 
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amended bill, counsel for the Appellants only on November 13, 2020 filed their 

Summons to strike out the Amended Bill of Costs which existed since October 4, 

2014.  The Appellants delayed strike out application cannot be understated and in 

my opinion does demonstrate a degree of acquiescence and a lack of prejudice or 

injustice suffered on their part.  However, I also cannot overstate how presumptuous 

it was for counsel for the 1st Respondent to represent on the face of their document 

and otherwise that the Registrar absolutely granted leave to amend their Bill of 

Costs.  It was simply wrong for them to have done so and I do not deem this 

misrepresentation as an irregularity contemplated by RSC Order 2, rule 1.    

Disposition – Strike Out Application Metaxides Amended Bill of Costs 

77. For all of the aforementioned reasons, I refuse to strike out the 1st Respondent’s 

Amended Bill of Costs and find that the 1st Respondent’s original Bill of Costs is 

superceded by the amended bill.  Each party is to bear their own costs. 

Conclusion 

78. It is ordered that within seven (7) days of the delivery of this ruling, counsel must 

agree to their available dates for the hearing of the Respondents’ taxation of their 

bills; I will tax each bill separately.  The available dates agreed should include three 

(3) consecutive dates which might be necessary for the complete hearing of each bill.  

I will thereafter move to tax the Appellants’ outstanding bills of costs.   

 

79. Further, in an effort to save judicial time, counsel should carefully consider the 

arguments raised in these strike out applications and where necessary, counsel 

should be prepared at the taxation to outright eliminate or reduce costs for items 

which might be disallowed or substantially reduced.  

                                                                      

________________________________ 

                                                                                    Mrs. Sharada D. Ferguson, Registrar 

 

 


