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COMMONWEALTH OF THE BAHAMAS

IN THE COURT OF APPEAL

SCCivApp & CAIS No. 98 of 2021
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AND
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AND

KELSON COX
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AND

DORCAS COX
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BEFORE: The Hon Sir Michael Barnett, P

The Hon Mr. Justice Jones, JA

The Hon Madam Justice Bethell, JA
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Civil Appeal-Personal Injury-Limitation Act 1995 ss 9 & 10-Limitation Period- Knowledge
of Injury- Whether the Judge failed to evaluate evidence-Costs

On 9 April 2009, while at work for the respondents, the appellant suffered an injury to her
back and required medical treatment. On 26 June 2015, the appellant commenced the action
against the respondents claiming damages for breach of statutory duties and damages for her
personal injuries arising out of the incident. On 13 May 2020, Charles, J found the appellant’s
claim against respondent statute barred and struck it out. On 5 August 2021, the appellant
filed an appeal against the judgment of Charles, J and asked the Court to set aside the
judgment and to restore the Writ of Summons and for the respondents to pay the appellants
costs.

Held: Appeal dismissed. The costs of this appeal to the respondent to be taxed if not agreed.

In determining knowledge, what is reasonable behavior by an appellant is a question of fact
in each case. The judge in the court below formed the view that the appellant in this case
knew of her injury and of its significance more than 3 years before the commencement of her
action in 2015. The evidence before the judge was that on 10 April 2009, the date after the
incident, the appellant attempted to get out of bed and could not move any part of her body.
She could not turn her head. The left side of her body was completely unresponsive.
Furthermore, the judge’s findings on the evidence were consistent with the appellant’s
pleadings and her witness statement. That the appellant disagrees with the findings of the
judge is not a proper basis to challenge the ruling on appeal.

Catholic Care (Diocese of Leeds) & Anor v Young (Kevin Raymond) [2007] 2 W.L.R. 1192
considered

Cartledge v E. Jopling & Sons Ltd [1963] A.C. 758 considered

_________________________________________________________________________

JUDGMENT
_________________________________________________________________________

Delivered by The Hon. Mr. Justice Roy Jones, JA

Introduction
1. This is an appeal against the judgment of Charles, J delivered 13th May 2020 in the

Supreme Court. The case is for damages arising from negligence and breach of statutory
duty against the respondent in relation to an incident on 9th April 2009. The appellant
alleged that the respondents’ failure to provide an adequate and fully functional
equipment for transporting corpses caused her injuries. On a preliminary point, the
respondents argued that the action was statute barred because the limitation period of
three years had lapsed. The judge found the appellant’s claim against respondent statute
barred and struck it out. The appellant has appealed this order and has asked this court to
set aside the judgment and to restore the Writ of Summons and for the respondents to pay
the appellants costs in this court and in the court below.
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Background
2. The appellant was an employee of Rock of Ages, Funeral Chapel and Crematorium, and

the respondents were the owners of the company and her employers. On Friday, 9th April
2009, the appellant was unloading dead bodies from the respondents’ vehicle. While
attempting to load a 300-pound corpse, the wheels of the respondents’ cart failed to lock,
causing the cart to collapse. The appellant tried to prevent the dead body from falling,
resulting in her bearing its full weight. In attempting to prevent the dead body from
falling, she heard a noise from her back.

3. The following morning, Saturday, 10th April 2009, the appellant could not move any part
of her body. A medical examination revealed that she had a “sprain” and the doctor
treated her with medication. The appellant felt the need for further treatment and visited
the Accident and Emergency Department (“A&E”) at the Princess Margaret Hospital
(“PMH”). They diagnosed her with a pulled and damaged nerve in her neck and treated
her for the injury. In 2010, the appellant experienced increased pain from her back and
again visited PMH. On that visit, they informed her she was suffering from chronic back
injury and may have to go on disability.

4. In January 2014, the National Insurance Board (“NIB”) referred the appellant to a
specialist who determined that her injury would lead to multiple sclerosis. Because of
this diagnosis, they placed her on disability. Various physicians from PMH assessed the
appellant several times in 2014 and on 15th February 2015, felt they could ascribe
multiple sclerosis to the incident. The appellant blames the respondents for her injuries,
claiming they failed to provide two carts or a properly functioning cart to facilitate the
transportation of the corpse. The appellant has not worked from the incident on 9th April
2009.

The Appeal

5. The grounds of appeal are as follows:

1. The judge erred when she found that the time for limitation
purposes ran from 2010 when the plaintiff was informed that she
suffered from chronic back injury. Knowledge for limitation purposes
requires knowledge on the part of the plaintiff that the injury was
attributable to the alleged breach of duty. 'The evidence before the
court was inconclusive on this point in that: -

a) The evidence concluded that the chronic back injury
mentioned to the plaintiff in 2010 (but which is not recorded as
a final diagnosis on any of the plaintiff’s medical record) could
have resulted from other preexisting medical conditions
unrelated to the industrial accident.

b) The Defendant’s medical evidence was that the injury
resulting from the Industrial accident had resolved itself within
5 months (September 2009) of the incident and that the injury
was a minor injury.

c) Further the Plaintiff was informed that she suffered
from a chronic back injury in 2010 not MS. She has a history of
other medical conditions which the Defendant’s medical expert
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concluded that “the other accidents/ events prior & subsequent to
April 2009, including the motor vehicular ones, her multiple
assaults, her excessive weight gain etc are factors that need to be
considered” to determine whether her existing complaint (MS) is
connected to the industrial accident.

2. The conclusion that the appellant had the requisite knowledge from
the day after the incident, and knowledge that the injury was
significant and attributable to the breach of duty on the part of the
respondents is not supported by the evidence. The learned judge erred
in finding that the link to establish knowledge in terms of
attributability was clear on the day after the incident when the
medical evidence suggested otherwise.
3. The learned judge erred when she found that the argument that
“the significance of the injuries could only be determined by a medical
professional, are untenable.” The totality of the medical evidence
before the court suggests that the medical professionals disagreed on
the issue of the significance of the appellant’s injury. The evidence of
Dr. Spencer-Prince concluded that in 2009 the appellant had no
assessed injuries to her spinal cord or nerve and that the prior lower
back pain complained of had resolved; Dr. Magnus Ekedede in
December 2012 assessed the appellant as having a lumbar back sprain
and myelopathic disease; Dr. Charles Rahming in May 2015 assessed
the appellant as having “migraine headaches” and opined that the
appellant’s diagnosis may not fit the criteria of Multiple Sclerosis
(MS). To conclude in the face of the contradictory medical evidence
that the appellant did not require medical evidence to determine that
her injuries were significant is against the weight of the medical
evidence.
4. As the medical evidence before the learned judge as to causal link
between the significant injury (MS) and the industrial accident
remains undetermined there was no evidence on which to support the
finding that the appellant was fixed with knowledge from 10 April
2009.
5. The learned judge ought to have found that the date of knowledge
must satisfy the requirements of s. 10 of the Limitation Act, i.e the
injury was significant, the injury was attributable in whole or in part
to the acts or omission which is to constitute negligence and the
identity of the defendant. As the respondents’ medical evidence
concluded amongst other matters, that the “the diagnosed minor soft
tissue injuries as a consequence of the April 2009 accident could never
have progressed to cause Miss Marshall not to be able to walk or be able
to climb steps...” the plaintiff was not fixed with knowledge until 2014
when the MS diagnosis was affirmatively linked to the industrial
accident.
6. The learned judge erred and misdirected herself when she found
that the plaintiff did not work since the incident and applied for
disablement benefit as early as 2009. The evidence before the court
was that the plaintiff was given 6 days off from work after the
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accident. On the 30 September 2012 the plaintiff submitted a claim for
disablement benefit and was assessed on the 11 December 2012. It was
pursuant to this assessment that the plaintiff was diagnosed with
Multiple Sclerosis. The learned judge ought to have found that a
diagnosis of MS can only be determined by medical evidence and as
the medical evidence on this diagnosis remains unresolved knowledge
for limitation purposes was not in issue.
7. The judge erred in finding that the appellant must pay the
respondents’ costs. As there is no limitation issue, the judge ought to
have found that the Writ was filed in time; dismissed the respondents’
application and ordered the respondent to pay the appellant’s costs.

Issues raised in these grounds of appeal
a) The first four grounds of appeal can be summarised into the first issue. When does

the three-year period of limitation barring the appellant’s action begin, having regard
to sections 9 and 10 of The Bahamas Limitation Act 1995?

b) Grounds five and six relate to the second issue: Whether there was a failure of the
judge to evaluate conflicting evidence, in addition to evidence of the appellant’s
disablement?

c) Ground seven is the third issue: Who should pay the costs of the action?

Issue One: Limitation Period in Personal Injury Cases-The Bahamas Limitation Act
1995 – Grounds 1-4
6. The Limitation Act 1995 provides for time limits in actions for damages in negligence,

nuisance or breach of duty. In personal injury cases, they may not bring the claim after
the expiry of three years from the date the cause of action accrued or the injured person’s
date of knowledge, whichever is the latter. Section 9 of The Bahamas Limitation Act,
1995, provides:

9. (1) Subject to subsection (6), this section shall apply to any
action for damages for negligence, nuisance or breach of duty
(whether the duty exists by virtue of a contract or of provision
made by any written law or independently of any contract or
any such provision) where the damages claimed by the plaintiff
for the negligence, nuisance or breach of duty consist of or
include damages in respect of personal injuries to the plaintiff
or any other person.
(2) Subject to subsection (3), an action to which this section
applies shall not be brought after the expiry of three years from
(a) the date on which the cause of action accrued; or
(b) the date (if later) of the plaintiff’s knowledge.

Requirement for Knowledge of Injury
7. The Limitation Act 1995 s.10 speaks to the requirement for knowledge of the injury as

follows:
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(1) In section 9, references to a person’s date of knowledge are
references to the date on which that person first had knowledge
of the following facts:
(a) that the injury in question was significant;
(b) that the injury was attributable in whole or in part to the act
or omission which is alleged to constitute negligence, nuisance or
breach of duty;
(c) the identity of the defendant; and (d) if it is alleged that the
act or omission was that of a person other than the defendant,
the identity of that person and the additional facts supporting
the bringing of an action against the defendant, and knowledge
that any acts or omissions did or did not, as a matter of law,
involve negligence, nuisance or breach of duty is irrelevant.
(2) For the purposes of this section, an injury is significant if the
plaintiff would reasonably have considered it sufficiently serious
to justify the institution of proceedings against a defendant who
did not dispute liability and was able to satisfy a judgment.
(3) For the purposes of this section, a person’s knowledge
includes knowledge which such person might reasonably be
expected to acquire:
(a) from facts observable or ascertainable by such person; or
(b) from facts ascertainable by such person with the help of such
medical or other expert advice as it is reasonable, in the
circumstances, to seek, but there shall not be attributed to a
person by virtue of this subsection knowledge of a fact
ascertainable only with the help of expert advice so long as the
person has taken all reasonable steps to obtain (and where
appropriate to act on) that advice.

8. The issue of knowledge in limitation cases arises where the defence raises limitation as a
defence to a claim of negligence in personal injury cases. There must be a significant
injury to the plaintiff, whether he knows of the injury or it was beyond existing medical
science. This was so in Cartledge v E. Jopling & Sons Ltd. [1963] A.C. 758 where
employees at a factory developed pneumoconiosis, a gradual lung disease which caused
severe damage to the lungs. They sued the employers for damages for negligence and
breach of statutory duty caused by the intake of a toxic dust. The employers denied the
claims and pleaded a defence under the UK Limitation Act, 1939. From the evidence at
trial, a person inhaling toxic dust over several years would have suffered considerable
damage prior to it being revealed by his doctors.

9. Lord Pearce had this to say:
“Past cases have been decided on the basis that the time runs
from the accrual of the cause of action, whether known or
unknown, and no case has been cited in which the plaintiff's
lack of knowledge has prevented the time from running where
that lack of knowledge has not been induced by the defendant”
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10. Ms. Travette Pyfrom, counsel for appellant in this case, raised two arguments here. First,
she contended that the evidence before the judge in the court below does not support the
finding that the appellant gained knowledge of a significant injury in 2010. She argues
that the appellant’s doctors advised her of a multiple sclerosis diagnosis in 2014, which
is the date when she had knowledge of a significant injury related to the accident.

11. However, this argument does not concur with the evidence of the appellant herself, as
recorded by the judge in the court below. Here is an extract from the ruling made by the
judge in the court below:

“46 Relevant considerations to determining when Ms. Marshall
was fixed with knowledge such as the gravity of the experience
and the abnormal or accidental nature of the incident were
articulated in Ms. Marshall's witness statement. Therefore, Ms.
Pyfrom's attempt to diminish the value of her witness statement
and her contention that the significance of the injuries could
only be determined by a medical professional, are untenable.
47 In addition to the date on which a plaintiff first consults a
medical expert, the court having regard to the confidence with
which a plaintiff held the belief and to the substance that it
carried prior to the consultation with the doctor as well as the
reasons which induce him/her to consult the expert. In the
instant case, even though Ms. Pyfrom fought hard to modulate
Ms. Marshall's witness statement, it was material in
determining the point of knowledge as her belief based on all the
facts and her conduct determined when she had knowledge.
Accordingly, it was open to the defendants to assert a time at
which Ms. Marshall became knowledgeable about the
significance of her injury. Her witness statement, inclusive of
her experience of pain and how she interpreted the medical
report along with the facts, was the primary piece of evidence
alongside the medical reports. The assertions of the defendants
were not, as Ms. Pyfrom suggested, without evidence. They are
based on all of Ms. Marshall's observable and ascertainable
facts as set out in her witness statement namely (i) she had seen
doctors before the specialist in 2014; (ii) she experienced some
minor pain immediately after the incident; (iii) on the day
immediately after the incident, the left side of her body was
unresponsive and she could not move; (iv) she was induced to
see a doctor one year after the incident due to increasing pain;
(v) one year after the incident she was told that she was
suffering from "chronic back injury" and (vi) she had not
worked since the incident and she applied for disablement
benefit as early as 2009.”
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12. In Catholic Care (Diocese of Leeds) and Anor v Young (Kevin Raymond), [2007] 2
W.L.R. 1192 the UK Court of Appeal took the view that whether a litigant could sensibly
consider their injury to be significant enough to embark on litigation is an objective test.
Here is what Dyson LJ said in para 21:

“It is now clearly established that time starts to run against a
claimant for the purposes of section 14(1) when he knows that
the injury on which he founds his claim is capable of being
attributed to the act or omission of the defendant he wishes to
sue, irrespective of whether, at that point, he knows that the act
or omission is actionable or tortious: see Dobbie v Medway
Health Authority [1974] 1 WLR 1234.”

13. In determining knowledge, what is reasonable behavior by an appellant is a question of
fact in each case. The judge in the court below formed the view that the appellant in this
case knew of her injury and of its significance more than 3 years before the
commencement of her action in 2015. The evidence before the judge was that on 10
April 2009, the date after the incident, the appellant attempted to get out of bed and could
not move any part of her body. She could not turn her head. The left side of her body was
completely unresponsive. Furthermore, the judge’s findings on the evidence were
consistent with the appellant’s pleadings and her witness statement. That the appellant
disagrees with the findings of the judge is not a proper basis to challenge the ruling on
appeal. There is no merit in these grounds.

Failure to evaluate evidence – Grounds Five and Six

(a) Conflicting Evidence:
14. Ms. Pyfrom for the appellant argues under this head the judge could not arrive at a

conclusion regarding the appellant’s injury, because of conflicting evidence. She
contended that the medical experts' evidence was that the appellant could not have
gained knowledge of the significance of her injury in 2014, as the evidence was
inconclusive. In addition, she contends the medical record refers to soft tissue injury for
which the appellant had already received treatment. She also contends that the injury
resolved itself within one month and is not a part of this claim.

15. This is how the judge in the court below dealt with the issue in para 49 of her judgment:
“Ms. Pyfrom insinuated that before January 2014, Ms.
Marshall's ability to determine that her injury was significant
was affected by the doctors' failure, until that time, to determine
exactly her medical prognosis and that the plaintiff's medical
records were a bundle of confusion, thereby muddling her
ability to have determined that her injury was significant.
50. This argument is unsustainable. Firstly, the contents of Ms.
Marshall's medical record are not conflicting. Ms. Marshall
merely had not been advised of exactly what she suffered from.
The failure of the doctors to advise her of exactly what she
suffered from did not make her medical record conflicting.
Notwithstanding, her experiences were sufficiently significant to
have established knowledge in spite of the doctors' failure.
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Certainly, by the 2010 visit to PMH, she ought to have been
certain that the injury was significant - the increasing pain
coupled with the diagnosis that she was suffering from a
"chronic back injury" and she might have to go on disability.
51. In any event, the effect of not having a conclusion on her
medical condition would have had a very limited effect, if any on
her knowledge of the significance of the injury. As reiterated ,
what is relevant are the facts reasonably observable and
ascertainable by Ms. Marshall and her belief based on those
existing circumstances. Notwithstanding that Ms. Marshall did
not know what her prognosis was, she knew all the other facts.

16. It is apparent that the judge took the view that there was no conflict in the appellant’s
medical record. In addition, the appellant’s complaint rings hollow as her own evidence
established knowledge of a significant injury arising from the accident, despite any
failure of the medical reports to be definitive. The judge in the court below properly
resolved the issue from the evidence before her. There is no merit to this ground.

(b) Date of Disablement

17. The appellant complains here that the judge below erred and misdirected herself when
she found the plaintiff did not work since the incident and applied for disablement
benefit as early as 2009. I take the following from the appellants Statement of Claim and
Witness Statement

18. In para 22 of the appellant’s Statement of Claim she admits to not working since the
injury:

“…The Plaintiff was 25 years old at the time of the injury. The
Plaintiff has not worked since then because she is unable to sit
for long periods of time and unable to walk distance…”

19. Then in para 21 of the appellant’s witness statement, she admits to not having worked
since 2009:

“21.As a result of the injury I am completely handicapped on
the labour market and have not worked since 2009.”

20. We can hardly say that the judge misdirected herself by giving credence to the evidence
of the appellant herself. There is no merit here.

Costs - Ground 7—Costs in the court below
21. The appellant contends here that as there is no limitation issue, the judge should not have

found for the respondent and ordered her to pay the costs of the respondent. It is trite law
that as a general rule, costs follow the event. As we find no merit in the appellant’s
arguments, the proper order is for the appellant to pay the costs of the respondent in the
court below.
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Conclusion:
22. For the above reasons, we dismiss the appellant’s appeal and affirm the judgment in the

court below with the cost of this appeal to the respondent to be taxed if not agreed.

__________________________________________
The Honourable Mr. Justice Jones, JA

__________________________________________
The Honourable Sir Michael Barnett, P

__________________________________________
The Honourable Madam Justice Bethell, JA
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