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Criminal Appeal – Appeal against conviction and sentence – Incest – Recent complainant – Cross-
examination suppression – Defence witness exclusion – Whether inadmissible evidence (audio 
recording) was allowed – Retrial of Appellant by same judge – Severity of sentence – Sections 
13(1)(a) and (b) of the Sexual Offences Act –  Sections 4, 34, 66(2)(a)(i), and 78B(1)-(2) of the 
Evidence Act – Article 20 of the Constitution 

Between 1 February 2015 and 27 October 2020, the Appellant was alleged to have committed 

incest on at least seven (7) occasions with his biological daughter, who, at the date of the first 

alleged offence in 2015, was sixteen (16) years old. 

The Appellant was charged with the offences and, at the conclusion of the trial before a judge and 

jury, was convicted of seven (7) counts of incest and sentenced to twenty-seven (27) years’ 

imprisonment on count 1 and eight (8) years’ imprisonment on counts 2 to 7, the sentences to run 

concurrently. 

The Appellant appealed his convictions and sentences, contending, amongst other grounds, that 

his trial was unfair because the learned trial judge deprived him of the opportunity to cross-

examine the virtual complainant regarding her alleged past sexual history, denied the defence the 

opportunity to adduce evidence from a non-appearing hospitalised witness, and allowed 

inadmissible evidence of taped audio recordings of his interactions with the virtual complainant. 

The Court heard submissions from counsel, dismissed the appeal, and indicated that written 

reasons would follow. 

Held: Appeal dismissed. Convictions and sentences affirmed. 
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Under section 34 of the Evidence Act and applying the principle in R v Viola [1982] 3 All ER 73, 

the judge exercised her discretion appropriately in refusing to allow the Appellant's counsel to 

cross-examine the virtual complainant regarding any alleged past sexual history, as it was not 

relevant to the case being put by the Appellant. 

The learned judge was correct in allowing the evidence of the audio recordings evidencing the 

Appellant's words and conduct with the virtual complainant, as the evidence was relevant, there 

was no evidence to suggest that the recordings had been tampered with, and there was no material 

challenge to the authenticity or integrity of the recordings. 

Article 20(2)(e) of the Constitution was not infringed where the Appellant's witness, who was 

hospitalised, could not appear in court in person within any reasonably foreseeable time, the 

Appellant, being aware of the condition of the witness, having made no application for an 

alternative procedure under sections 78B(2) or 66(2)(a)(i) of the Evidence Act. 

There is no general prohibition against the same judge presiding over a trial where that judge 

previously presided over an aborted trial in respect of the Appellant, save where bias is established, 

and there was no actual or apparent bias on the part of the learned judge with respect to the 

Appellant. 

A.A.W. v R SCCrApp No. 184 of 2012; considered 
B.M. v The Director of Public Prosecutions SCCrApp. No. 39 of 2023; considered  
Dwight Bethel v R SCCr. App No. 58 of 2015; applied 
G v R SCCrApp No. 74 of 2014; considered 
R v Cummings [1948] 1 All ER 551; considered 
R v Lawrence [1977] Crim LR 492; considered 
R v Lillyman [1896] 2 QB 167 at 170; considered 
R v Valentine [1996] 2 Cr App R 213; applied 
R v Viola [1982] 3 All ER 73; applied 
_____________________________________________________________________________ 

REASONS FOR DECISION 
_____________________________________________________________________________ 

Delivered by The Honourable Mr. Justice Hilton, JA:  

Introduction  

1. On 13 November 2023, the Appellant was convicted of seven (7) counts of incest contrary to 

sections 13(1)(a) and (b) of the Sexual Offences Act, Chapter 99. It was alleged that, between 

1 February 2015 and 27 October 2020, the Appellant had unlawful sexual intercourse with his 

biological daughter. 

2. On 19 March 2024, the Appellant was sentenced to twenty-seven (27) years’ imprisonment on 

Count 1 and eight (8) years’ imprisonment on Counts 2 to 7, the sentences to run concurrently, 

with credit for the time spent on remand between 29 January and 1 March 2021. 

3. The Appellant appealed against both his convictions and sentences.  
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4. We heard the appeal on 5 May 2026. At the conclusion of the hearing, we dismissed the appeal 

and indicated that our written reasons would follow. We now set out those reasons. 

The Appeal 

5. The Appellant filed an Amended Notice of Appeal on 25 April 2025 raising a number of 

grounds of appeal which, in substance, may be summarised as follows: 

(i) Whether the learned trial judge erred in admitting evidence of 

recent complaint through the testimony of the complainant's sister; 

(ii) Whether the learned trial judge erred in restricting the 

Appellant's cross-examination of the complainant concerning her 

alleged sexual relationship with a third party; 

(iii) Whether the learned trial judge erred in admitting into evidence 

an audio recording alleged to contain extraneous and prejudicial 

material; 

(iv) Whether the learned trial judge erred in proceeding with the trial 

in the absence of a defence witness who was unavailable (due to 

illness and being hospitalised); 

(v) Whether the learned trial judge erred in presiding over the trial 

after an earlier trial on the same indictment had commenced before 

her and was subsequently aborted; and 

(vi) Whether the sentences imposed were manifestly excessive. 

6. We consider each ground of appeal in turn. 

Discussion and Analysis  

Issue 1 - Whether the learned trial judge erred in admitting evidence of recent complaint 

through the testimony of the complainant's sister 

7. Counsel for the Appellant contended that the learned trial judge erred in admitting evidence of 

recent complaint through the testimony of the complainant's sister. 

8. Counsel for the Appellant submitted that the evidence of recent complaint was improperly 

admitted and that the circumstances in which the complaint was made did not satisfy the 

requirements for admissibility. 

9. Counsel for the Respondent submitted that the Appellant's argument failed to distinguish 

between the two categories of evidence given by the complainant's sister. She gave direct 

evidence of matters which she personally observed, as well as evidence of disclosures made to 

her by the complainant. It was submitted that the disclosure was properly admitted as evidence 

of recent complaint for the limited purpose recognised at common law. Counsel further 

submitted that, although the complainant had previously informed her aunt that the Appellant 

had beaten her, she did not disclose the sexual abuse. It was argued that the learned trial judge 
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therefore correctly admitted the evidence and properly directed the jury as to the limited use 

that could be made of it. 

10. The common law recognises a limited exception to the rule excluding previous consistent 

statements. In sexual offence cases, evidence that a complainant made a complaint within a 

reasonable time is admissible, not as proof that the offence occurred, but solely to demonstrate 

that the complainant's conduct has been consistent with the account later given in evidence. 

11. In R v Lillyman [1896] 2 QB 167 at 170, Hawkins J explained the principle in these terms: 

“It clearly is not admissible as evidence of the facts complained 
of; those facts must, therefore, be established, if at all, upon oath 
by the prosecutrix or other credible witness. … The complaint 
can only be used as evidence of the consistency of the conduct of 
the prosecutrix with the story told by her in the witness box, and 
as being inconsistent with her consent to that of which she 
complains.” 

12. Whether a complaint was made at the first reasonable opportunity depends upon the 

circumstances of the particular case. There is no fixed period within which a complaint must 

be made. In R v Valentine [1996] 2 Cr App R 213, Roch LJ stated: 

“The authorities establish that a complaint can be recent and 
admissible, although it may not have been made at the first 
opportunity which presented itself. What is the first reasonable 
opportunity will depend on the circumstances including the 
character of the complainant and the relationship between the 
complainant and the person to whom she complained and the 
persons to whom she might have complained but did not do so. 
It is enough if it is the first reasonable opportunity.” 

13. Whether that test is satisfied is a matter for the trial judge. As Lord Goddard CJ observed in R 

v Cummings [1948] 1 All ER 551 at 552: 

“Who is to decide whether the complaint is made as speedily as 
could reasonably be expected? Surely it must be the judge who 
tries the case. … If a judge has such facts before him, applies the 
right principle, and directs his mind to the right question, which 
is whether or not the prosecutrix did what was reasonable, this 
court cannot interfere.” 

14. We were unable to accept the Appellant's submissions. 

15. The complainant's sister gave two distinct categories of evidence. First, she gave direct 

evidence of matters which she personally observed. As the learned trial judge reminded the 

jury: 

“[The complainant's sister] gave a similar account of what she 
saw her father do to [the complainant]; namely, she witnessed 
the sexual encounter as between her father and [the 
complainant]. She said that she saw her father bathe [the 
complainant] several times and that he would check her 
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vagina... Thereafter he would use his finger to check her vagina 
for white stuff.” (See page 393, lines 32 to page, 394 lines 1 - 4 and 
lines 7 and 8 of the transcript dated 13 November 2023) 

16. The learned trial judge continued: 

“If you accept the evidence in that respect given by [the 
complainant's sister], jurors, then you may find that that again 
supported her sister's evidence.” (See page 394, lines 14 - 16 of 
the transcript dated 13 November 2023) 

17. That evidence was admissible as direct evidence of facts personally observed by the witness. 

It was not admitted pursuant to the doctrine of recent complaint. 

18. Secondly, the complainant's sister recounted disclosures made to her by the complainant. In 

directing the jury, the learned trial judge carefully identified the limited basis upon which that 

evidence was admitted: 

“[The complainant's sister], jurors, also served as a witness of a 
recent complaint. She gave evidence of a complaint made to her 
by the complainant. … This ordinarily would be hearsay and 
inadmissible because she was not present when most of these 
things were alleged to have occurred. This evidence was not led 
to indicate the truth of the contents but to show consistency with 
the complainant … [the complaint’s] evidence.” (See page 394, 
lines 29 - 32 and page 395, lines 1 - 5 of the transcript dated 13 
November 2023) 

19. The learned trial judge further directed the jury: 

“This was the first opportunity in which the complainant had to 
complain and her complaint was made to a person that she felt 
comfortable with in the circumstances … This shows 
consistency in the events that she described.” (See page 395, lines 
5 - 8 and lines 11 and 12 of the transcript dated 13 November 2023) 

20. Those directions accurately reflected the principle in Lillyman. The jury was expressly 

instructed that the evidence was not admitted to prove the truth of the allegations, but only for 

the limited purpose of demonstrating the consistency of the complainant's account. Nothing in 

the summing-up suggested that the jury could treat the complaint as corroboration or as 

independent proof of the Appellant's guilt. 

21. We are likewise unpersuaded by the submission that the complaint was inadmissible because 

the complainant had previously spoken to her aunt. The evidence was that she disclosed the 

physical abuse to her aunt but did not disclose the sexual abuse. As Valentine makes clear, the 

relevant question is not whether there existed an earlier opportunity to complain, but whether 

the complaint relied upon was made at the first reasonable opportunity in all the circumstances. 

The complaint made to the complainant’s younger sister was made three (3) months after the 

last unlawful act in October 2020. In determining that question, the learned trial judge was 

entitled to take into account the complainant's relationship with the Appellant, the person to 

whom she ultimately disclosed the abuse, and whether she felt able to make that disclosure. 



6 

22. The learned trial judge correctly identified the applicable legal principles, admitted the 

evidence for its proper and limited purpose, and gave the jury clear directions as to the use they 

could make of it. No error of law or principle has been demonstrated, nor has any basis been 

shown upon which this Court could properly interfere with the exercise of the learned trial 

judge's discretion. 

23. Accordingly, ground 1 was dismissed. 

Issue 2 - Whether the learned trial judge erred in restricting the Appellant's cross-

examination of the complainant concerning her alleged sexual relationship with a third party 

24. Counsel for the Appellant contended that the learned trial judge erred in restricting his cross-

examination of the complainant. It is argued that the ruling prevented the defence from 

properly challenging the complainant’s credibility and thereby deprived the Appellant of a fair 

trial. 

25. Counsel for the Appellant submitted that the proposed line of questioning ought to have been 

permitted. It was argued that the complainant should have been questioned about an alleged 

sexual relationship with BH, as this was relevant to her credibility. 

26. Counsel for the Respondent submitted that the proposed cross-examination concerned the 

complainant’s previous sexual experience with a person other than the Appellant and therefore 

engaged section 34 of the Evidence Act. It was submitted that the defence case was one of 

complete denial and that the Appellant’s position was that the complainant had fabricated the 

allegations in collusion with BH. That defence, however, as argued by Counsel, could be fully 

advanced without questioning the complainant about her sexual relationship with BH. Counsel 

submitted that the proposed questioning was therefore irrelevant to any issue before the jury 

and was properly excluded. 

27. Section 34 of the Evidence Act restricts the admission of evidence, and the asking of questions 

in cross-examination, concerning a complainant’s sexual experience or reputation with a 

person other than the accused, except with the leave of the court. The provision seeks to 

exclude irrelevant and prejudicial evidence while preserving an accused person’s right to 

adduce evidence that is genuinely relevant to an issue at trial. For convenience, we set out 

section 34 of the Evidence Act in full:  

“34. (1) If at a trial any person is for the time being charged with 
a rape offence to which he pleads not guilty, then, except with 
the leave of the court, no evidence shall be adduced nor shall any 
question be asked at the trial, by or on behalf of any accused 
person about any sexual experience of a complainant with a 
person other than that accused person.  

(2) The court shall not give leave in pursuance of subsection (1) 
for any evidence or question except on an application made to it 
in the absence of the jury by or on behalf of an accused person, 
and on such an application the court shall give leave if, and only 
if, it is satisfied that it would be unfair to that accused person to 
refuse to allow the evidence to be adduced or the question to be 
asked.  
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(3) In subsection (1) ‘complainant’ means a person upon whom, 
in a charge of a rape offence to which the trial in question 
relates, it is alleged that a rape offence was committed, 
attempted or proposed.  

(4) Nothing in this section shall authorise evidence to be adduced 
or a question to be asked which cannot be adduced or asked 
apart from this section.’” 

28. Where relevance is established, the court must then consider whether refusing leave would 

result in unfairness to the accused. In R v Lawrence [1977] Crim LR 492, May J stated: 

“ … before a judge is satisfied or may be said to be satisfied that 
to refuse to allow a particular question or a series of questions 
in cross-examination would be unfair to a defendant he must 
take the view that it is more likely than not that the particular 
question or line of cross-examination, if allowed, might 
reasonably lead the jury, properly directed in the summing-up, 
to take a different view of the complainant's evidence from that 
which they might take if the question or series of questions was 
or were not allowed.” 

29. In R v Viola [1982] 3 All ER 73 at 76, Lord Lane CJ explained the approach: 

“It is, we think, apparent from those words, without more, that 
the first question which the judge must ask himself is this: are 
the questions proposed to be put relevant according to the 
ordinary common law rules of evidence and relevant to the case 
as it is being put? If they are not so relevant, that is the end of 
the matter.” 

30. The applicable principles were considered by this Court (differently constituted) in Dwight 

Bethel v R SCCr. App No. 58 of 2015, where Isaacs JA (as he then was) stated at paragraph 

21 that the first question is whether the proposed evidence is relevant to the issues at trial 

according to the ordinary rules of evidence. Only if that threshold is satisfied does the court 

proceed to consider whether it would be unfair to deny the applicant the opportunity to adduce 

the evidence under section 34 of the Evidence Act. 

31. Applying those principles, we are satisfied that the learned trial judge committed no error. 

32. The proposed cross-examination sought to ask the complainant: “Were you in a sexual 

relationship with [BH]?” 

33. Crown Counsel immediately objected on the basis that the question concerned the 

complainant’s sexual history with another person and required leave under section 34 of the 

Evidence Act. In the absence of the jury, defence counsel explained that the purpose of the 

question was “to challenge her credibility.” 

34. The learned trial judge was entitled to conclude that the proposed questioning was not relevant 

to any issue which the jury was required to determine. The issue before the jury was whether 

the Appellant had committed the offences charged. Whether the complainant had engaged in 
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a consensual sexual relationship with BH did not, without more, tend to prove or disprove that 

issue. 

35. Further, the ruling did not prevent the Appellant from advancing his defence. The defence case 

was that the complainant had fabricated the allegations and had been influenced by BH. 

Counsel was permitted to put that allegation directly to the complainant. The transcript records 

the following exchange: 

“Q. I’m also going to suggest in relation to all these allegations 
that are before the court that you told your dad that [BH] told 
you to make up this story and report it to the police.” (See page 
29, lines 2 - 5 of the transcript dated 25 October 2023) 

36. The defence theory of fabrication and collusion was therefore fully placed before the jury. 

What was excluded was not the defence case, but rather an inquiry into the complainant’s 

sexual history with a third party which had no demonstrated relevance to the issues the jury 

was required to determine. 

37. In those circumstances, the proposed questioning failed the threshold requirement of relevance 

identified in Dwight Bethel and Viola. There was therefore no basis upon which leave could 

properly have been granted under section 34 of the Evidence Act. 

38. As stated previously, the ruling did not prevent the Appellant from advancing his defence, nor 

did the ruling infringe the Appellant’s right to cross-examine the complainant. The right of 

cross-examination, though fundamental to a fair trial, is exercised subject to the ordinary rules 

governing relevance and admissibility of evidence. The learned trial judge’s ruling did not 

prevent the Appellant from challenging the complainant’s credibility or advancing his defence; 

it merely excluded a line of questioning which was not relevant to the issues before the jury. 

39. Accordingly, we are satisfied that the learned trial judge correctly applied section 34 of the 

Evidence Act and that no error has been demonstrated. 

40. Ground 2 was therefore dismissed. 

Issue 3 - Whether the learned trial judge erred in admitting into evidence an audio recording alleged 

to contain extraneous and prejudicial material 

41. Counsel for the Appellant contended that the learned trial judge erred in admitting into 

evidence an audio recording which, it is argued, contained extraneous and prejudicial material. 

It was submitted that the admission of the recording unfairly prejudiced the Appellant and 

affected the fairness of the trial. 

42. Counsel for the Respondent submitted that the learned trial judge correctly admitted the 

recording as it was relevant to matters in issue. It was submitted that the recording was relevant 

to the circumstances surrounding the allegations and was properly admitted into evidence. 

43. Counsel further submitted that no unfairness arose from the admission of the recording. The 

defence was aware of the existence of the recording before trial, as it had formed part of 

proceedings involving another complainant. There was therefore no element of surprise or 

ambush. Counsel argued that, in any event, the learned trial judge afforded defence counsel an 



9 

opportunity to listen to the recording and consider her position regarding its admissibility 

before it was introduced into evidence. 

44. The starting point is the general principle of relevance contained in section 4 of the Evidence 

Act, which provides that evidence may be given of facts relevant to any fact in issue. The 

section includes facts which are closely connected with a fact in issue, explain the 

circumstances in which a fact in issue occurred, or support, rebut, qualify, or explain an 

inference arising from a fact in issue. 

45. The question, therefore, is whether the contents of the recording were relevant to an issue 

which the jury was required to determine. Relevance is the foundation of admissibility. 

Evidence which bears upon a fact in issue is not rendered inadmissible merely because it may 

be damaging to the accused. The proper inquiry is whether its probative value arises from its 

connection to an issue in the case. 

46. The prosecution’s case was that the Appellant subjected the virtual complainant to sexual abuse 

and maintained control over her through threats, intimidation, and physical abuse. The contents 

of the recording were relevant to that issue because they were capable of assisting the jury in 

determining the Appellant’s conduct towards the complainant and the circumstances 

surrounding the allegations. The recording was therefore not extraneous material, but evidence 

directly connected to the prosecution’s case. 

47. This Court (differently constituted) considered a similar issue in B.M. v The Director of 

Public Prosecutions SCCrApp. No. 39 of 2023, where the Court considered the admissibility 

of a recording made by the virtual complainant. The Court stated: 

“18. In the present case there was no evidence to suggest that the 
recording was in any way tampered with by anybody. The 
daughter said that she recorded the conversation on her phone, 
she gave the phone to the police officers. The police officers 
downloaded the conversation on a CD and that CD was 
introduced into evidence by the police officer who downloaded 
it. In our judgment, there is no basis for the submission that the 
recording was not admissible or if admissible ought to have been 
excluded under section 178 of the Evidence Act.” 

48. The present appeal does not materially challenge the authenticity or integrity of the recording. 

Rather, the complaint is that the recording was irrelevant and prejudicial. That submission 

cannot be sustained. The recording was not admitted as evidence of unrelated misconduct or 

as evidence of the Appellant’s general character. It was admitted because it was capable of 

assisting the jury in determining whether the Appellant exercised threats and intimidation as 

part of the conduct alleged in the indictment. 

49. We are not persuaded that the admission of the recording resulted in unfairness. The record 

demonstrates that the learned trial judge ensured that defence counsel was afforded an 

opportunity to listen to the recording and consider her position on its admissibility before it 

was played to the jury. The transcript records the following exchange: 

“THE COURT: You and I are on the same page but I just 

wanted to have you have an opportunity to hear the CD —  
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MS. BUTLER: Yes, my Lady.  

THE COURT: – and tell me what your position is in terms of its 

admissibility.”  (See page 126, lines 11 - 16 of the transcript dated 

30 October 2023) 

… 

“THE COURT: What I propose to do, ma'am, is to step out of 

court —  

MS. BUTLER: Thank you.  

THE COURT: -- and allow you to use this as your chambers.  

MS. BUTLER: Thank you, my Lady. ” (See page 126, lines 26 - 

31 of the transcript dated 30 October 2023) 

50. As this exchange demonstrates, defence counsel was afforded the opportunity to listen to the 

recording outside the presence of the jury and to take instructions before the recording was 

admitted into evidence. 

51. The Appellant has therefore failed to demonstrate that the learned trial judge admitted 

irrelevant or unfairly prejudicial evidence. The recording was relevant to facts in issue, its 

admission was consistent with section 4 of the Evidence Act, and the defence was afforded a 

proper opportunity to address its contents. 

52. Accordingly, no error of law or principle has been demonstrated in the admission of the audio 

recording. 

53. Ground 3 was therefore dismissed. 

Issue 4 - Whether the learned trial judge erred in proceeding with the trial in the absence of a 

defence witness who was unavailable (due to illness and being hospitalised) 

54. Counsel for the Appellant contended that the learned trial judge erred in proceeding with the 

trial in the absence of a defence witness. It was argued that the witness was material to the 

defence case and that the refusal to adjourn the proceedings until the witness was available 

deprived the Appellant of a fair trial and infringed his right under Article 20(2)(e) of the 

Constitution. 

55. Counsel for the Appellant submitted that the learned trial judge failed to consider reasonable 

alternatives before directing that the trial proceed. It was argued that the absence of the witness 

prevented the Appellant from presenting his defence fully. 

56. Counsel for the Respondent submitted that the learned trial judge acted properly in the 

circumstances. Subpoenas had been issued for the proposed defence witnesses before the 

commencement of the trial. During the proceedings, the learned trial judge was informed that 

the witness, BH, had been hospitalised following surgery and was medically unable to attend 

court. It was submitted that the witness’s medical condition did not provide any indication as 
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to when he would become available to attend court, and the learned trial judge was therefore 

entitled to proceed rather than adjourn the trial indefinitely. 

57. Article 20(2)(e) of the Constitution guarantees an accused person the right: 

“… to obtain the attendance and carry out the examination of 
witnesses to testify on his behalf before the court on the same 
conditions as those applying to witnesses called by the 
prosecution.” 

58. That right is an essential component of a fair trial. It does not, however, require that criminal 

proceedings be adjourned indefinitely where a defence witness is unavailable due to 

circumstances beyond the control of the court. The management of the trial process remains a 

matter for the discretion of the trial judge, who must balance the interests of fairness to the 

accused with the need for the efficient and proper administration of justice. 

59. The record demonstrates that steps were taken to secure the attendance of the proposed defence 

witnesses. Prior to the commencement of the defence case, the learned trial judge confirmed 

with counsel the witnesses for whom subpoenas were required: 

“THE COURT: So the two witnesses who are to be subpoena  
(sic) in this matter are Pastor Joyann Butler.” 

MS. BUTLER: Yes, my Lady.” 

THE COURT: And Mr. [BH].” 

MS. BUTLER: That is correct.”  (See page 231, lines 14 - 18 of 
the transcript dated 3 November 2023) 

60. During the trial, the learned trial judge informed counsel: 

“The Court has been contacted by Chief Superintendent Shanta 
Knowles... She advised the Court this morning that the proposed 
defence witness, Mr. [BH], is hospitalized as a result of surgery.” 
(See page 312, lines 12 - 17 of the transcript dated 7 November 
2023) 

61. The information before the learned trial judge was therefore that the witness was unavailable 

due to his medical condition. There was no evidence before the court as to when, if at all, the 

witness would recover sufficiently to attend and give evidence. In those circumstances, the 

learned trial judge was entitled to conclude that an adjournment would not have served any 

useful purpose and that the trial should proceed. 

62. The Appellant’s complaint must also be considered in light of the alternative procedures 

available under the Evidence Act where a witness is unable to attend court. 

63. Section 78B(1) and (2) of the Evidence Act provides: 

“78B. (1) Any person, may give evidence by way of video link in 
criminal proceedings to which this Part applies — 
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(a) whether the witness is within or outside of The 
Bahamas; 

(b) where the witness is a child, an elderly person, or an 
otherwise vulnerable person; 

(c) where the quality of the evidence to be given by the 
witness is likely to be diminished by reason of fear or 
distress on the part of the witness in having to physically 
testify in proceedings in court; and 

(d) where the witness is to be cross examined following the 
admission of a video recording of testimony from him 
under section 78D(2). 

(2) Notwithstanding subsection (1), evidence shall not be given 
by a witness under subsection (1) without the permission of the 
court or upon the court's own motion, and in either case, only 
upon the court being satisfied that it is in the interest of justice 
that the evidence be given by video link.” [Emphasis added] 

64. Similarly, section 66 of the Evidence Act provides a mechanism for the admission of 

documentary hearsay evidence in certain prescribed circumstances. Section 66(2)(a)(i) applies 

where the person who supplied the information “… is dead or by reason of his bodily or 

mental condition unfit to attend as a witness.” 

65. The record does not disclose that any application was made on behalf of the Appellant for the 

witness to give evidence by live television link pursuant to section 78B of the Evidence Act. 

Nor does the record disclose that any application was made pursuant to section 66 of the 

Evidence Act for the admission of evidence from the witness. The learned trial judge cannot 

be faulted for failing to utilise procedures which were not invoked by the defence and which 

depended upon an application.  

66. The issue, therefore, is whether the learned trial judge exercised her discretion improperly in 

directing that the trial continue. We are satisfied that she did not. The learned trial judge 

considered the information available to her, including the fact that the witness was hospitalised 

and that there was no ascertainable timeframe for his return to court. The decision to proceed 

was a proper exercise of the learned trial judge’s discretion, having regard to the circumstances 

at the time. 

67. The Appellant’s complaint must also be considered against the fact that an adjournment was 

sought. The learned trial judge considered that request but concluded that, having regard to the 

extent of the witness’s illness and the absence of any indication as to when he would be able 

to attend, it would not be reasonable to delay the proceedings. 

68. The Appellant has not demonstrated that he was prevented from advancing his defence or that 

the absence of the witness resulted in an unfair trial. The inability of the witness to attend arose 

from circumstances beyond the control of the court, and defence counsel did not apply for any 

other means of having the witness give evidence. Further, no error of law or principle has been 

established. 
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69. Accordingly, we are satisfied that the Appellant’s right under Article 20(2)(e) of the 

Constitution was not infringed. This ground of appeal was therefore dismissed. 

Issue 5 - Whether the learned trial judge erred in presiding over the trial after an earlier trial on 

the same indictment had commenced before her and was subsequently aborted 

70. Counsel for the Appellant contended that the learned trial judge erred in presiding over the trial 

after an earlier trial involving the same indictment had commenced before her. It was argued 

that this resulted in unfairness because the learned trial judge had prior knowledge of the matter 

and was therefore unable to approach the trial with an open mind. 

71. Counsel for the Respondent submitted that the Appellant’s complaint is misconceived. The 

earlier proceedings did not result in a verdict, as the jury was discharged after defence counsel 

became ill. Counsel also argued that the proceedings which resulted in the Appellant’s 

convictions were therefore the first completed trial on the indictment. Counsel further 

submitted that there is no rule of law preventing a judge who has previously presided over 

aborted proceedings from subsequently hearing a retrial involving the same accused. 

72. The mere fact that a judge has previously presided over proceedings involving an accused 

person does not, without more, disqualify that judge from presiding over a subsequent trial. 

The relevant question is whether the circumstances demonstrate a real possibility of bias or 

otherwise establish that the accused was deprived of a fair hearing. 

73. The Appellant has identified no conduct, ruling, or circumstance demonstrating that the learned 

trial judge approached the matter with a predetermined view, relied upon matters outside the 

evidence properly admitted at the trial, or failed to consider the issues afresh. 

74. The earlier proceedings did not result in a verdict. The jury was discharged before the 

conclusion of the trial following the illness of defence counsel. The learned trial judge was 

therefore required to determine the matter on the evidence properly received during the trial 

which resulted in the convictions. In any event, as this was a trial by judge and jury, the 

determination of guilt was a matter solely for the jury. 

75. The Appellant’s complaint rests solely on the fact that the same judge presided over both 

proceedings. That fact, without more, is insufficient to establish actual or apparent bias or to 

demonstrate that the trial was unfair. 

76. The administration of criminal justice necessarily requires judges to manage trials, including 

the continuation or retrial of proceedings following an aborted trial. A different conclusion 

would follow only where there is evidence that the judge’s prior involvement affected the 

fairness or impartiality of the subsequent proceedings. No such evidence has been identified 

in this case. 

77. We are satisfied that the learned trial judge was entitled to preside over the trial and that no 

error of law or principle has been demonstrated. 

78. Accordingly, this ground of appeal is dismissed. 
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Issue 6 - Whether the sentences imposed were manifestly excessive 

79. Counsel for the Appellant contended that the sentences imposed were manifestly excessive 

and that the learned trial judge failed to give sufficient weight to the mitigating circumstances.  

80. Counsel for the Respondent submitted that the sentences were lawful and proportionate, having 

regard to the seriousness of the offending, the Appellant’s abuse of parental trust, and the need 

for deterrence and protection of children. 

81. The offence of incest involving a minor is among the most serious offences under the Sexual 

Offences Act. Section 13(1) provides: 

“Any person who, knowing that another person is by blood 
relationship his or her parent, child, brother, sister, 
grandparent, grandchild, uncle, niece, aunt or nephew, as the 
case may be, has unlawful sexual intercourse with that other 
person, whether with or without the consent of that other 
person, is guilty of the offence of incest and liable to 
imprisonment— 

(a) if he is an adult who commits the offence with a minor, 
for life; 

(b) if he is an adult who commits the offence with another 
adult, for a term of ten years; and 

(c) if he is a minor who commits the offence with another 
minor, for a term of two years.” [Emphasis added] 

82. The principles governing appellate intervention in sentencing are well established. An 

appellate court does not interfere merely because it might have imposed a different sentence. 

Intervention is warranted only where the sentencing judge acted upon an incorrect principle, 

failed to take into account relevant matters, considered irrelevant matters, or imposed a 

sentence which is manifestly excessive. 

83. In G v R SCCrApp No. 74 of 2014, this Court (differently constituted) considered an appeal 

against a sentence imposed for incest involving the appellant’s daughter. The Court stated: 

“The law considers incest a most serious offence, given the 
maximum sentence of life which the law prescribes for that 
offence. In considering whether the judge was correct in 
imposing a sentence of 25 years and whether this court ought to 
interfere, we must determine whether the court's decision was 
outside the ambit of reasonableness or whether she was so 
plainly wrong that the only reasonable conclusion is that she 
erred in exercising her discretion in sentencing the appellant as 
she did.” 

84. The Court further observed: 

“In this case there is only one mitigating factor, and that is that 
the appellant has no previous convictions. Weighed against that 



15 

are the numerous aggravating factors, particularly, in our view, 
the use of violence against his biological daughter to have his 
way with her, an egregious breach of trust. This young girl 
ought to have been able to expect protection from her father not 
abuse or violation.” 

85. Similarly, in A.A.W. v R SCCrApp No. 184 of 2012, this Court (differently constituted) 

emphasised the importance of protecting children from sexual offending and stated: 

“We believe that we owe it to the children of The Bahamas to 
protect them from people who would pray (sic) on them and 
have sexual intercourse with them at the age of nine years. They 
deserve our protection and we believe the sentence of 30 years is 
appropriate.” 

86. Those principles apply with equal force in the present case. 

87. The learned trial judge carefully considered the relevant statutory provisions, the authorities, 

the probation report, the submissions of counsel, and the aggravating and mitigating features 

of the offending. The learned judge identified significant aggravating factors that the 

complainant was the Appellant’s daughter, that the offending occurred during her childhood 

within the family home, which ought to have been a place of safety and protection, that the 

Appellant abused the position of trust and authority which he held as her father, and that the 

abuse continued over a prolonged period. 

88. In her sentencing remarks, the learned trial judge observed that: 

“… the virtual complainant suffered continuous sexual abuse in 
her childhood home, which is a place where she ought to have 
felt safe and protected, not abused.”  (See page 10, lines 23 - 26 
of the sentencing transcript dated 19 March 2024) 

89. The learned judge also emphasised the Appellant's abuse of his position as the complainant's 

father, observing that he “should have been the person to whom she looked to for 

protection.” She regarded the resulting breach of trust, abuse of authority, and sexual violation 

of the complainant as “highly aggravating” features of the offending. 

90. The learned trial judge also recognised the mitigating circumstance that the Appellant had no 

previous convictions. That factor, however, had to be weighed against the gravity of the 

offending, the vulnerability of the complainant, the prolonged nature of the abuse, and the 

serious breach of parental trust involved. The learned judge also considered the need for the 

sentence to serve the purposes of deterrence and the protection of children from similar 

offending. 

91. The sentence of twenty-seven (27) years’ imprisonment imposed on the count of incest 

involving a minor was within the statutory maximum of life imprisonment. The remaining 

sentences of eight (8) years’ imprisonment imposed on the other counts, ordered to run 

concurrently, were also within the lawful sentencing range. 
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92. Having regard to the seriousness of the offending, the applicable sentencing principles, and the 

wide discretion afforded to a sentencing judge in cases of this nature, we are not satisfied that 

the learned trial judge acted upon any wrong principle or that the sentences imposed were 

manifestly excessive. 

93. Accordingly, this ground of appeal was dismissed. 

Disposition & Conclusion 

94. For the reasons given above, the Court found no merit in any of the grounds advanced by the 

Appellant.  

95. The learned trial judge correctly applied the relevant legal principles, admitted evidence only 

where it was relevant and admissible, ensured that the Appellant received a fair trial, and 

imposed sentences which were lawful and proportionate to the gravity of the offending. 

96. Accordingly, the appeal against conviction and sentence were dismissed. The convictions and 

sentences imposed by the learned trial judge were affirmed. 

__________________________________________ 

The Honourable Mr. Justice Hilton, JA 

 

__________________________________________ 

The Honourable Mr. Justice Smith, JA 

 

__________________________________________ 

The Honourable Mr. Justice Turner, JA 
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