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On 25 March 2021 Bowe-Darville, J. denied the intended appellant’s application for  additional 

funding to pay for the costs of litigation and further refused her leave to appeal.  On 7 April 

2021 the intended appellant filed an application for leave to this Court to appeal the ruling of  

Bowe-Darville, J. After hearing arguments the Court reserved its decision. 

Held: Application for leave to appeal denied. The intended appellant shall pay the intended 

respondents costs to be taxed if not agreed. 

In making an application for further funding the intended appellant had the same burden that 

she had on the first application for funding. She needed to adduce credible evidence about her 

other assets and show that she has no other funds available for the purpose. She did not make 

full and frank disclosure as to the means by which she has funded her living expenses since 

August 2020.  

On the state of the evidence , Bowe- Darville, J. cannot be faulted for  refusing her request for 

additional funding. The intended appeal has no realistic prospects of success. 

 

Colin Wright v BCPOU SCCivApp. No. 111 of 2018 considered 

JSC BTA Bank v Ablyazov [2015] EWHC 3871 (Comm) considered. 

Kea Investments Ltd v Watson and others [2020] EWHC 472 (Ch) considered 

Keod Smith v Coalition to Protect Clifton Bay SCCivApp No. 20 of 2017 considered 

Tidewater Marine International Inc v Phoenix Offshore Nigeria Ltd and others [2015] EWHC 

2748 (Comm) mentioned 

 

 

J U D G M E N T 

___________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

 

1. This is an application for leave to appeal a Ruling by Bowe-Darville, J. refusing the 

application by Amber Murphy, the Intended Appellant (“Murphy”) for further funding out 

of monies at Ansbacher Bahamas Limited, the Intended Third Respondent, the ownership 

of which is in dispute. 

 

2. The background to this dispute is set out in two judgments of this Court delivered on 1 

October 2020 and 11 February 2021 respectively. Leave to appeal the 1 October 2020 

judgment to the Privy Council was refused by this Court in a judgment dated 10 November 

2020. 

 

3. This appeal relates to an application by Murphy for access to additional funds to meet the 

costs of this litigation and other litigation being prosecuted outside the Bahamas. In 
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particular, further funding is sought to answer an application by Hot Pancakes Limited, the 

Intended First Respondent, (“HPL”) and CS& P SA, the Intended Second Respondent 

(“CSP”) for permission to appeal to the Privy Council the 1 October 2020 judgment of this 

Court. In that judgment, we varied an ex parte order and permitted Ansbacher to release to 

Murphy the sum of $150,000.00 which we thought should be sufficient to cover her legal 

costs up to discovery. The application to set aside the ex parte order has surprisingly yet to 

be heard. 

 

4. The basis upon which this Court varied Newton J’s ex parte order was that in refusing 

Murphy’s request for the release of part of the monies frozen to pay for the costs of 

defending herself in the litigation, the judge did not undertake the balancing exercise called 

for in Kea Investments Ltd v Watson and others [2020] EWHC 472 (Ch). We were 

satisfied that on the evidence before the Court at the time of the application for the funding, 

it was common ground that Murphy had no other assets other that the monies at Ansbacher 

out of which to pay her legal costs. Indeed, on the ex parte application it was HPL itself who 

said: 

 

“27. …As far as I am aware, Amber Murphy has no other 

source of income since her relationship with the First 

Plaintiff has been terminated. It is therefore unlikely that 

she will be in a position to satisfy an award of damages in 

any event as a result of her fraudulent and unlawful 

conduct as set out above. As far as I am aware, Amber 

Murphy does not have any assets, except an apartment in 

Portugal which the Company purchased for her with my 

approval. The apartment is valued at €535,000.00.” 

 

5. We conducted the balancing exercise and said that:  

 

“31. Having balanced the relative risks of injustice, we 

are satisfied that it is the proper exercise of the Court’s 

discretion at this time to permit the appellant a limited 

access to the monies which she claims to be the beneficial 

owner of, and to which she previously had unlimited 

access, in order to pay her legal costs.” 

 

6. We allowed the sum of $150,000.00 for the legal costs which was less than 1% of the $30 

million at Ansbacher which was the subject of the dispute. 

 

7. Murphy has now asked for further funds as she asserts that the $150,000.00 has already been 

used up by her in resisting actions brought by HPL and CSP.   

 

8. Since the ex parte Order in August 2020, HPL and CSP have indicated that they have 

additional information that Murphy has or may have access to assets other than those at 

Ansbacher out of which to finance her legal costs. At the hearing of the first appeal, she had 

sought to adduce further evidence about a bank account at Nationwide Building Society in 
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England. In the exercise of our discretion we did not allow her to adduce that evidence at 

the appeal but felt that as we were exercising a review of the discretion by Newton, J. we 

should do so on the basis of the information before Newton, J. at the time of the application 

for variation. Nonetheless, Miss Murphy was, from that date, aware of the evidence about 

the account at Nationwide and HPL and CSP’s assertion that she had or may have monies 

from which she could fund her legal costs.  

 

9. In her affidavit in support of her application for further funding, Miss Murphy did not 

address at all the claim by HPL about the monies at Nationwide. In addition, the evidence 

of Andrew Smith sworn in September 2020 in support of her application for variation 

exhibited a bank statement in 2012 relating to a bank account at Barclays in which the 

amount in that account at that time was for whatever reason redacted and not shown to the 

Court. Her evidence as to her assets were contained in the following paragraphs: 

“Funding of Expenses - Statement of Assets and 

Estimates 

40. My assets consist of the Golden Visa Property in 

Camara Municipal de Torres Verdas. The Property is 

worth approximately €535,000 Euros. I currently receive 

rental income of €1000 per month from this Property. 

41. In addition to the Golden Visa Property I also 

purchased another property in Estoril, Portugal in 2016 

which was for my sole use. My neighbours are aware that 

I was the only person who had used the property after its 

purchase. The apartment solely contained my personal 

possessions. I also utilised CS&P's concierge services for 

fitting out this Estoril apartment purchased in HPL's 

name This Property is held by HPL. Just prior to this 

Action, Carlo Scevola broke into and also unlawfully took 

possession of the Estoril Property and it is now the subject 

of civil proceedings in Portugal, to which I shall refer 

later in this Affidavit. 

42. I have no other source of income other than the 

revenue from the publication of books as Bella Forrest, 

held by HPL for my benefit, and the mentioned rental 

income of the Golden Visa Property. 

43. I am currently unable to give exact estimates of my 

personal and business expenses or the total sums monthly 

which I have utilized on these, primarily because part of 

the corporate fiduciary services CSP offered was dealing 

with HPL's (and consequently my) accounting and at this 

time I do not have accurate consolidated records of all 

provisioning needs. 
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44. However, based on the evidence previously given the 

following were major expenses paid out of FIPL's for my 

personal benefit: 

a) €535,000 Euros ($624,000 USD) for the Golden 

Visa Property 

b) €200,000 Euros ($233,000 USD) in renovations; 

c) $40,000 USD - for Dominica citizen application 

fees; 

a total of $897,000 which demonstrates that I have 

enjoyed access to the company's funds for my personal 

use and benefit and standard of living. 

45. My best estimate of the amounts needed to meet my 

personal expenses is approximately $42,000 per month. 

46. My best estimate of the amounts needed to cover my 

business expenses which I will continue to incur in writing 

and preparing my authored works is approximately 

$15,000. 

47. I am seeking an order for provision of the sum of 

living expenses of $57,000 monthly for a period of 12 

months a total sum of $684,000 pending trial of the Action 

as I understand this is the likely period of time before 

which this matter will be heard and determined. 

48. I have already incurred further legal expenses in 

opposing the Leave Application before the Court of 

Appeal and in preparing to oppose the Anonymisation 

Application before the Court of Appeal. In addition to 

this I have incurred legal expenses in the Supreme Court 

Action, further to the $150,000 provision and I continue 

to incur legal expenses in the Supreme Court including 

the costs of preparing this Application. I am advised and 

do verily believe that Costs of McKinney Bancroft & 

Hughes in the Court of Appeal and the Costs in the 

Supreme Court total approximately $281,000 as set out in 

the "Draft A" Bill of Costs attached hereto at Tab 24. 

49. Further I am advised by Counsel and do verily believe 

that in order to oppose the Special Leave application 

before the Privy Council it has become necessary for me 

to retain Privy Council Agents - Boodle Hatfield - in 

addition to fees payable to Queen's Counsel and attorneys 

McKinney Bancroft & Hughes. A copy of the Boodle 

Hatfield estimate of fees is also attached at Tab 25 the 
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estimated costs of Privy Council Agents totals £l00,850.00 

or $138,230. 

50. In addition McKinney Bancroft & Hughes' estimate 

fees of Queen's Counsel in respect of representation in the 

Privy Council is estimated to be $109,250.00 and 

disbursements of $3000, as set out in the "Draft B" Bill of 

Costs attached hereto at Tab 26. 

51. The estimates in Draft B Bill show the estimated legal 

costs up to the point of the Special Leave and if necessary, 

the Appeal in the event the permission is granted. 

52. I am also advised that in light of the fact that the time 

for filing of a Notice of Objection and Acknowledgment 

of Service expires on 2 February 2021 and Boodle 

Hatfield must be satisfactorily retained in advance of that 

date in order to secure my representation in the Special 

Leave Application, this Application and specifically the 

request for Funding of Legal Expenses is now 

particularly urgent. Accordingly, I seek the Court's 

permission to have an urgent hearing and determination 

of this issue, to allow a further payment to Messrs. 

McKinney Bancroft & Hughes, out of the Frozen Account 

assets enjoined by the Ex Parte Order, such sums as to 

the Court seems just, on account of the estimated legal 

fees.” 

10. Miss Murphy has provided no evidence as to how she has funded her living expenses since 

August 2020.  

 

11. When the application for variation was made on 18 March 2021, HPL and CSP had filed 

an affidavit by McFalloughn Bowleg in which he said: 

 

“Purported Impecuniosity of Ms. Murphy 

 

32. I am advised by Mr. Carlo Scevola and verily believe 

that Ms. Murphy has retained yet another lawyer in the 

United States of America, Mr. Jeremy Roller of Messrs. 

Arete Law Group and has failed to show any evidence 

whatsoever that she truly impecunious. Despite her 

claims of impecuniosity it would appear that Ms. Murphy 

has continually found the means to engage attorneys 

across various jurisdictions.  

 

33. As a citizen of the United Kingdom, Ms. Murphy 

should produce her tax returns, which would serve to 

determine whether she is truly impecunious. The tax 
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returns would also reflect what Ms. Murphy’s living 

expenses are.  

 

34. Ms. Murphy’s evidence relative to her financial 

affairs has been inconsistent throughout the proceedings. 

At paragraph [18] of the First Smith Affidavit filed herein 

on September 2nd, 2020 it is stated that Ms. Murphy 

retained no significant assets in her name. In the Swiss 

Complaint, it is alleged at paragraph [63] that Ms. 

Murphy has no personal accounts because “Gionata 

Lupi” insisted that she did not have one, see Exhibit 

“ACDS-5” of the First Smith Affidavit filed herein on 

September 1st, 2020.  

 

35. However, reflected at paragraph [12] of the Affidavit 

of Wilfred P. Ferguson Jr. filed on September 23rd 2020 

in the Appeal, Mr. Scevola has located a Statement of 

Account relative to a bank account in the name of Ms. 

Murphy with Nationwide Building Society dated October 

16th, 2016, which reflects an average daily balance of 

£183,915.92. To date, I am advised by Mrs. Rolle-

Kapousouzoglou and verily believe that no information 

has been forthcoming from Ms. Murphy relative to the 

Nationwide Building Society bank account in these 

proceedings. See pages [5]-[6] relative to Ms. Murphy’s 

Nationwide Bank Account.  

 

36. Further, based on Ms. Murphy’s own evidence she 

holds an account with Barclay’s bank, see paragraph 56 

of the Swiss Complaint at Exhibit “ACDS-5” of the First 

Smith Affidavit filed herein on September 1st, 2020.  

 

37. In the circumstances, there is an apparent cloud of 

secrecy surrounding the true state of Ms. Murphy’s 

financial affairs and Ms. Murphy had not adduced any 

evidence to assuage those concerns to date.” 

 

12. Although that affidavit was served on counsel for Miss Murphy on the day that HPL was 

advised that the funding application would be heard the following day, no application was 

made by counsel for Miss Murphy to adjourn the hearing to permit Murphy to respond to 

those assertions in that affidavit.  

 

13. In her ruling refusing Murphy’s application for further funding, Bowe-Darville, J. said: 

 



8 
 

“11. The Court reviewed the Draft Bill of Costs as it 

relates to the case in opposition to the 

Defendants’/Plaintiffs’ application for leave to appeal to 

the JCPC. There seems to be several inconsistencies 

(repetition) in the items listed and excessive charging for 

others (eg 3.5 hrs to draft a Notice of Motion / internal 

meeting and charge for only one counsel when it appears 

three counsel participated / seems it took less time to draft 

the Bill than to prepare the Motion / no costs for copies 

or other such services / Court of Appeal charges on an 

hourly as opposed to a per diem basis. There has been no 

order as to costs and, if taxable, are these sums readily 

recoverable as against the Defendants/Plaintiffs? 

 

12. The payment out of sums to retain Privy Council 

Agents and Mr. John Wilson, QC for representation for 

the special leave application to the JCPC 

 

(a) Simply put the Applicant / Second Defendant 

seeks funding for her representation at the JCPC in 

opposition to the Defendants’ / Plaintiffs’ 

application. She wishes to retain the services of 

Privy Council Agents in the UK and also to 

maintain the legal services of Mr. John Wilson, QC 

as instructing attorney in The Bahamas.  

 

(b) The Knowles’ Affidavit of 8th October, 2020 

exhibits another Draft Bill of Costs for these 

proceedings / anticipated proceedings. The Court 

notes, however, that in the Knowles Affidavit of 21st 

January, 2021 there is a revised Bill of Costs at 

Exhibit 26 therein. The Total of that Bill is $250,480 

inclusive of the Agent’s fees of $138,230. The Bill is 

anticipatory and reflects the possible positions 

which may arise.  

 

(c) Counsel opposite contends that these sums 

should be deferred pending the decision of the 

application for leave to appeal. Further, she 

submitted that the costs are duplicates and 

“duplicitous”. The Applicant / Second Defendant 

has set out costs for two (2) Queens Counsel 

purportedly engaged to act for her with two (2) 

separate legal teams from two (2) separate firms 

and both sets being paid to represent her.  
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(d) It was further contended that the retaining of 

Privy Council Agents was an abuse of process and 

was an unjust and unnecessary request. It is a fact 

that court proceedings in most courts, including the 

JCPC, have been forcibly modified by the onset of 

COVID 19. The use of technology in court 

proceedings, in both the e-filing of documents and 

the virtual hearing of proceedings, has become the 

norm, where less than two (2) years ago it was the 

exception. With that said Counsel for the 

Defendants / Plaintiffs contend that the Bill of Costs 

proffered is utterly unreasonable in regard to the 

costs for the UKPC appeal. Reference was also 

made to the JCPC Schedule of Fees. They say that 

documents are not submitted electronically 

reducing the need, if any, for an intermediary in the 

UK, so the costs of conducting an appeal have been 

decreased substantially.  

 

13. It seems, however, that the claim for the estimate of 

future costs payable to the firm of McKinney Bancroft & 

Hughes made in paragraph 10 above should have 

included legal services rendered by Mr. John Wilson, QC 

in opposing the Defendants’ / Plaintiffs’ application for 

special leave to appeal to the JCPC and not made in a 

separate claim. These additional costs cannot be 

maintained.  

 

14. Payment out to fund Swiss Proceedings 

 

(a)  In June 2020 the Applicant / Defendant 

commenced proceedings in Switzerland making 

criminal allegations against Carlo Scevola. Her 

counsel now also seeks monies from the account to 

pay for her representation by Swiss counsel in that 

action. 

 

(b) It is contended that this action is personal to the 

Applicant / Second Defendant and that money held 

by the First Defendant should not be used to fund 

this litigation. No evidence was presented to prove 

that money from the account with the First 

Defendant was used to fund the commencement of 

this litigation outside of the jurisdiction.  
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(c) The Bowleg Affidavit also exhibits the Power of 

Attorney signed by the Applicant / Defendant 

agreeing to pay the expenses incurred in the Swiss 

proceedings.  

 

15. The Court is not minded to compel the release of 

money from the First Plaintiff’s account to pay for 

litigation outside of the jurisdiction of The Bahamas.  

 

16. While Counsel for the Defendants/Plaintiffs alluded to 

the Applicant/Second Defendant being a fraudster, there 

is little or no evidence to support that claim. The newly 

acquired information in that regard can and should be 

more properly raised at trial.  

 

17. The Court is not satisfied that there has been full and 

frank disclosure on the part of the Applicant / Second 

Defendant. There is no doubt that legal fees have accrued 

and should be paid. However, some financial / monetary 

explanation must be given for the Applicant’s / Second 

Defendant’s maintenance  of at least one of the alleged 

bank accounts and her purported ownership of the house 

in Portugal. The non-disclosure of the Applicant / Second 

Defendant as to her financial means impacts her instant 

application and gives rise to concerns as to why the failure 

or even the concealment of her means.” 

 

14. In dismissing the funding application by Murphy, the judge also refused leave to appeal 

to this Court. Hence this application by Murphy for leave to appeal the judge’s ruling. 

We are conscious that this is simply an application for leave to appeal and not the appeal 

itself. But in considering this application we have to be satisfied that any appeal has a 

realistic prospect of success. See Keod Smith v Coalition to Protect Clifton Bay 

SCCivApp No. 20 of 2017 where Isaacs JA said: 

 

“The test on a leave application is whether the proposed appeal 

has realistic prospects of success or whether it raises an issue 

that should in the public interest be examined by the Court or 

whether the law requires clarifying: per Lord Woolf in Smith v 

Cosworth Casting Process Ltd. [1997] 4 All ER 840.” 

 

 

15. This Court is exercising appellate jurisdiction. We would not interfere with a trial 

judge’s exercise of her discretion to refuse additional funding at this time unless it can 

be shown that she took some matter into account which she should not have taken into 

account or did not take into account a matter that she should have taken into account or 

that it can be shown that the judge was plainly wrong. This point was made by this 
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Court in Colin Wright v BCPOU SCCivApp. No. 111 of 2018 where at  paragraph 

18 the Court said: 

 

“As an appellate court we are not entitled to substitute our own 

decision for that of the judge merely because we would have 

exercised the discretion differently. The principles (which are 

set out in the case law authorities too numerous to mention) 

establish that our function is primarily a reviewing function. 

The judge’s decision should not be interfered with unless we are 

satisfied that the judge erred in principle by giving weight to 

something which she ought not to have taken into account or by 

failing to give weight to something which she ought to have 

taken into account; or her decision is plainly wrong.” 

 

 

16. In making an application for further funding Miss Murphy had the same burden that 

she had on the first application for funding. The burden is clearly set out in the judgment 

of Nugee, J. in Kea Investments. She needs to adduce credible evidence about her 

other assets and show that she has no other funds available for the purpose. We accept 

the views of Popplewell J in JSC BTA Bank v Ablyazov [2015] EWHC 3871 (Comm) 

as set out in Nugee J judgment in Kea Investment that: 

 

 “The principles in such cases of a proprietary claim are well 

established.  Where there are assets which may belong to the 

claimant, the Court will not allow those funds to be used for 

living expenses or legal costs unless the defendant has shown, by 

full and frank evidence that he does not have, or have access to, 

any other funds or asset which can be used for those purposes.” 

[Emphasis Added] 

 

17. We think the observation in Tidewater Marine International Inc v Phoenix Offshore 

Nigeria Ltd and others [2015] EWHC 2748 (Comm) is also appropriate. Judges are 

entitled to have a healthy skepticism about assertion made by a defendant about the 

absence of assets. 

 

18. In the present case although aware of the claim that she had other assets, particularly in 

the Nationwide account, Miss Murphy carefully makes no response to that assertion in 

her affidavit. Moreover, she has not made full and frank disclosure as to the means by 

which she has funded her living expenses since August 2020. The judge was entitled to 

have a healthy skepticism of her assertion that her only income is the rental income of 

$1,000 per month from her Portugal property and that she has been living on that 

income since August 2020 when her access to the monies at Ansbacher was denied by 

the ex parte injunction. In her affidavit filed in support of the application for additional 

funds Murphy asserts that “My best estimate of the amounts needed to meet my personal 

expenses is approximately $42,000 per month”. If her personal expenses are 

$42,000.00 per month, then full and frank disclosure would warrant some explanation 
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as to the source of her personal expense from August, 2020, a period of some seven 

months. 

 

19. It is no answer to say that the information in the Bowleg affidavit was not in evidence 

before the Court until the morning of the hearing of the funding application. Murphy 

cannot say that she was not obliged to respond to the assertion about the Nationwide 

account because the information in the affidavit which HPL and CSP hoped to adduce 

in the Court of Appeal (but was not allowed) was not before the trial judge until the day 

of the hearing. Murphy’s duty of full and frank disclosure obligated her to provide the 

information to the Court about the monies (if any) at Nationwide as well as the source 

of the payment of her personal expenses since the ex parte order.  

 

20. There was no reply to the Bowleg affidavit and no application made to adjourn the 

hearing to enable further evidence to be led in respect of evidence in the Bowleg 

affidavit. 

 

21. In that state of the evidence in my judgment, Bowe- Darville, J. cannot be faulted for 

her statement at paragraph 17 of her judgment where she said: 

 

“The Court is not satisfied that there has been full and frank 

disclosure on the part of the Applicant / Second Defendant. 

There is no doubt that legal fees have accrued and should be 

paid. However, some financial / monetary explanation must be 

given for the Applicant’s / Second Defendant’s maintenance  of 

at least one of the alleged bank accounts and her purported 

ownership of the house in Portugal. The non-disclosure of the 

Applicant / Second Defendant as to her financial means impacts 

her instant application and gives rise to concerns as to why the 

failure or even the concealment of her means.” 

 

22. On that basis alone I am satisfied that there is no realistic prospect of success that the 

Court would set aside the exercise of her discretion refusing the request for additional 

funding. 

 

23.  I would refuse the application for leave to appeal. Costs follow the event. The intended 

appellant shall pay the intended respondents costs to be taxed if not agreed. 

 

 

____________________________________ 

  The Honorable Sir Michael Barnett, P  

 

 

24. I agree. 

______________________________________ 

The Honorable Madam Justice Crane-Scott 
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25. I also agree. 

              ________________________________________ 

     The Honorable Madam Justice Carolita Bethell 

 

 

 


