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****************************************************************** 
Civil Appeal– Land Law – Property Dispute – Boundary Dispute – Jurisdiction of Supreme 

Court – Whether the judge was correct in dismissing the underlying action for lack of 

jurisdiction – Whether the judge was correct in dismissing the ex parte interlocutory 

injunctions and application for committal  – Pleadings - Deficiency in pleading 

The second respondent is the beneficial owner of the first respondent. The appellant and the 

first respondent are adjacent property owners of land in New Providence. On 10 August 2017 

the appellant filed a Writ of Summons in the Supreme Court disputing the boundary line 

between themselves and the first and second respondent and injunctive relief was granted to 

the appellant on 1 February 2018 ex parte.  The respondents filed a Notice of Motion on which 

the learned judge heard the parties and gave her decision in favour of the respondents citing 

that the “court lacked the jurisdiction to grant interlocutory relief which it granted as the 

Plaintiffs Statement of Claim did not plead the relevant law”. The appellant appeals the 
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decision on numerous ground inter alia, that the “learned Judge was wrong to dismiss the 

Plaintiff’s action because the Statement of Claim disclosed a properly constituted cause of 

action in the torts of trespass and private nuisance”. This court heard the parties and reserved 

its decision. 

Held: appeal dismissed; cost to the respondents to be taxed if not agreed. 

The appellant’s Writ of Summons pleads a lack of planning approval, without any reference to 

the Planning and Subdivision Act 2010 and to what section of that statute that has been 

breached. Even if this were properly pleaded, lack of planning approval is not a claim in 

nuisance. This deficiency, in pleading and substance, contrary to the appellant’s argument is 

not inconsequential. 

The appellant’s Writ of Summons fails to plead any actionable encroachment by the second 

respondent of the appellant’s land resembling a trespass. There is no claim for physical damage 

to property or interference with the appellant’s comfort or convenient enjoyment of the 

property. Paragraph 8 of the appellant’s Writ of Summons simply alleges “threatened damage 

to the shoreline in the vicinity of the northern boundary” . This claim at its utmost signifies 

threatened damage or inconvenience to the shoreline which may or may not be a public 

nuisance, but not a private nuisance as argued. We agree with the judge in the court below that 

she did not have the jurisdiction to entertain the substantive action on the pleaded case before 

her in the absence of amendment. This lack of jurisdiction inevitably resulted in the injunctive 

relief granted to the appellant on 1 February 2018 being discharged and the Contempt Motion 

brought against the second respondent being dismissed. 

Ellis v Loftus Iron Co (1874) L.R. 10 C. & P. 10 considered 

Evans v Bartlam [1937] A.C. 473 HL applied 

 

___________________________________________________________________________ 

 

J U D G M E N T 
___________________________________________________________________________ 

 

Judgment by the Honourable Mr. Justice Roy Jones JA, 

1. Oolite Bay (“the appellant”) and Gruntsfield Limited (“the first respondent”) and Lester 

Smith (“the second respondent”) and beneficial owner of the first respondent are adjacent 

property owners of land in New Providence, The Bahamas. On 10 August 2017 the 

appellant filed a Writ of Summons in the Supreme Court disputing the boundary line 

between themselves and the first and second respondent. 

2. By Notice of Motion filed on 21 February 2020 Oolite Bay (“the appellant”) appeals the 

judgment of Mackay J, delivered on 10 February 2020 in favour of the first and second 

respondent: 

a) dismissing the appellant’s Contempt Motion against the second respondent and; 

b) discharging an Ex Parte Order granting leave to the appellant to apply for an 

Order of committal against the second respondent; 
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c) discharging an Ex Parte Order granting the Appellant an Interlocutory 

Injunction against the first and second respondent and dismissal of the 

underlying action. 

The Background 
3. In the action commenced by the appellant against the respondents in the Supreme Court 

they sought a declaration to determine the boundary lines of their adjoining land. In 

addition, the appellant also claimed that the second respondent (without planning approval) 

placed rock structures and groynes on the seabed near their land which adversely affects 

their shoreline. The court granted an ex parte interlocutory injunction on 1 February 2018 

as follows: 

“Until the return date or further order of the Court, the 

Defendants must not: 

(A) Conduct any excavating activities or placing any rocks, 

sand, debris or excavated material on the coastline in the 

vicinity of the Appellant’s boundary line as  indicated by the line 

XZ on the Plan attached to the Writ of Summons a portion of 

which plan showing the XZ line is annexed hereto as “Annexure 

1”. 

(B) Alter the coastline in the vicinity of the Plaintiff’s  said 

boundary.” 

4. On 14 February 2018 the appellant brought a Contempt Motion against the second 

respondent for breach of the interlocutory injunction. On 4 May 2018 the respondents took 

out their Notice of Motion asking for an order: 

a) dismissing the appellant’s Contempt Motion of filed on 14 February 2018 

against the second respondent and; 

b) discharging an Ex Parte Order made on 13 February 2018 granting leave to the 

appellant to apply for an Order of Committal against the second respondent; 

c) discharging an Ex Parte Order granting the Appellant an Interlocutory 

Injunction against the first and second respondent and dismissal of the 

underlying action. 

d) Dismissing the appellant’s underlying action in the Supreme Court against the 

respondents filed on 10 August 2017. 

5. The appellant and respondent agreed to the hearing of the respondents’ Notice of Motion 

before hearing the appellant’s Contempt Motion. The judge on hearing submissions from 

both the appellant and respondent gave her decision on August 3, 2018, as follows: 

“36. In conclusion, having read the Affidavits relied upon in this 

application and having considered the submissions and the 

Authorities referred to herein and having heard Counsel for the 

parties and having considered the relevant law I accept the 

principal submission of Mr Smith QC that this court lacked the 

jurisdiction to grant interlocutory relief which it granted as the 
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Plaintiffs Statement of Claim did not plead the relevant law in 

respect of which planning approval is required. 

37. The Planning and Subdivision Act 2010 is the governing 

legislation and any breach by the development with planning 

approval lied with the Town Planning Committee and not the 

Supreme Court. Failure to comply with directions of the 

Committee to remedy any breach is a criminal offence triable 

by a Magistrate. The Magistrate may in addition to or in lieu of 

any penalty which may be imposed make such order as the 

circumstances of the case may require . The parties to an action 

cannot confer jurisdiction. 

38. The parties to an action cannot confer jurisdiction to a court 

not even by consent. This case is distinguishable from that of 

Nygard which was properly brought with the jurisdiction of the 

court. 

39. Accordingly, the court’s lack of jurisdiction to entertain the 

underlying action is a fundamental defect which rendered all 

proceedings founded upon it null and void. Accordingly, I 

accede to the Application of the Defendants as prayed in the 

Notice of Motion filed on the 4 May 2018. As a consequence, of 

the court lacking jurisdiction to entertain the Plaintiffs 

underlying action for injunctive relief the Defendants are 

entitled as a matter of right and the court under its inherent 

jurisdiction discharges the Injunction granted herein on the 

1 February 2018 and dismisses the Contempt Motion without 

further ado.” 

The Appeal 

6. Arising from the ruling of the trial judge, the appellant filed a Notice of Appeal on 

21 February 2021, setting out the following grounds: 

“(1) The learned Judge was wrong to dismiss the Plaintiff’s  

Motion filed on 14th February 2018 for an Order for Committal 

against the 2nd Defendant (“the Contempt Motion”) on the 

ground that the Court lacked jurisdiction to grant the 

interlocutory relief sought in that the Plaintiff’s Statement of 

Claim did not plead the relevant law in respect of which 

planning approval was required because the Plaintiff’s action 

was not a public law claim but a properly constituted action in 

the torts of trespass and private nuisance. 

(2) The learned judge was wrong to discharge the Order made 

on 13th February 2018 and filed on 15th February 2018 by 

which the plaintiff was granted leave to make a committal 

application against the second Defendant for failing to comply 

with and/or disobeying the interlocutory injunction granted on 

1St February 2018 and filed on 2nd of February 2018 (“the 

Interlocutory Injunction”) because the 2nd Defendant was 
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indeed in breach of the terms of the Interlocutory Injunction in 

that he had continued to conduct excavation activities and 

continued to place rocks, sand, de bris and excavated material 

on the coastline in the vicinity of the Plaintiffs boundary line on 

2nd and 9th February 2018 as set out in the Plaintiffs Notice of 

Motion filed on 14th February 2018. 

(3) The learned Judge was wrong to discharge the Interlocutory 

Injunction because the Plaintiff was entitled to an injunction to 

restrain the second Defendant from committing acts of trespass 

upon and nuisance affecting the Plaintiff’s land. 

(4) The learned Judge was wrong to dismiss the Plaintiff’s action 

because the Statement of Claim disclosed a properly constituted 

cause of action in the torts of trespass and private nuisance.” 

7. The hearing of this appeal commenced before us on 21 January 2021 and continued on 18 

March 2021. The appeal was concluded on 17 May 2021. At the hearing on 17 May 2021, 

the appellant agreed with us that the key issue in this appeal is whether the judge was correct 

in dismissing the underlying action for lack of jurisdiction together with the ex parte 

interlocutory injunctions and application for committal of the second respondent. For that 

reason, it is appropriate to deal with Grounds One and Four (the jurisdiction issues) first. 

The Issues: 

Ground One: Was the judge correct in dismissing the appellant’s Contempt Motion for 
lack of jurisdiction to grant interlocutory relief for the reason that: 

(a) the appellant’s Statement of Claim failed to plead the Planning and Subdivision 

Act 2010 in respect of which planning approval was required 

(b)any breach of the Planning and Subdivision Act 2010 without planning approval 
lies with the Town Planning Committee and not the Supreme Court.  

Ground Four: (4) Was the trial judge correct in dismissing the appellant’s action for the 

reason that it did not disclose a cause of action in of trespass and private nuisance? 

Discussion and Analysis  

8. Counsel for the appellant contended that the judge was wrong to dismiss their motion for 

committal of the second respondent together with the substantive action. She contended 

that the court had jurisdiction to entertain the declarations, and declaratory relief sought. 

The interlocutory injunctions and the resulting committal proceedings were obtained to 

prevent the respondent from commencing excavation on the disputed land prior to the 

ruling of the court in the substantive action. Paragraph 7 and 8 and the reliefs claimed in 

the appellant’s Statement of Claim provides: 

“7. The second Defendant, his servants or agents, have disputed 

the Plaintiff’s boundary and have interfered with the boundary 

marker and boundary fence. 

PARTICULARS 
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(a) Removing the North-eastern boundary marker of the Oolite 

Land 

(b) Piling debris along boundary fence that runs in part along 

the Plaintiff’s north-eastern boundary causing it to buckle  

8. The second Defendant his servants or agents have without 

planning approval placed rock structures/groynes on the seabed 

near the Oolite land which said rock structures/groynes 

threaten to adversely affect the shoreline in the vicinity of the 

Plaintiff’s northern boundary by altering the impact of 

longshore drift, interrupting water flow and/or limiting the 

movement of sediment.” 

AND THE PLAINTIFF CLAIMS: 

1) A declaration that the boundary between the lands owned by 

the plaintiff and those owned by the second Defendant lies a1ong 

the line ‘XZ’ of the plan annexed hereto. 

2) A declaration that the Plaintiff is entitled to extend its 

boundary fence the full length of line ‘XZ’ on the plan annexed 

hereto. 

3) A declaration that the Plaintiff is entitled to reinstate its 

north-eastern boundary marker at point Z on the plan annexed 

hereto. 

4) An injunction to restrain the Defendants by themselves, their 

servants or agents or otherwise from placing rock 

structures/groynes on the seabed near the Oolite Land without 

first obtaining planning approval. 

5) An Order requiring the Defendants to remove the rock 

structures/groynes placed by them, their servants or agents on 

the seabed near the Oolite Land in the vicinity of the  plaintiff’s 

northern boundary”. 

9. Counsel for the appellant contends that paragraph 7 and 8 of their Statement of Claim 

disclosed an action in trespass and private nuisance respectively. She argues that paragraph 

7(b) of the Writ of Summons says that the “boundary fence buckled under the weight of 

the debris” and that this amounts to a pleading in trespass. Counsel for the appellant, 

contends that the facts to be proved are that the action of the second respondent in “placing 

rock, sand, and debris on the appellant’s land in the vicinity of the boundary” amounts 

to the trespass. Counsel for the appellant supports this argument by referring us to Ellis v 

Loftus Iron Co (1874) L.R. 10 C. & P. 10 . The facts and ruling are taken from the 

headnote: 

“While the plaintiff's mare and the defendants' stallion were in 

adjacent fields separated by a wire fence, the stallion kicked and 

bit the mare through the fence, causing injury. The plaintiff had 

warned the defendants to keep their stallion away from his 

mare, but on the occasion in question the stallion was turned out 
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in the defendants' field with no supervision. In an action for 

damages for injury for the mare, Held: There was evidence of a 

trespass on the plaintiff's land by the defendants' stallion: the 

damage caused was not too remote; and, therefore, the 

defendants were liable.” 

10.  Unfortunately, we do not see the relevance of Ellis v Loftus Iron Co to the issues being 

discussed. In relation to the claim that private nuisance was pleaded in paragraph 8 of the 

Statement of Claim, Counsel for the appellant argues that their use of the words “without 

planning approval” in the pleadings is of no consequence and can be ignored. 

Furthermore, in relation to both claims, Counsel for the appellant argues that it is 

unnecessary to use the word “wrongfully” when pleading trespass or private nuisance. 

11.  We have always said that this court will not interfere with the judgment of a judge 

exercising a discretion in the court below unless we take the view that the judge was clearly 

wrong. In Evans v Bartlam [1937] A.C. 473 HL Lord Wright stated at pages 486-487 

that: 

“It is clear that the Court of Appeal should not interfere with 

the discretion of the judge acting within his discretion unless the 

court is clearly satisfied that he was wrong. But the court, is not 

entitled simply to say that if the judge had jurisdiction and had 

all the facts before him, the Court of Appeal cannot review his 

order unless he is shown to have applied a wrong principle. The 

court must if necessary, examine anew the relevant facts and 

circumstances in order to exercise a discretion by way of review 

which may reverse or vary the order. Otherwise, in 

interlocutory matters the judge might be regarded as 

independent of supervision. Yet an interlocutory order of the 

judge may often be of decisive importance on the final issue of 

the case, and one which requires a careful examination by the 

Court of Appeal. 

Thus, in Gardiner v Jay Bowen L.J. in discussing the discretion 

of the judge as regard mode of trial says: “That discretion, like 

other judicial discretions, must be exercised according to 

common sense and according to justice, and if there is a 

miscarriage of in the exercise of it will be reviewed.” Bowen L.J. 

in that case held that the appellant had not satisfied the onus of 

showing that the discretion of the judge had been wrongly 

exercised....” 

12.  The learned authors of Clerk & Lindsell on Torts 23rd Ed. define trespass to land as” 

“…any unjustifiable intrusion by one person upon land in the 

possession of another. The slightest crossing of the boundary is 

sufficient. “If the defendant place a part of his foot on the 

plaintiff’s land unlawfully, it is in law as much a trespass as if 

he had walked half a mile on it”. 
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13.  On the other hand, the respondents contend that the appellant’s pleadings in the action 

below does not plead a cause of action in trespass and private nuisance. For our part we see 

nothing in paragraph 7(a) or 7(b) of the appellant’s Statement of Claim that could 

reasonably be said to constitute a trespass or private nuisance. There is no claim made of a 

crossing of the boundary or entry by the second respondent on the appellant’s land. 

14.  The learned authors of “Words and Phrases Legally Defined”, Volume 3, 2nd Edition at 

pages 361-362 defines private nuisance as: 

“A nuisance which interferes with a person’s use or enjoyment 

of land or of some right connected with land, but which does not 

cause damage or inconvenience to the public, is a private 

nuisance and as such an actionable tort.” 

15.  The learned authors of Clerk & Lindsell on Torts 23rd Ed.(b) - Scope of private 

nuisance  on what constitutes private nuisance had this to say: 

“…modern statutory control has had an effect in diminishing 

the role of private nuisance as a regulation of duties between 

neighbours. Refusal of planning permission may prevent many 

activities which would otherwise be a nuisance, but the tort of 

nuisance still provides sanctions against excessive interferences 

from activities which are not in themselves unlawful or 

unpermitted by public control over the use of property. The acts 

which constitute public nuisances are all of them unlawful acts. 

In private nuisance, on the other hand, the conduct of the 

defendant which results in the nuisance is, of itself, not 

necessarily or usually unlawful. A private nuisance may be and 

usually is caused by a person doing, on his own land, something 

which he is lawfully entitled to do. His conduct only becomes a 

nuisance when the consequences of his act are not confined to 

his own land but extend to the land of his neighbour by: 

(1) causing an encroachment on his neighbour’s land, when it 

closely resembles trespass; 

(2) causing physical damage to his neighbour’s land or building 

or works or vegetation upon it; or 

(3) unduly interfering with his neighbour in the comfortable and 
convenient enjoyment of his land.” [Emphasis ours] 

16.  There are two aspects of the appellant’s case that has put this matter beyond doubt in our 

view. First, paragraph 8 of the appellant’s Writ of Summons pleads a lack of planning 

approval, without any reference to the Planning and Subdivision Act 2010 and to what 

section of that statute that has been breached. Even if this were properly pleaded, lack of 

planning approval is not a claim in nuisance. This deficiency, in pleading and substance, 

contrary to the appellant’s argument is not inconsequential. 
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17.  Second, the appellant’s Writ of Summons fails to plead any actionable encroachment by 

the second respondent of the appellant’s land resembling a trespass. There is no claim for 

physical damage to property or interference with the appellant’s comfort or convenient 

enjoyment of the property. Paragraph 8 of the appellant’s Writ of Summons simply alleges 

“threatened damage to the shoreline in the vicinity of the northern boundary”. This 

claim at its utmost signifies threatened damage or inconvenience to the shoreline which 

may or may not be a public nuisance, but not a private nuisance as argued. We agree with 

the judge in the court below that she did not have the jurisdiction to entertain the substantive 

action on the pleaded case before her in the absence of amendment. This lack of jurisdict ion 

inevitably resulted in the injunctive relief granted to the appellant on 1 February 2018 being 

discharged and the Contempt Motion brought against the second respondent being 

dismissed. 

18.  As a result, we find no merit in Ground One and Four of the appellant’s Notice of Appeal. 

Accordingly, it is unnecessary to consider Grounds 2 and 3 of the appellant’s Notice of 

Appeal in this matter. 

Conclusion and Disposition 

19.  For all the above reasons the appellant’s appeal is dismissed with cost to the respondents 

to be taxed if not agreed. 

 

_______________________________________

The Honourable Mr. Justice Jones, JA 
 

 

 

_______________________________________ 

The Honourable Mr. Justice Evans, JA 

 
 

 

_______________________________________ 

The Honourable Madam Justice Bethell, JA 

 

 


