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APPEARANCES: Ms. Krystal Rolle, QC with Ms. Kendrea Demeritte for the Appellant
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******************************************************************

Civil Appeal – Unfair Dismissal – Wrongful Dismissal – Breach of Contract – Summary
Dismissal – Employer’s duty to prove his honest and reasonable belief that employee had
committed the misconduct in question at the time of the dismissal – Employer’s further duty to
prove that he has conducted a reasonable investigation of such misconduct – Code of Conduct –
Code of Discipline – Employee’s duty to cooperate with employer’s internal investigation –
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Fairness Principle – Substantial merits of the case – Breach of implied term of trust and
confidence – Sections 33, 34 and 35 of the Employment Act, Ch. 321A –

On 26 April 2021 the Appellant’s claims for unfair dismissal, wrongful dismissal, breach of
contract and defamation were dismissed in the Supreme Court with costs certified fit for two
counsel.

The Appellant filed a Notice of Appeal on 7 June 2021 raising 28 grounds of appeal. Many of
the grounds overlapped, but they all collectively attacked the rejection and dismissal of his
claims.

The Respondent bank filed a Respondent’s Notice on 18 June 2021 specifying numerous
grounds to support its contention that the judge’s decision should be upheld on grounds other
than those relied upon by the judge.

After hearing the contending arguments, the Court reserved its decision.

Held: Appeal dismissed. The learned judge’s decision in the court below is affirmed in its
entirety. The usual order is that costs follow the event. Accordingly, the Appellant shall pay the
Respondent’s costs of the appeal, certified fit for two (2) counsel, to be taxed if not agreed.

In The Bahamas, wrongful dismissal claims are still largely governed by common law principles
save that the standards governing summary dismissal of an employee for misconduct which
constitutes a fundamental breach of a contract of employment, or which may be repugnant to the
fundamental interests of the employer have been embodied in statute. These are set out in Part
VIII of the Bahamas Employment Act (sections 31, 32 and 33) under the broad heading
“SUMMARY DISMISSAL”.

Given the state of the pleadings, this was a case where the provisions of sections 33 and 35 of the
BEA were both engaged. In considering FCIB’s Defence and the Appellant’s claim, the learned
judge had necessarily to consider: (a) the requirements of section 33 to determine whether FCIB
had met the statutory standards for summary dismissal; alongside (b) the Appellant’s claim under
section 35 that he was unfairly dismissed. As will later appear in our judgment, the authorities
clearly show that each case is to be considered in the round with the court or tribunal undertaking
the necessary inquiry in line with the applicable statutory provisions. In England, the inquiry is
undertaken within section 98 of Part X (Unfair dismissal) of the Employments Rights Act, 1996,
whereas in The Bahamas, the inquiry is regulated by the provisions of Parts VIII (Summary
Dismissal) and/or IX (Unfair Dismissal) of the BEA depending on the pleadings and the specific
type of dismissal which is under consideration.

Unlike section 98 of the English Employments Right Act, 1996, in The Bahamas, the “fairness
principle” in section 35 of the Bahamas Employment Act contains no reference to “equity”.
Furthermore, nothing in sections 33 or 35 expressly requires a court or tribunal to have regard to
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natural justice or the Audi Alteram Partem rule when determining whether an investigation is
reasonable or unreasonable; or when considering whether a dismissal is fair or unfair. Whether a
dismissal is fair or unfair will always depend on “the substantial merits of the case” which will
include an evaluation of the circumstances of the dismissal and its reasonableness (or otherwise)
and an overall assessment of the fairness or unfairness of the dismissal, based on the factual
inquiry which must necessarily be undertaken in each individual case.

The authorities are replete with examples which demonstrate that the circumstances of each
dismissal must be looked at in the round and that it is not every procedural defect or failure
which will result in an investigation being held to be unreasonable and a dismissal unfair.

The learned judge’s finding that FCIB had met the standards in section 33 to summarily dismiss
the Appellant; and his ultimate finding that the dismissal was not unfair were both logical and
reasonable. The written judgment demonstrates that the judge adverted to the relevant law and
supported his findings and conclusions by reference to the evidence led and the facts he accepted.
He had the distinct advantage of having had the evidence tested under cross-examination before
him and to determine the credibility of the witnesses. We are unable to say that he misapplied the
law or arrived at conclusions which were demonstrably wrong.

Clause 2 of the Code of Discipline expressly declares that the procedure “does not form part of
the contract of employment with CIBC First Caribbean and is subject to change from time to
time at the discretion of the bank.” In the light of the express stipulation contained in Clause 2 of
the Code of Discipline that the procedure does not form part of the contract of employment with
the bank, we are satisfied that the learned judge’s decision at paragraph [151] was plainly correct.
Although the judge did not advert to Clause 2 and gave a different reason for dismissing the
appellant’s breach of contract claim, the Appellant’s claim based on FCIB’s failure to adhere
with the disciplinary procedures set out at Clause 4.5.5 of the Code cannot not possibly succeed.

As the primary finder of fact, the learned judge was entitled to make the findings of fact which
he did in relation to the disputed issue as to when the US Persons Policy was in place within the
bank. He examined the evidence, including the documents and the sworn testimony of the
witnesses together with the Appellant’s claim that the policy had not been in place until 2014.
There is no basis on which we can properly interfere with the judge’s primary findings of fact on
that issue. These grounds have no merit and are dismissed.

A v. B, [2003] IRLR 405 EAT; considered
Bahamas Electricity Corporation & Bahamas Power & Light v. Sherry Jennifer Brown,
IndTribApp. No. 71 of 2020; mentioned
Bahamasair Holdings Ltd v. Messier Dowty Inc, [2018] UKPC 25; applied
Bahamasair Holdings Limited v. Omar Ferguson, SCCivApp. No. 16 of 2016; considered
B.M.P. Limited d/b/a Crystal Palace Casino v. Ferguson, [2013] 1 BHS J. No. 135; mentioned
British Home Stores Ltd v. Burchell, [1978] IRLR 379 EAT; mentioned
Cartwright v. US Airways, [2016] 1 BHS J. No. 96; considered
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Central Bank of Ecuador v. Conticorp, [2015] UKPC 11; applied
Earl v. Slater & Wheeler (Airlyne) Ltd, [1973] 1 All ER 145; considered
Eden Butler v. Island Hotel Company Limited (Trading as Atlantis Paradise Island, SCCivApp
No. 210 of 2017; considered
Eloise Shantel Curtis-Rolle v. Doctor’s Hospital (Bahamas) Limited, SCCivApp No. 149 of 2012;
mentioned
Ferguson v. Bahamas Air Holdings Ltd [2015] 3 BHS J. No, 37; considered
Ferguson v. Island Hotel Company Limited, [2018] 1 BHS J. No. 148; considered
ILEA & Gravette, [1988] IRLR 497; considered
Island Hotel Company Ltd. v. Shakera Isaacs- Sawyer, IndTribApp No. 88 of 2018; mentioned
Helena McCardy v. John Bull, IndTribApp. No. 20 of 2019; considered
Kenyon Road Haulage Ltd v. Kingston, [2016] EWCA Civ 967; considered
Laws v. London Chronicle (Indication Newspapers) [1959] 1 W.L.R. 698 mentioned
Polkey v. A.E. Dayton Services Ltd, [1987] 3 All ER 974; considered
Salford Royal NHS Foundation Trust v. Roldan, [2010] IRLR 721; considered
Thurston and another v. John Bull Limited, [2002] BHS J No. 131; mentioned
Todd and others v. Adam and another, [2002] All ER (D) 121; considered
West v. Percy Community Centre UKEAT/0101/15/RN; considered
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_________________________________________________________________________

JUDGMENT
___________________________________________________________________________

Decision delivered by The Hon. Madam Justice Crane-Scott, JA

Introduction

1. This is an appeal against a written judgment of the Hon. Mr. Justice Keith Thompson (retired)
handed down on 26 April 2021 in the Supreme Court in which the learned judge dismissed
the Appellant’s claims for unfair dismissal, wrongful dismissal, breach of contract and
defamation; and awarded costs to the Respondent (FCIB) certified fit for two counsel to be
taxed if not agreed.

2. As appears from his 17-page Notice of Appeal Motion, the Appellant filed 28 grounds of
appeal collectively attacking the rejection and dismissal of his claims for unfair dismissal,
wrongful dismissal and breach of contract, respectively. He further seeks an order from this
Court which would set aside the judge’s decision in its entirety including the findings that he
had not been unfairly or wrongfully dismissed and/or that there had been no breach of
contract. He asks this Court to make the following consequential orders, namely: (i) that he
was unfairly dismissed; and/or (ii) wrongfully dismissed; and (iii) that his contract of
employment had been breached and seeks a further order assessing his loss and damage for
unfair dismissal, wrongful dismissal and/or breach of contract, together with an order that he
be awarded costs of the appeal and in the court below.

3. FCIB filed a Respondent’s Notice on 18 June 2021 specifying numerous grounds in support
of its contention that the judge’s decision should be upheld on grounds other than those relied
upon by the court below.

4. We have dismissed the appeal. Our reasons appear below.

5. The following background, including excerpts from the pleadings and other documents and
portions of the judge’s written decision, will set the stage for examination of the grounds of
appeal.

Background

6. The Appellant commenced his banking career with Barclays Bank plc where he was
employed between 1993 and 14 October 2002 on which date Barclays merged its operations
with Canadian Imperial Bank of Commerce and their banking operations continued as First
Caribbean International Bank (FCIB). Following the merger, the Appellant’s employment
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continued uninterrupted, and he remained employed as FCIB’s International Banking
Director’s Assistant/Corporate Account Executive.

7. In May 2012, approximately 3 years prior to his termination, the Appellant was promoted to
the position of Head of International Banking Wealth Management. According to his
promotion letter, the grade for this new role was at the level FC9 and he reported directly to
the Managing Director.

8. On or about 27 May 2015, a US Federal Indictment was unsealed against one of FCIB’s long
standing customers, a Mr. Charles Blazer, a US citizen. The Indictment charged Mr. Blazer
with 10 serious federal offences, namely: racketeering conspiracy, wire fraud conspiracy,
money-laundering conspiracy, income tax evasion and willful failure to file report of foreign
bank and financial account.

9. At paragraphs 52 and 55, the Indictment alleged:

“52. From in or about December 2008 to in or about May 2011,
BLAZER received three payments from Co-Conspirator #1, totaling
over $750,000.
….

55. The third payment, in the amount of $250,000, was made by check
drawn on an account held in the name of CVFU in a bank in the
Caribbean. The check was delivered to BLAZER by another
individual who traveled by airplane from Trinidad and Tobago to
John F. Kennedy International (“JFK”) Airport in Queens, New York,
and then to CONCACAF’s headquarters in New York, where he
delivered the check to BLAZER. A representative of FirstCaribbean
International Bank in the Bahamas, where BLAZER held another
account, subsequently traveled by airplane to New York, New York,
where he took custody of the check. He subsequently traveled to the
Bahamas and, on or about May 3, 2011, deposited the check into
BLAZER’s account. Approximately two months earlier, on or about
March 13, 2011, Co-Conspirator #1 sent an email to BLAZER to
advise him that the payment was forthcoming.” [Emphasis added]

10. The following day, that is on 28 May 2015, the Appellant was invited to an interview
conducted on FCIB’s behalf by its US attorneys, Steve Wolowitz and Melissa B. Francis. He
was questioned about several customer accounts for which he was the relationship manager,
including Mr. Blazer’s Bahamas account referenced in the Indictment. The official Note of
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the interview recorded, inter alia, that the Appellant had been shown paragraph 55 of the
Indictment and had read it and was directly asked whether he was the “bank representative”
referred to. The Note further recounted that when asked direct questions and other questions
designed to refresh his recollection, he had made various verbal and non-verbal responses,
but had never expressly admitted or denied that he was the bank representative involved.

11. The bank’s internal investigations continued, including a review of its internal records and
emails. Some 6 days later, on 2 June 2015, the Appellant was invited to a meeting chaired by
FCIB’s Managing Director, Marie Rodland-Allen. He was informed that his dealings and
actions taken regarding the bank’s customer, Mr. Charles Blazer were in breach of FCIB’s
US Persons Policy and that the bank had taken a decision to end his employment with
immediate effect. On asking for specifics of the alleged breach of the US Persons Policy, he
was informed that the details were outlined in the termination letter which he had been
handed.

12. The operative parts of the letter dated 2 June 2015 read as follows:

“Dear Paul,

Your conduct related to our customer Mr. Charles Blazer violated
section 4 of our applicable US Persons Policy. You are therefore being
dismissed forthwith for gross misconduct pursuant to section 4.2.3 of
the Bank’s Code of Discipline.

Please return all property of the Bank which may be in your
possession. We will make arrangements to have any monies owed to
you by the Bank paid within the week.

Kindly note that all benefits including banking privileges obtained
through your employment relationship will cease immediately. Should
you desire to continue your group life insurance coverage, you should
contact a representative from the insurer within thirty (30) days for
additional information.

Yours truly,

FIRST CARIBBEAN INTERNATIONAL BANK (BAHAMAS) LIMITED
Per:
……………………………..
Marie Rodland-Allen (Mrs)
Managing Director, Bahamas and TC” [Emphasis added]
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13. Following his termination, the Appellant instituted action in the Supreme Court on 5 April
2016 claiming damages for unfair dismissal, wrongful dismissal, breach of contract and
defamation together with interest and costs. FCIB denied the Appellant’s claims and filed its
Defence on 7 December 2018. In due course of time, the pleadings were closed and the
action readied for a contested hearing before the judge.

14. The trial took place between 27 through 29 March 2019. Some two years later, on 26 April
2021, the learned judge handed down his written decision which is the subject of this appeal.

The Pleadings

15. As noted, the Appellant’s action was commenced by way of a generally endorsed Writ filed
on 5 April, 2016 which made the following claims:

1. “A claim for damages for Unfair Dismissal by reason of the
Defendant’s termination of the Plaintiff’s employment on the
2nd day of June, A.D., 2015 contrary to the provisions of the
Employment Act 2001, Chapter 231A of the Statute Laws of
The Bahamas.

2. Further or in the alternative, a claim for Damages for
Wrongful Dismissal by reason of the Defendant’s termination
of the Plaintiff’s employment on the 2nd day of June, A.D., 2015
without any notice period and without payment in lieu of
notice.

3. Further or in the alternative, a claim for Damages for Breach
of Contract made initially between the Plaintiff and Barclays
Bank PLC in 1993 and thereafter novated by and/or assigned
to the Defendant by reason of the Defendant’s termination of
the Plaintiff’s employment on the 2nd day of June, A.D., 2015.

4. A claim for Damages for slander by reason of the fact that the
Defendant’s servants and/or agents, during the course of their
employment with the Defendant, uttered spoken words of and
concerning the Plaintiff to third parties which were
defamatory of the Plaintiff both personally and by way of his
occupation and/or profession.

5. Interest on any and all damages pursuant to the Civil
Procedure (Award of Interest) Act 1992.

6. Such further and/or other relief as the Court deems just.”
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16. In his lengthy 126 paragraph Amended Statement of Claim (“the Amended SOC”) filed on 7
November 2018, the Plaintiff particularized his several claims and set out the facts relied
upon for his claims, inter alia, for damages for his premature termination losses and
aggravated damages.

17. Due to its sheer length, it is impossible to reproduce the Amended SOC here. However, due
to its importance to the Appellant’s claim and the issue surrounding the precise terms and
conditions which governed his employment, it is important to highlight the assertion at para
22 of the Amended SOC that at the time of his termination, the terms and conditions of his
employment were embodied in 4 documents. He alleged:

“[22] At the time of the Plaintiff’s termination as hereinafter pleaded,
the terms and conditions of his employment with FCIB were
embodied in (1) the Employment Contract, (2) the Code of Conduct
effective March 2015, (3) the Code of Discipline dated October 2013
and (4) the Industrial Agreement between FCIB and the Bahamas
Financial Services Management Workers’ Union dated 20th

September, 2013 (hereafter referred to as “The Industrial
Agreement”).”

18. In its Defence filed on 7 December 2018, FCIB admitted paragraph 22 of the Appellant’s
claim, but expressly denied that the Appellant’s contract had been governed by the 2013
Industrial Agreement between FCIB and the Bahamas Financial Services Management
Workers’ Union. At paragraph 10 FCIB asserted:

“10. Save that it is denied that the terms and conditions of the
Plaintiff’s employment were governed by the Industrial Agreement
between the Defendant and the Union (“the Industrial Agreement”),
paragraph 22 of the SOC is admitted. The Defendant states that the
Industrial Agreement governed the employment of the Defendant’s
employees holding a rank/designation from FC5 to FC8. At the time
of his termination, the Plaintiff held the rank/designation of FC9, and
therefore his employment was not covered under, governed in
accordance with, or otherwise subject to the Industrial Agreement.”

The Judge’s Written Decision

19. In a lengthy written judgment (spanning some 243 pages) the learned judge dismissed all of
the Appellant’s claims. The judgment itself was heavily interspersed with inserts of
photocopied documents and lengthy extracts from the pleadings, witness statements and the
oral testimony of witnesses transcribed at trial.
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20. Between paragraphs [1] through [6] the judge commenced by examining the Writ and
Statement of Claim and the Defence. He highlighted the Appellant’s assertion that apart from
the employment contract and the Code of Conduct and Code of Discipline, his employment
was also governed by the Industrial Agreement of 20 September 2013. He noted FCIB’s
denial that its contractual relationship with the Appellant was governed by the Industrial
Agreement as alleged.

21. Between paragraphs [7] through [15] under the sub-heading “Factual Matrix”, the learned
judge examined the Industrial Agreement together with the evidence of FCIB’s Human
Resource Manager, Antoinette Turnquest, and the contents of the Appellant’s promotion
letter and determined that the Industrial Agreement did not govern the Appellant’s
employment contract. The judge said:

“[15] This promotion to an FC9 officer took the Plaintiff out of the
confines of the industrial agreement, as it only covered employees
from FC5 – FC8. In this regard therefore, there will be no
consideration of any of the terms as set out in the industrial
agreement.” [Emphasis added]

22. In essence, the learned judge concluded that the only terms and conditions which governed
the Appellant’s employment with FCIB were those embodied in: (1) the Employment
Contract; (2) the Code of Conduct effective March 2015; and (3) the Code of Discipline
dated October 2013 respectively. This effectively meant that the judge found that the
Industrial Agreement did not apply and thereafter, gave no further consideration to the
disciplinary procedures contained therein.

23. At paragraphs [16] through [18] the learned judge identified what he considered to be the
issues which had given rise to the action. He said:

“[16] The issues which give rise to this action are that the Plaintiff was
the manager of the account of certain of the Defendant’s customers
including Mr. Charles Blazer, who for all instants (sic) and purposes
is an international client who, according to the Defendant’s policies
would be subject to its International Banking Rules and Regulations.

[17] At the heart of this matter therefore, is a document entitled US
PERSONS POLICY.
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[18] There is also the Code of Discipline and the Code of Conduct.”
[Emphasis added]

24. Continuing between paragraphs [19] through [20] of the judgment, the learned judge made
the following findings of fact regarding the Appellant’s relationship with FCIB’s customer,
Charles Blazer. This included a finding of fact as to precisely what the Appellant knew about
allegations of bribery and corruption which had been circulating about Mr. Blazer (a US
citizen and senior member of FIFA’s executive committee CONCACAF) around the end of
April or early May 2011. The judge found:

“[19] It becomes obvious that the Plaintiff had a long-standing
relationship with Charles Blazer. Mr. Blazer opened his first account
in or about 2002 at which time the Plaintiff was his relationship
manager. The Plaintiff handled small matters and large matters for
Mr. Blazer.

[20] The evidence discloses that the Plaintiff, prior to the end of April
2011 early May 2011 was well aware of certain allegations being made
about not only Mr. Blazer, but also the executives of CONCACAE
(sic).” [Emphasis added]

25. At paragraph [21], the judge buttressed his findings of fact by reproducing aspects of the
Appellant’s evidence elicited under cross-examination on 27 May 2019 which (as he found)
confirmed “what knowledge the Appellant had regarding what was unfolding with Mr.
Blazer.” He further extracted the relevant portions of the verbatim transcripts which also
established that the Appellant had admitted, inter alia, being aware that Mr. Blazer had held
a senior position in FIFA, and further, that prior to May 2011, he had conducted internet
research on the topics “FIFA”, “corruption”, “bribery” and “Blazer”.

26. The extracts from the verbatim transcripts to which the judge adverted further revealed an
admission by the Appellant under cross-examination that he had received an email from Off-
shore Alert entitled “FIFA warns Offshore Alert Ahead of Next Week’s Fraud Conference”
on 29 April 2010; and his further admission that within minutes of receiving the Off-Shore
Alert email he had “flipped that around and sent it to Chuck Blazer.”

27. Between paragraphs [22] and [23] of the judgment, the learned judge adverted to the dates of
certain emails sent by the Appellant to Mr. Blazer in April and November 2010 which he
juxta-posed alongside the Appellant’s Witness Statement in which the Appellant asserted that
at the time he collected the cheque from Mr. Blazer in May 2011 in New York, he had no
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reason to suspect that it related to anything other than Mr. Blazer’s fees and commissions
from FIFA. The judge observed:

“[22] There was a series of emails which the Plaintiff sent to Mr.
Blazer during the critical period. There was one on April 29th, 2010
where the Plaintiff forwarded an article to Mr. Blazer entitled “FIFA
Warns Offshore Alert Ahead of Next Week’s Fraud Conference.”

[23] On November 10th, 2010 the Plaintiff again set (sic) Blazer
another email suggesting that Blazer stay out of the news. All of this
was around the time the Plaintiff collected a $250,000.00 cheque from
Blazer in New York. However, the Plaintiff at paragraph 101 of his
witness statement says:

“WHEN I COLLECTED THE CHEQUES FROM BLAZER IN
MAY 2011, I HAD NO KNOWLEDGE AT ALL OF HIS
CRIMINAL CONDUCT. I HAD NO REASON TO SUSPECT
THAT THE CHEQUE WAS ANYTHING OTHER THAN
WHAT HE SAID IT WAS, THAT IS, HIS
FEES/COMMISSIONS. (My emphasis).” [Emphasis added]

28. Next, between paragraphs [24] through [47] under the sub-heading “US Persons Policy”, the
judge considered FCIB’s US Persons Policy. He sought to resolve the factual dispute which
had arisen as to when the Policy had first become operative within the Bank and more
importantly, when the Appellant had first become aware of its requirements and prohibitions.

29. At paragraph [24] he adverted to paragraph 200 of the Appellant’s Witness Statement and the
Appellant’s assertion that the first time he became aware of a US Persons Policy had been in
2013. He also examined the copy of the US Persons Policy issued by FCIB and dated August
2013 which the Appellant had put into evidence.

30. At paragraph [25] the learned judge then considered an email authored by one Malcolm
Whetnall, FCIB’s Director of Sales and Service Wealth Management from as far back as 12
December 2005. He noted that the Whetnall email had expressly advised the staff to whom it
was addressed that FCIB’s US Persons Policy had been posted to the bank’s intranet and
linked to the wider International Wealth site. A Word document of the US Persons Policy
(ostensibly attached to the Whetnall email) had been addressed to specific FCIB team
members (including one Ken Bain) with a request that they ensure that “all staff read and
note the contents and advise when this had been done.” Mr. Whetnall also advised the
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team members in the email chat that he would diarize the matter for the end of January 2006
for follow-up.

31. At paragraphs [26] and [27] the judge examined another email dated 14 December 2005 in
which Ken Bain (ostensibly acting on Mr. Whetnall’s instructions) had forwarded the
Whetnall email together with electronic version of FCIB’s 2015 US Persons Policy to the
named FCIB staff members (including the Appellant) with the following request:

“Subject: FW US Persons Policy Attachments: US-FCIB Policy
[enhrev] 26.10.05

Dear All,

Please see below. Please ensure you read. Audley: You have a copy.
Please ensure the term (sic) reads.

Ken”

32. It is clear from the foregoing that the learned judge was aware that a 2005 version of FCIB’s
US Persons Policy in fact existed and had been uploaded to FCIB’s intranet and an electronic
copy in Word format had been sent to FCIB staff (including the Appellant) from as early as
December 2015.

33. At paragraph [28] the judge considered the evidence in relation to when the US Persons
Policy was first introduced and subsequently updated and made the following crucial
findings of fact:

“[28] The evidence shows and is accepted by the court that this US
Persons Policy was updated in August of 2013 and again in November
of 2014. Therefore in 2011 when the Plaintiff collected the $250,000.00
cheque from Blazer, I accept that there was a US Persons Policy in
place. Attached to the email was a hard copy of the US Persons
Policy.” [Emphasis added]

34. Between paragraphs [29] through [31] the learned judge proceeded to examine the terms of
the 2005 version of FCIB’s US Persons Policy. He compared it with the updated versions of
August 2013 and November 2014 respectively and found the updated versions to be similarly
worded and more specific.

35. At paragraph [29] the judge highlighted the underlying rationale for the introduction of
FCIB’s US Persons Policy. He noted that at Clause 4 under the heading “WHY”, the 2005
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Policy had expressly set out FCIB’s reasons for introducing the Policy which had explained,
inter alia, that:

“US State and Federal Laws require banks to be licensed as a
condition of engaging in banking in the United States. Most states
either by statute or by common law, have adopted a definition of the
business of banking that encompasses ACCEPTING CHEQUES,
cashing cheques and lending money. Anyone including a foreign bank
that conducts any one of these core-banking functions IN THE
UNITED STATES (my emphasis) would need to be licensed and
therefore regulated in the United States.”

36. The judge took special note of the fact that FCIB’s US Persons Policy had expressly stated
that according to US State and Federal Laws, the accepting of cheques on US soil by a
foreign bank was a core-banking function for which FCIB would need to be licensed and
regulated in the United States.

37. At paragraph [31] the judge reproduced section 4.2 of the 2014 version of FCIB’s US
Persons Policy entitled “Requirements for Banking Services”, located under the broad
heading “Policy Requirements” which clearly corresponded to Clause 4 of the ‘older’ 2005
version.

38. Between paragraphs [32] through [36] of the judgment, the learned judge turned his attention
to the sworn testimony of the Appellant’s witness, Mrs. Edith Sands, who joined FCIB’s
International Banking section in 2008. He observed that the witness could not recall a
document being in existence when she joined and had testified that she had only heard of the
US Persons Policy about 4 years before she left. He noted that under cross-examination Mrs.
Sands had agreed with counsel for FCIB that FCIB’s policies were posted on the bank’s
intranet and that they applied to the whole bank. Additionally, he noted that her evidence was
that FCIB’s employees were obligated to familiarize themselves with its policies and to
comply with them.

39. At paragraph [37] the judge then examined the contents of an email query issued on 14
October 2006 by FCIB’s International Premier Personal Manager, Janet Marion. The email
had been addressed to Marion Blyden and three other FCIB employees (including the
Appellant) seeking their assistance in locating the bank’s communication which prohibited
the sale of securities to US citizens.

40. In paragraph [38] he observed that Marion Blyden had responded on the same day to
everyone in the email thread (including the Appellant) and had advised Janet Marion and the
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others that the US Persons Policy could be found on the “Manuals” link on the bank’s
intranet and could be located by clicking on the “International” link.

41. At paragraph [39] the learned judge then considered a string of internal emails which
commenced on 25 July 2007. He observed that after an email sent out by the Appellant, the
subject of the email thread had changed from “Wie (sic) Payment Form” to “Investment USD
Persons”. He observed that the thread had related a named US citizen who had been trying to
open an account in Curacao. He noted that another FCIB employee, one Dennis, had
explained to the other FCIB staff members in the email group chat (which included the
Appellant) that the reason why that person had been talking to Curacao directly and not to
FCIB was because FCIB had advised that its US Persons Policy prohibited the relationship.

42. Next, at paragraph [40] the learned judge turned his attention to the Appellant’s evidence and
to his insistence that there had been no US Persons Policy in place or in force until about
2013/2014. The judge expressly found the Appellant’s answers under cross-examination in
reference to the US Persons Policy were “evasive to say the least.”

43. At paragraph [42] the judge observed:

“[42] By his own admission, the Plaintiff says that he was
International Corporate Manager between 2003 and 2007. Between
2010 – 2-12 he was the Head of International Corporate Banking.
This in and of itself would in my opinion require the Plaintiff to be
more than familiar with any policy involving international clients.”

44. At paragraph [43] of his judgment, the learned judge adverted to portions of the Appellant’s
sworn testimony under cross-examination during which he had admitted receiving an email
dated 7 May 2008 from a Mr. Dennis Govan addressed to FCIB’s Bahamas Wealth
Management and Turks and Caicos Wealth Management Departments respectively. He noted
that in the email Mr. Govan had reminded staff about the existence of FCIB’s US Persons
Policy located on the bank’s intranet and the reason why the Policy was in place. The judge
further extracted the Appellant’s several answers to counsel’s question as to whether he had
ever read FCIB’s US Persons Policy, and his eventual response at page 81 line 21-21 of the
trial transcript of 27 May 2019 that he did not recall reading it.

45. At paragraphs [48] through [50] the judge then made the following crucial findings regarding
which FCIB employee had in fact accepted a cheque from a US citizen on US soil and had
deposited it in the customer’s account in The Bahamas on 3 May 2011. He noted the fact of
Mr. Blazer’s US Indictment, and the fact that during an internal investigation subsequently
held on FCIB’s behalf on 28 May 2015, FCIB’s US counsel had put direct questions to the
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Appellant in an effort to determine the identity of the unnamed FCIB “bank representative”
referred to in paragraph 55 of the Indictment. The judge found:

“[48] The Plaintiff willingly and knowingly collected that cheque on
US soil and electronically input information on the transaction report
that the amount deposited was in line with Mr. Blazer’s account
profile.

[49] Charles Blazer was subsequently under investigation by US
Authorities. It was shortly after the Blazer debacle came to the public
domain that the Bank instructed its US COUNSEL, Mayer Brown to
carry out an investigation to determine the identity of the Bahamian
bank representative referred to in paragraph 55 of the information.

[50] It was known that the Plaintiff was Charles Blazer’s relationship
manager and upon reviewing various customer accounts this was
confirmed. The investigation was headed by Steven Wolowitz, a
partner of the firm and Melissa Francis, a Senior Associate at the
time.” [Emphasis added]

46. Thereafter, between paragraphs [51] through [53] the judge considered the evidence in
relation to the interview which had been conducted with the Appellant on 28 May 2015. He
extracted numerous paragraphs from Melissa Francis’ Witness Statement and found her
evidence to be “in tandem” with the official Interview Memorandum of that meeting.

47. At paragraphs [54] and [57] he considered the evidence of FCIB’s Human Resource Manager,
Mrs. Antoinette Turnquest who had prepared a Minute of the Appellant’s termination
meeting on 2 June 2015. After extracting the Minute in its entirety, the judge adverted to Mrs.
Turnquest’s evidence given under cross-examination that as a HR Manager she would not
have made the termination letter any more detailed than it was.

48. At paragraph [57] after extracting the definition of “Gross Misconduct” at section 4.2.3. of
the Code of Discipline the judge stated:

“[57] The purpose for this reference was the last paragraph which is
self-explanatory. There was confirmation from Mrs. Turnquest that
the terms and conditions of the Industrial Agreement between the
Bank and the Management Union was not applicable to the Plaintiff’s
contract of employment. In this regard, she also confirmed that the
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Bank had no obligation to consider any of the disciplinary procedures
in the Industrial Agreement.”

49. Between paragraphs [58] through [97] the judge turned to consider the case for FCIB and the
evidence given by its Managing Director, Marie Rodland-Allen. He extracted portions of Mr.
Blazer’s US Indictment dated 27 May 2015 together with an excerpt from the Interview
Memorandum of the meeting with the Appellant conducted on 28 May 2015. He also
examined what he said were critical paragraphs of Melissa Francis’ Witness Statement
together with specific aspects of the evidence of Mrs. Rodland-Allen which he also extracted.

50. Between paragraphs [98] through [105] under the sub-heading “The Law”, the judge listed
the Appellant’s 4 causes of action. At paragraph [99] he said that what was “critical in
arriving at a reasoned decision regarding 1-4 was firstly determining that the 2005
policy was within the knowledge of the Plaintiff at the time it is alleged that he
committed a breach of the Defendant’s policy.”

51. Between paras [100] through [105] he then extracted portions of the trial transcripts
highlighting the Appellant’s testimony under cross-examination where he had been
questioned, inter alia, about his claims and about the contents of his Witness Statement.

52. The trial transcripts of 27 May 2019, reproduced in the written judgment, clearly contain,
inter alia, the Appellant’s admission under oath that he had both received and read Ken
Bain’s email of 14 December 2005 (addressed to himself and other FCIB staff) in which Ken
Bain had forwarded Malcolm Whetnall’s email of 12 December 2005 (referred to earlier)
advising them about the upload to the Bank’s intranet of the 2015 version of FCIB’s US
Persons Policy ostensibly declared to take effect from December 1 2015.

53. The learned judge then extracted large portions of the Appellant’s sworn testimony under
cross-examination by counsel for FCIB, Mr. Bethell on 27 and 28 May 2019.

54. Between paras [106] and [154] the judge proceeded to consider the Appellant’s claims
together with the law in relation to each claim.

55. Between paragraphs [107]-[137] under the sub-heading “Unfair Dismissal”, he examined the
Appellant’s claim for unfair dismissal and summarized approximately 10 allegations of
unfairness which he distilled from paragraph 95 of the Amended SOC.

56. At paragraph [108] the judge considered the Interview Memorandum of the meeting with the
Appellant held on 28 May 2015 by FCIB’s US counsel to which he had earlier referred. At
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paragraphs [109] through [110] he made the following findings regarding the questions
which were put to the Appellant and the answers given.

“[109] I am satisfied that the questions put to the Plaintiff as set out
above were extremely direct and patently clear. The Plaintiff had
every opportunity to be honest in answering the questions. If he
wasn’t certain as to the answers, he was given an opportunity to go off
and refresh his memory and get back to Ms. Francis and her
colleague. This was not done.

[110] What is referred to as the interrogation interview was in fact in
the Court’s opinion, the beginning of the investigation. I have already
set out the redacted Minutes of that Meeting….” [Emphasis added]

57. Between paragraphs [111] through [112] the judge considered sections 34 and 35 of the
Employment Act, Ch. 321A and the decision of this Court (differently constituted) in B.M.P.
Limited d/b/a Crystal Palace Casino v. Yvette Ferguson, [2013] 1 BHS J. No. 135.

58. At paragraphs [113] and [114] he adverted once again to the definition of “gross misconduct”
located in section 4.2.3. of the Code of Discipline, together with section 33 of the
Employment Act which requires an employer who is relying on his right to summarily
dismiss an employee for cause to prove that he “honestly and reasonably believed that the
employee had conducted the misconduct in question at the time of the dismissal and
that he had conducted a reasonable investigation of such misconduct except where such
investigation was otherwise unwarranted.”

59. At paragraph [116] the learned judge noted that at the interview held with FCIB’s US
Counsel on 28 May 2018, the Appellant had been specifically asked whether he was the
“bank representative” referred to at paragraph 55 of Charles Blazer’s US Indictment and
found that the Appellant had never given definitive answers but had chosen to be evasive.

60. Between paragraphs [118] through [122] the judge referred to portions of the Appellant’s
testimony at the trial and considered the Appellant’s duty to fully cooperate with internal
investigations set out in FCIB’s Code of Conduct, the judge stated:

“[118] It becomes very clear that the Plaintiff did not cooperate fully
with his employer when the employer sought to do the right thing by
carrying out an investigation, which would have given the Plaintiff the
opportunity to be heard. It is clear that he is the reason for his own
demise.



19

[119] The law is clear. Just as an employer is expected to comply with
the applicable terms and conditions he has put in place for events
such as these, likewise the employee is obligated to cooperate.

[120] In the Code of Conduct at 5.6 under the rubric “INTERNAL
INVESTIGATIONS” it provides:

“To uphold our commitment to shareholders, it is necessary for
FirstCaribbean at times to conduct internal investigations.

WE HAVE A DUTY TO COOPERATE FULLY WITH
INTERNAL AUDIT AND CORPORATE SECURITY, LEGAL
AND COMPLIANCE, HUMAN RESOURCES AND OTHER
AREAS OF FIRSTCARIBBEAN THAT AUDIT, TEST OR
INVESTIGATE ISSUES WITHIN FIRSTCARIBBEAN.

WE ARE PROHIBITED FROM OBSTRUCTING, DELAYING
OR PREVENTING SUCH AN INVESTIGATION.”

[121] The above code is applicable to ALL EMPLOYEES.

[122] Throughout the cross-examination of the Plaintiff the very same
evasive approach expressed in what he termed the interrogation
meeting was displayed from the witness box. I found the testimony of
the Plaintiff to be somewhat dishonest in several respects. The critical
display of dishonesty came when the Plaintiff sought to maintain that
there was no US Persons Policy in place when he collected the
$250,000.00 cheque on US soil.” [Emphasis added]

61. Continuing at paragraph [125] the judge said:

“[125] The Defendant took the correct step in that it gave the Plaintiff
an opportunity to answer questions directly put to him. He had every
opportunity to answer the allegations being made against him. He
chose not to answer and was evasive. He was given an opportunity to
get back to Ms. Francis and her colleague after having checked his
records to confirm dates as he said he needed to do but never got back
to them. He squandered the very opportunity he now complains of not
having. The process was in my view fair. (See SHERYL
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CARTWRIGHT V. U.S. AIRWAYS SCCivApp No. 130 of 2015 para
49 & 50). The evidence shows that the Plaintiff’s own words were:

“I suppose it was possible it was me.” [Emphasis added]

62. The judge then referred to an extract from the 11th Edition of ‘Selwyn’s Law of Employment’
under the rubric “Duty of Disclosure”. He found that the Plaintiff had been asked a direct
question and had been given the opportunity at the interview to defend himself. At paragraph
[131] he set out his final conclusions as follows:

“[131] Certain information was confirmed prior to the interrogation
meeting and put to the Plaintiff. I accept that having questioned the
Plaintiff in regard to paragraph 55 of the Indictment and having
searched for evidence regarding the same there was sufficient
information discovered to put the Defendant in a position to meet the
standard set out in section 33 of the Act. The evidence provided the
Defendant with honest and reasonable belief on the balance of
probability that it was the Plaintiff referred to in paragraph 55 of the
indictment. I hasten to add that due to the evasiveness of the Plaintiff
in answering the direct question relative to paragraph 55, the
Defendant was propelled over the standard required by section 33. I
find no flaw in the investigative process or put another way, there was
no further need for progressive discipline – The Plaintiff was only
dismissed after a full and reasonable investigation had been carried
out. As a result, the Defendant obviously concluded on a balance of
probability that it was the Plaintiff who collected the cheque on US
soil.” [Emphasis added]

63. At paragraph [136] the judge found that the Appellant’s claim for unfair dismissal failed as
he was satisfied that nothing had been deliberately or intentionally kept from the Plaintiff. At
paragraph [137] he further found that all 10 grounds of the Appellant’s unfair dismissal claim
had fallen away and also failed.

64. Next, between paragraphs [138] through [149] under the sub-heading “Wrongful Dismissal”,
the judge examined the Appellant’s claim that he had been wrongfully dismissed, adverting
as well to the relevant law.

65. He adverted firstly, to a dictum from Lord Evershed in Laws v. London Chronicle
(Indication Newspapers) [1959] 1 W.L.R. 698 to the effect that unless a servant obeyed the
proper orders of his master, an essential condition of the contract of service is “struck at
fundamentally”. [Paragraph [141] of the judge’s written decision.]
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66. At paragraph [142] the judge was satisfied that the consequences or fall-out of the
Appellant’s failure to follow FCIB’s policy “had the potential of the Defendant losing its
banking licence altogether thereby being prevented from carrying on the very purpose
of their existence.”

67. Referring once again to FCIB’s Code of Discipline at paragraph [144] the learned judge
reasoned as follows, making the following finding of mixed fact and law:

“[144] The Defendant made it abundantly clear those things against
which swift action would be taken by way of section 4.2.3….The
Defendant fully complied with the said section on “GROSS
MISCONDUCT”. There was no premature termination nor were
there improper motives involved.”

68. At paragraph [145] the judge quoted extensively from the case of Eloise Shantel Curtis-
Rolle v. Doctor’s Hospital (Bahamas) Limited, SCCivApp No. 149 of 2012 a decision of
this Court (differently constituted). In paragraph [146] he referred once again to section 33 of
the Employment Act setting out the standard of proof resting on an employer seeking to rely
on its right to summarily dismiss his employee; and to the employer’s duty to conduct “a
reasonable investigation of the conduct complained of “except “where an investigation is
unwarranted”.

69. At paragraph [147] he referred to the case of Island Hotel Company Limited v. Shikera
Isaacs-Sawyer, IndTribApp No. 68 of 2018 (another decision of this Court (differently
constituted)) and reproduced lengthy extracts from the judgment which in turn included
excerpts from English and Australian case law on what is entailed in conducting a
“reasonable investigation”.

70. After extracting the evidence at paragraph 32 of Melissa Francis’s Witness Statement as to
the nature of the investigations which FCIB had conducted, the judge concluded his
examination of the Appellant’s Wrongful Dismissal claim and at paragraph [149] said:

“[149] The above authority demonstrates that the Defendant met the
standards required to summarily dismiss the Plaintiff.”

71. Between paras [150]-[154], the learned judge briefly considered the Appellant’s Breach of
Contract claim. At paragraph [150] he found:



22

“[150] There has been no breach of contract based on the
overwhelming evidence against the Plaintiff’s conduct. The claim is
based partly on breach of an expired industrial agreement and failure
to comply with the Code of discipline. I have found no such breach or
failure to comply. The claim for breach of contract therefore fails.”

72. Finally, in the concluding paragraphs of his judgment the learned judge summarized his
conclusions in the following terms:

“[155] Therefore, after careful consideration and a very detailed
assessment of the law and evidence, I find that all claims made by the
Plaintiff fail.

[156] I therefore order the Plaintiff’s claims are dismissed in their
entirety. Costs to the Defendant for two counsel to be taxed if not
agreed.”

73. As we noted at the outset, the Appellant is dissatisfied with the learned judge’s written
Decision and asks that we set it aside in its entirety and make the orders which he had sought
in the court below.

74. Before examining the Appellant’s complaints, we remind ourselves once again of the proper
approach to be taken by an appellate court when reviewing the findings made by a single
judge at first instance. As is well known, the approach is one of caution and restraint bearing
in mind that we should intervene only if we are satisfied that the judge was “plainly wrong”.
[See the Board’s guidance in Central Bank of Ecuador v. Conticorp [2015] UKPC 11, and
paras [32] and [33] of the Board’s subsequent guidance in Bahamasair Holdings Ltd v.
Messier Dowty Inc [2018] UKPC 25.]

75. That said, we have also borne in mind Lord Kerr’s further reminder at paragraph 36(3) of
Messier Dowty as follows:

“(3) The principles of restraint “do not mean that an appellate court is
never justified, indeed required, to intervene.” The principles rest on
the assumption that “the judge has taken proper advantage of having
heard and seen the witnesses, and has in that connection tested their
evidence by reference to a correct understanding of the issues against
the background of the material available and the inherent
probabilities.” Where one or more of these features is not present,
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then the argument in favour of restraint is reduced - para 8 of Central
Bank of Ecuador”.

76. We turn now to examine the Appellant’s grounds of appeal.

The Grounds of Appeal

77. As appears from his 17-page Notice of Appeal Motion, the Appellant raised 28 grounds of
appeal collectively attacking the rejection and dismissal of his claims for unfair dismissal,
wrongful dismissal and breach of contract, respectively.

78. There is no need to reproduce the 28 grounds here as once again, they are very lengthy and
appear to overlap and to raise connected issues. In her written submissions and at the hearing
before us, counsel for the Appellant, Mrs. Rolle, assisted by organizing the grounds under 9
broad sections each corresponding to specific grounds and highlighting the issues requiring
our consideration.

79. For its part, FCIB filed an equally lengthy Respondent’s Notice specifying numerous
grounds supporting its contention that the decision of the court below should be upheld on
grounds other than those relied upon by that court. Once again, we will not reproduce them
as they too are lengthy and will unnecessarily add to the length of our judgment.

80. Having examined the grounds and the parties’ respective submissions, we are satisfied that
the grounds may conveniently be distilled to the following 9 issues:

1) Did the judge err in law by failing to give consideration or proper consideration to
FCIB’s failure to particularize the misconduct it had relied upon at the time of the
Appellant’s dismissal? (Grounds 1-3 and 28)

2) Did the judge err in law in failing to give consideration or proper consideration to
FCIB’s failure to give the Appellant an opportunity to answer the allegation that he
had breached its US Persons Policy? (Grounds 4-6 and 28)

3) Did the judge err in law in failing to give consideration or proper consideration to
whether FCIB had breached the rules of natural justice? (Grounds 9-10 and 28)

4) Was the judge’s finding that FCIB’s investigation was flawless, fair and reasonable
erroneous and plainly wrong? (Grounds 11-17 and 28)

5) Notwithstanding that FCIB may have had substantive reasons for the dismissal, was
the judge wrong in law in failing to find that the Appellant had been unfairly
dismissed due to the fact that FCIB’s investigation was unfair and unreasonable and
breached natural justice? (Grounds 1-28)
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6) Was the judge’s finding at paragraph [150] that FCIB had not breached the
Appellant’s contract of employment unreasonable and plainly wrong in law?
(Grounds 7-8 and 28)

7) Did the judge err (i) in finding that the Appellant had not been wrongfully dismissed
(ii) by mis-applying the honest and reasonable belief test resulting in an erroneous
finding that FCIB had met the standards to summarily dismiss the Appellant?
(Grounds 18-19 and 28)

8) Was the judge’s finding of fact that FCIB’s US Persons Policy was in force in 2011
FCIB unreasonable, plainly wrong, and unsupported by the evidence? (Grounds 20-
24 and 28)

9) Was the judge’s finding of fact that the Appellant had been dishonest and evasive
unreasonable and plainly wrong? (Grounds 25, 26, 27 and 28)

Discussion

81. The grounds and the associated issues (including those identified in the Respondent’s Notice)
will now be examined seriatim under the italicized headings which follow:

Grounds 1-3- and 28: - Did the judge err in law by failing to give consideration or proper
consideration to FCIB’s failure to particularize the misconduct it had relied upon at the time
of the Appellant’s dismissal?

82. The thrust of Mrs. Rolle’s submission on grounds 1 through 3 is that the Appellant’s
dismissal was unfair because the evidence in the court below established that FCIB had, as
she put it, “intentionally withheld from the Appellant details of the specific conduct which led
to his dismissal despite his having requested such details on three separate occasions.”

83. The contention is that the learned judge failed to give consideration or proper consideration
to the evidence which showed that: (i) at the termination meeting on 2 June 2015 FCIB had
(despite his requests) not given the Appellant details or particulars of the misconduct on
which it had relied to terminate him, resulting in his having been given no opportunity to
respond to the allegations against him; and (ii) the termination letter of 2 June 2015
(extracted earlier) had further failed to identify the specific conduct which led to his
dismissal from the Bank.

84. Mrs. Rolle submits that no reasonable judge (who having considered the compelling
evidence of FCIB’s failure to give the Appellant the detailed facts and particulars relied upon
for his dismissal; and who, having properly considered the law on the issue) would have
found that this was not a proper basis for a finding of unfair dismissal.
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85. Mrs. Rolle submits that the courts have determined that a dismissal will be unfair as a matter
of law if the employer fails to fully particularize the grounds of dismissal because failure to
do so inhibits the employee’s ability to properly defend themselves in relation to the charges.
She relies for this proposition on Salford Royal NHS Foundation Trust v. Roldan, [2010]
IRLR 72, a decision of the England and Wales Court of Appeal (Civil Division) on appeal
from the Employment Appeal Tribunal. Her submissions on this issue are found at
paragraphs 29 through 76 of the Appellant’s Submissions.

86. Counsel for FCIB’s responses to the Appellant’s submissions in relation to issue 1 are
located between pages 45 through 50 of its written Submissions. Regrettably, no specific
arguments are found in relation to the Salford Royal Trust case on which Mrs. Rolle relies.

87. We have considered the contending submissions. Respectfully, we did not find the Salford
Royal Trust case relied on by Mrs. Rolle helpful to us in addressing the issues she identified.
In our view, the case is easily distinguishable on the facts from what occurred in the present
case. What is more, we do not believe the case establishes any overarching principle which
requires an employer at the time of the employee’s dismissal to fully particularize all the
details of the misconduct relied upon for the summary dismissal. Nor can it be said that the
case lays down any broad principle of law requiring an employer to set out in a termination
letter issued at the time of the dismissal full and detailed particulars of the misconduct which
led to the dismissal.

88. Having considered the case, we are satisfied that it highlights the fact that though both
statutes deal with the subject of unfair dismissal, there are significant differences between the
1996 English Employment Rights Act, (“the ERA”) and the Bahamas Employment Act (“the
BEA”) respectively.

89. This Court (differently constituted) has previously had occasion to examine and to comment
on the obvious differences between the Acts and the way in which unfair dismissal claims are
resolved in England and Wales and The Bahamas, respectively. See in particular, B.M.P.
Limited d/b/a Crystal Palace Casino v. Ferguson, [2013] 1 BHS J. No. 135 and
Bahamasair Holdings Limited v. Omar Ferguson, SCCivApp No. 16 of 2016.

90. In Omar Ferguson, this Court (differently constituted) observed that unlike the unfair
dismissal regime in England and Wales (where such claims are exclusively adjudicated by
employment tribunals and completely outside the ordinary courts) here in the Bahamas unfair
dismissal claims are routinely adjudicated upon either in the Supreme Court or alternatively,
in the Industrial Tribunal pursuant to section 41 of the BEA through the trade dispute
procedure of the Industrial Relations Act. In this regard, see the Court’s observations at
paragraph [91] of Omar Ferguson.
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91. Admittedly, the ERA and the BEA each contain the identical statutory declaration as to the
right of an employee not to be unfairly dismissed. However, in The Bahamas the BEA
expressly identifies 5 distinct categories of dismissals which are to be regarded as unfair (the
“statutory unfair dismissals”). See sections 36 through 40 of the BEA. No such provisions are
found in the ERA.

92. Again, in The Bahamas (as section 35 of the BEA clearly shows) the approach to
determining the question whether a dismissal is fair or unfair, is very differently crafted from
that in the ERA. In Part X of the ERA, under the general heading “Fairness”, the employer is
expressly required by subsections 98(1) and (2) to show (a) the reason (or the principal
reason) for the dismissal; and to further show (b) that the reason provided either falls within
subsection 98(2) or is some other substantial reason of a kind as would justify the dismissal
of an employee holding the position held by the employee in question. Subsections 98(1) and
(2) of the ERA provide:

“General
98. (1) In determining for the purposes of this Part whether the
dismissal of an employee is fair or unfair, it is for the employer to
show –

a) The reason (or, if more than one, the principal reason) for the
dismissal, and

b) That it is either a reason falling within subsection (2) or some
other substantial reason of a kind such as to justify the
dismissal of an employee holding the position which the
employee held.

(2) A reason falls within this subsection if it-
a) relates to the capability or qualifications of the employee for

performing work of the kind which he was employed by the
employer to do,

b) relates to the conduct of the employee,
c) is that the employee was redundant, or
d) is that the employee could not continue to work in the position

which he held without contravention (either on his part or on
that of his employer) of a duty or restriction imposed by or
under an enactment.

(3)….”
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93. In England, once the employer fulfils the requirements of sub-section 98(1) of the ERA,
subsection 98(4) further provides:

“(4) Where the employer has fulfilled the requirements of subsection
(1), the determination of the question whether the dismissal is fair or
unfair (having regard to the reason shown by the employer) –
(a) depends on whether in the circumstances…the employer acted
reasonably or unreasonably in treating it as a sufficient reason for
dismissing the employee; and (b) shall be determined in accordance
with equity and the substantial merits of the case.” [Emphasis added]

94. In comparison, the BEA contains no equivalent to section 98. Furthermore, the fairness test
in section 35 (unlike that seen in section 98(4) of the ERA) contains no reference to “equity”.
In this jurisdiction, the only indications given in the BEA as to what constitutes an unfair
dismissal are the 5 categories of “statutory unfair dismissals” expressly identified in sections
36 to 40, and the guiding principle for determining the fairness or unfairness of a dismissal
contained in section 35. Section 35 of the BEA simply states:

“35. Subject to sections 36 to 40, for the purposes of this Part, the
question whether the dismissal of the employee was fair or unfair
shall be determined in accordance with the substantial merits of the
case.” [Emphasis added]

95. In Crystal Palace Casino (above) this Court (differently constituted) explained that section
35 operates as the “touchstone” or the guiding principle by which the fairness or unfairness
of any dismissal of an employee outside of the provisions of sections 36-40 is to be
determined. It is obvious therefore in The Bahamas there is no statutory duty placed on the
employer to give detailed particulars or reasons for an employee’s dismissal or to give full
particulars in a letter of termination issued at the time of dismissal.

96. Despite these differences, Bahamian courts (including the Industrial Tribunal) have had no
difficulty resolving unfair dismissal claims falling outside the provisions of sections 36-40
using the “substantial merits of the case” approach prescribed in section 35. [In this regard,
see generally the discussion between paragraphs [18] through [34] of Omar Ferguson.]

97. It must, however, be observed that read as whole, both statutes require an employer who is
seeking to justify the dismissal to establish, inter alia, that he acted reasonably in summarily
dismissing his employee. In the UK, the tribunal’s enquiry is conducted in relation to unfair
dismissal claims only and will involve, what the cases describe as a three-step approach to
determining the reasonableness of the dismissal based on the reason relating to the conduct
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of the employee which the employer is required by section 98(1) to prove. See British Home
Stores Ltd v. Burchell [1978] IRLR 379 EAT; A v. B, [2003] IRLR 405 EAT; and Salford
Royal Trust cited by Mrs. Rolle. In The Bahamas the position is entirely different. As we
have already noted, in this jurisdiction both wrongful and unfair dismissal claims may be
heard in the Supreme Court or before the Industrial Tribunal through the trade dispute
procedures of the Industrial Relations Act. In such circumstances, the inquiry to be
undertaken as to whether an employer has acted lawfully in summarily dismissing his
employee must necessarily depend on the pleadings, the applicable statutory provisions and
what the court or tribunal is required to take into account in each case.

98. In The Bahamas, wrongful dismissal claims are still largely governed by common law
principles save that the standards governing summary dismissal of an employee for
misconduct which constitutes a fundamental breach of a contract of employment, or which
may be repugnant to the fundamental interests of the employer have been embodied in statute.
These are set out in Part VIII of the BEA (sections 31, 32 and 33) under the broad heading
“SUMMARY DISMISSAL”.

99. Section 31 provides as follows:

“PART VIII
SUMMARY DISMISSAL

Summary dismissal
31. An employer may summarily dismiss an employee without pay or
notice when the employee has committed a fundamental breach of his
contract of employment or has acted in a manner repugnant to the
fundamental interests of the employer:

Provided that such employee shall be entitled to receive
previously earned pay.”

100. As is provided for in section 32, in The Bahamas, the categories of misconduct which
may constitute a fundamental breach of a contract of employment or which may be repugnant
to the fundamental interests of the employer entitling the employer to summarily dismiss an
employee are not closed. Accordingly, subject to the provisions of the relevant contract of
employment such misconduct may include (but shall not be limited to) misconduct of the
kind (including gross misconduct) expressly identified in section 32 between sub-paragraphs
(a) through (i).

101. Section 33 then provides:
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“Proof of misconduct
33. An employer shall prove for the purposes of any proceedings
before the Tribunal that he honestly and reasonably believed on a
balance of probability that the employee had committed the
misconduct in question at the time of the dismissal and that he had
conducted a reasonable investigation of such misconduct except where
such an investigation was otherwise unwarranted.” [Emphasis added]

102. We pause to observe that section 33 of the BEA is crucial to the issues which had to be
determined in the court below. This is due to its obvious relevance to paragraph 51 of FCIB’s
Defence where FCIB denied the Appellant’s claim that he had been unfairly dismissed and
asserted that “in all the circumstances” his dismissal “was warranted and properly
carried out in accordance with the laws of the Commonwealth of The Bahamas.”

103. Given the state of the pleadings, this was a case where the provisions of sections 33 and
35 of the BEA were both engaged. In considering FCIB’s Defence and the Appellant’s claim,
the learned judge had necessarily to consider: (a) the requirements of section 33 to determine
whether FCIB had met the statutory standards for summary dismissal; alongside (b) the
Appellant’s claim under section 35 that he was unfairly dismissed. As will later appear in our
judgment, the authorities clearly show that each case is to be considered in the round with the
court or tribunal undertaking the necessary inquiry in line with the applicable statutory
provisions. In England, the inquiry is undertaken within section 98 of Part X (Unfair
dismissal) of the ERA, whereas in The Bahamas, the inquiry is regulated by the provisions of
Parts VIII (Summary Dismissal) and/or IX (Unfair Dismissal) of the BEA depending on the
pleadings and the specific type of dismissal which is under consideration.

104. Against the foregoing comparative review of the relevant provisions of the ERA and of
the BEA respectively, we return once again to consider the points of distinction between the
present case and the Salford Royal Trust case on which Mrs. Rolle relies.

105. The case concerned the dismissal by the Salford Royal Trust of Nurse Roldan, an
experienced Filipino staff nurse who had been employed with the Trust for over 4 years, but
who was summarily dismissed for gross misconduct. It appears that Roldan’s co-worker, a
Ms. Keely Denton, had made a complaint alleging, inter alia, that Roldan had ill-treated a
patient on 22 September 2007. Roldan was suspended by the Trust and at the point of her
suspension she was merely told that “serious complaints” had been made.

106. The Trust held an internal investigation, and, in that process, statements were taken from
three persons: Roldan, a Sister Lavin her supervisor, and Ms. Denton who had made the
initial complaint. A recommendation was then made that the matter should proceed to a
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disciplinary hearing. As the Court of Appeal found, the detailed allegations against Roldan
were not set out in any precise way, but in advance of the hearing, Roldan was provided with
the witness statements taken from her supervisor and from Ms. Denton.

107. Following the disciplinary hearing, the disciplinary committee said they accepted Ms.
Denton’s evidence and had preferred it to that of Nurse Roldan whom they found to be
unreliable and inconsistent at times. The committee considered Roldan’s conduct wholly
unacceptable and unprofessional, warranting her summary dismissal. The Trust’s dismissal
letter set out the grounds for the dismissal. The letter recounted each of Ms. Denton’s
allegations, and further identified 6 factors said to constitute gross misconduct on the part of
Roldan.

108. Following her dismissal, Roldan successfully pursued a claim for unfair dismissal before
the employment tribunal and was awarded compensation under the ERA.

109. On appeal by the Trust to the Employment Appeals Tribunal (“the EAT”), the
employment tribunal’s conclusions and compensation award were overturned. However, on
Roldan’s appeal to the England and Wales Court of Appeal, the Court allowed her appeal and
restored the decision of the employment tribunal and its finding that she had been unfairly
dismissed.

110. In the course of its decision upholding Roldan’s appeal, the England and Wales Court of
Appeal held, inter alia, that the employment tribunal had been correct when it found that
Roldan’s dismissal had been unfair because the letter informing Roldan of the disciplinary
process had failed to properly particularize an earlier incident of inappropriate conduct
towards a patient which had not been reported because Ms. Denton had not felt confident
enough to do so at the time that incident occurred. At paragraph [54] of its decision delivered
by Lord Justice Elias, the Court of Appeal said:

“[54]…a fair reading of the Tribunal’s decision shows that they were
focusing solely on the failure properly to particularise the the earlier
incident. I have no doubt that they were entitled to say that this was a
material procedural flaw. The fact that there is more than one
incident would inevitably colour the gravity of the charge.
Furthermore, had the incident been identified in more detail, that
might have assisted the appellant to recall and explain her conduct;
she might even have been able to show that she could not have been
involved in the incident at all.” [Emphasis added]
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111. It is evident that in this case, unlike what occurred in the Salford Royal Trust case, the
sole issue which FCIB sought to ascertain from the Appellant at the 28 May 2015 interview
held following the unsealing of Mr. Blazer’s US Indictment, was whether he was the
unnamed “bank representative” mentioned in paragraph 55 who (in breach of the bank’s US
Person’s Policy) had accepted a cheque on US soil and deposited it in Mr. Blazer’s account
in The Bahamas.

112. As clearly appears in FCIB’s US Person’s Policy, such conduct constitutes a violation of
US federal and state banking and other laws and might lead to regulatory sanction and
criminal liability, as well as civil liability and reputational damage as FCIB (as the Policy
itself states) is not licensed to conduct banking business in the US. There is no question that
this is what was under investigation at the meeting of 28 May 2015 where the Appellant was
shown Mr. Blazer’s US Indictment, allowed to read it, questioned about its contents and
directly asked if he was the “bank representative” involved.

113. The evidence in this case also shows that the Appellant was aware of the specific matter
which was under internal investigation by FCIB. As the judge found, his answers to direct
questions which were put to him were evasive and unhelpful to the process. He was again
given a further opportunity to cooperate with the internal investigation and failed to do so.

114. As we have noted, the BEA places no statutory duty on the employer in unfair dismissal
proceedings to prove that he gave the employee detailed particulars or reasons for the
dismissal at the time of the dismissal. Additionally, nothing in the BEA requires full
particulars for an employee’s dismissal to be spelled out in an employee’s termination letter.

115. Based on the pleadings filed in the court below, the judge in this case was required to
consider the Appellant’s claims, inter alia, that he had been unfairly dismissed by reason of
the several matters set out at paragraph 95 of the Amended SOC. Section 35 of the BEA
required the judge to determine the question whether the Appellant’s dismissal had been fair
or unfair “in accordance with the substantial merits of the case.” As is well-known, the
answer to the question is arrived at by undertaking a factual inquiry. See West v. Percy
Community Centre UKEAT/0101/15/RN and paragraph 40 of this Court’s decision in
Cartwright v. US Airways, [2016] 1 BHS J. No. 96.

116. Having regard to paragraph 51 of FCIB’s Defence, the judge was also obliged to consider
FCIB’s assertion that the Appellant’s dismissal was warranted and had been carried out in
accordance with the law. FCIB’s Defence essentially meant that the judge was also entitled
to consider the evidence in the round in order to determine whether the requirements of
section 33 of the BEA for summarily dismissing the Appellant had been met.
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117. Unlike Nurse Roldan who prior to the internal investigation by the Salford Royal Trust
was merely told that “serious complaints” had been made and was not given full particulars
of the earlier complaint which Ms. Denton had made against her before the investigation
commenced, the Appellant in this case attended the meeting on 28 May 2015 where he was
shown paragraph 55 of Mr. Blazer’s US Indictment. After reading it (as the judge found) he
was directly questioned about the specific issue which FCIB was investigating, namely,
whether he was the unnamed “bank representative” mentioned in the Indictment. He was
further given the opportunity to cooperate with the investigation which was then underway
and (as the judge found) failed to cooperate.

118. As we see it, the learned judge cannot be faulted for concluding (as he did) at paragraph
[131] of his decision that there was “no flaw” in the investigation and further, that the
Appellant had “only been dismissed after a full, fair and reasonable investigation”. As the
judge further found, having subsequently obtained information confirming which of its
employees had in fact deposited the cheque in question into Mr. Blazer’s Bahamas account,
there was sufficient material in FCIB’s possession to justify FCIB’s honest and reasonable
belief on a balance of probabilities that the Appellant was the person who had in breach of
the US Persons Policy collected the cheque on US soil. On the facts accepted by the learned
judge, the employer’s honest and reasonable belief that its employee had committed the
misconduct under investigation was established on the balance of probability and further
investigation was unnecessary. As the judge clearly explained, FCIB had met the standard
required by section 33 for summarily dismissing the Appellant.

119. In our view, the judge’s decision that the Appellant’s dismissal was not unfair and that
FCIB had met the standards in section 33 to summarily dismiss him was both logical and
reasonable. It was supported by the law and by the evidence, and the facts as he found them.
No error of law is disclosed. In the circumstances, we are unable to say that his conclusions
were plainly wrong. There is no merit in these 3 grounds which are duly dismissed.

Grounds 4-6 and 28: - Did the judge err in law in failing to give consideration or proper
consideration to FCIB’s failure to give the Appellant an opportunity to answer the allegation
that he had breached its US Persons Policy?

120. The issue raised by grounds 4, 5 and 6 is whether the judge erred in law by failing to give
consideration or proper consideration to FCIB’s failure to give the Appellant an opportunity
to answer the allegation that he had breached its US Persons Policy.

121. Between paragraphs 77 through 115 of her written submissions, Mrs. Rolle submitted
that the evidence had clearly and unequivocally demonstrated that FCIB had never put the
alleged violation of its US Persons Policy to the Appellant before he was dismissed and that
he had accordingly been denied the opportunity to respond to the allegation or to explain his
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conduct or to state anything in his defence or in mitigation. Mrs. Rolle contended that based
on the authorities, an employer’s failure to put the allegation of the misconduct to his
employee prior to the dismissal is a sufficient basis, without more, for a finding of unfair
dismissal.

122. She submitted that no reasonable judge (considering the evidence which had been
adduced of FCIB’s admitted failure to put the allegation of breach of its US Persons Policy to
the Appellant and who having further considered the relevant law and authorities) would
have concluded that this omission was not a basis for a finding of unfair dismissal. Mrs.
Rolle relied on the English authorities of Kenyon Road Haulage Ltd v. Kingston, [2016]
EWCA Civ 967 and Polkey v. A.E. Dayton Services Ltd, [1987] 3 All ER 974; and on the
decisions of this Court (differently constituted) in Ferguson v. Island Hotel Company
Limited, [2018] 1 BHS J. No. 148 and Bahamas Electricity Corporation & Bahamas
Power & Light v. Sherry Jennifer Brown, IndTribApp. No. 71 of 2020.

123. Between pages 50 through 59 of the respondent’s appellate submissions, Mr. Bethell
drew attention to the inconsistencies between the Appellant’s pleaded case, (specifically, the
initial assertions in his Amended SOC) and the Appellant’s subsequent Witness Statement on
the question whether there had been a US Persons Policy prior to 2013; and the further
question as to what, Mrs. Rolle claims, ought to have been put to the Appellant during the
internal investigations conducted on 28 May 2015. He set out the evidence on which the
judge had relied in arriving at his conclusion that the Appellant’s testimony was “not
credible” and his finding of fact that the Policy had been in place in 2011 when the Appellant
collected the cheque on US soil. He urged us not to interfere.

124. We have examined the case of Kenyon Road Haulage (relied on by Mrs. Rolle) and
respectfully find that it does not assist the Appellant’s complaints on grounds 4, 5 and 6.
Admittedly, the England and Wales Court of Appeal found that the employment tribunal was
entitled to find that there had been “inherent vagueness” in the charge of gross misconduct
which had been made against the employee. The Court also agreed with the tribunal’s finding
that a “serious procedural defect” had occurred which had never been cured despite the
disciplinary hearing, and two letters issued both prior to and after the disciplinary hearing
which failed to clarify the nature of the employee’s misconduct despite express requests for
clarification.

125. Ultimately, the Court of Appeal dismissed the employer’s appeal and upheld the EAT’s
conclusion that the employment tribunal’s factual finding that the dismissal had been unfair
was sufficiently well reasoned and had been based on evidential material heard by it and was
not perverse. In this case, it cannot be said that there was any vagueness in what FCIB was
investigating or that there was any procedural defect in the investigation as a whole. The
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evidence before the learned judge established that Appellant was aware of what was under
investigation at the 28 May 2015 meeting and that he failed to cooperate. Respectfully, we do
not find that this authority assisted Mrs. Rolle’s contentions in relation to the judge’s findings
that the investigation had been “full, fair and reasonable” and the dismissal not unfair.

126. Turning next to the House of Lords authority of Polkey (also relied on by Mrs. Rolle) we
observed that the case involved an appeal from a decision of the Court of Appeal dismissing
the employee’s appeal against the EAT’s decision which had dismissed the employee’s
appeal from the decision of the industrial tribunal which had dismissed his claim to have
been unfairly dismissed by reason of redundancy. In allowing the employee’s appeal, the
House of Lords adverted to the statutory test for fairness set out in section 57(3) of the
Employment Protection (Consolidation) Act, 1978 which appears to correspond to section
98(4) of the ERA discussed earlier which, as we have noted, does not exactly correspond to
that in The Bahamas.

127. In Polkey, the House allowed Polkey’s appeal and remitted the case for rehearing by a
different tribunal being satisfied that section 57(3) of the Act had required the tribunal to
determine whether on the facts known to him at the time, the employer had acted reasonably
in treating as sufficient his reason for dismissing its employee. The House further held that it
was not open to the tribunal to find (as it did) on the basis of facts subsequently brought to
light after the dismissal, that the dismissal was reasonable because the employee had not
suffered any injustice. In view of the significant differences between the provisions of the
ERA and the BEA discussed earlier, we are of the view that Polkey cannot assist the
Appellant.

128. We have examined the case of Ferguson v. Island Hotel Company Limited which was
also relied on by Mrs. Rolle. In our view, the circumstances surrounding Ferguson’s
dismissal are also distinguishable from the circumstances of the Appellant’s dismissal. In
allowing Ferguson’s appeal and overturning the findings of the Bahamas Industrial Tribunal,
this Court (differently constituted) found, inter alia, that Ferguson had never been given the
opportunity before he was dismissed of answering the allegations of gross negligence which
were being made against him, and further, that the disciplinary procedures in the Employee
Handbook providing for an investigation to be conducted following a period of suspension
had not been adhered to. That is not what occurred in the Appellant’s case.

129. In the case at bar, given the nature of the misconduct in question and what was under
investigation, the judge was satisfied following his review of the evidence that FCIB’s
investigation had been “full, fair and reasonable”. The evidence (which he accepted)
established that the Appellant had been shown paragraph 55 of Mr. Blazer’s US Indictment
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and had read it; and been directly asked whether he was the “bank representative” involved
and importantly, given the opportunity to respond and to cooperate.

130. Following its meeting with the Appellant on 28 May 2015, FCIB subsequently obtained
information, inter alia, as to the exact identity of the employee who had, on or about 3 May
2011, deposited the US$250,000 cheque into Mr. Blazer’s Bahamas account. As we see it,
the judge in this case was entitled to conclude (as he did) at para [131] of his decision that:
“having searched for evidence regarding the same, there was sufficient information
discovered to put the Defendant in a position to meet the standard set out in Section 33
of the Act. The evidence provided the Defendant with honest and reasonable belief on
the balance of probability that it was the Plaintiff referred to in paragraph 55 of the
Indictment…there was no need for progressive discipline – The Plaintiff was only
dismissed after a full, fair and reasonable investigation has been carried out…”

131. As we see it, despite the Appellant’s failure on 28 May 2015 to assist with the bank’s
internal investigation, the evidence which FCIB subsequently obtained, which unequivocally
revealed the identity of the Appellant as the “bank representative” (referred to in the
Indictment) who had deposited the cheque into Mr. Blazer’s Bahamas account on 3 May
2011, was tantamount to the Appellant having been found holding the proverbial smoking
gun.

132. As the judge reasonably concluded, the evidence was sufficient to establish breach by the
Appellant of the US Persons Policy on the balance of probabilities which was the standard
for the honest belief required by section 33 of the BEA.

133. In the light of the exception contained in the last eight words of section 33 of the BEA
(highlighted earlier) we go so far as to say that no further inquiry or investigation was
necessary before the decision to dismiss was taken. In those circumstances, there is nothing
plainly wrong about the learned judge’s ultimate decision to dismiss the Appellant’s claim
that he had been unfairly dismissed. In view of these distinguishing facts, Ferguson cannot
assist the Appellant who at the 28 May interview was (as the judge also found) aware of what
had been under investigation and chose not to cooperate.

134. The final authority relied upon by Mrs. Rolle was Bahamas Electricity Corporation &
Bahamas Power & Light v. Sherry Jennifer Brown. Here again, this case is
distinguishable on the facts from what occurred here. In that case, the Bahamas Court of
Appeal allowed the employer’s appeal and overturned the Industrial Tribunal’s decision
which had held that the dismissal was unfair because prior to his dismissal the respondent
had been denied the opportunity to mitigate. In allowing the appeal, the Court of Appeal
(differently constituted) distinguished the authorities of Omar Ferguson and Helena
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McCardy v. John Bull, IndTribApp No. 20 of 2019 on which the Tribunal had based its
decision. At paragraph [18] the Court found that the respondent had been fully appraised of
the allegations against her and had been given an opportunity to respond to the allegations
with the assistance of her Union representative as well as her attorney and that her dismissal
was not unfair.

135. As we have already found in relation to grounds 1-3, the learned judge’s finding that
FCIB had met the standards in section 33 to summarily dismiss the Appellant; and his
ultimate finding that the dismissal was not unfair were both logical and reasonable. The
written judgment demonstrates that the judge adverted to the relevant law and supported his
findings and conclusions by reference to the evidence led and the facts he accepted. He had
the distinct advantage of having had the evidence tested under cross-examination before him
and to determine the credibility of the witnesses. We are unable to say that he misapplied the
law or arrived at conclusions which were demonstrably wrong. There is no merit in grounds
4-6 which are similarly dismissed.

Grounds 9-10 and 28: Did the judge err in law in failing to give consideration or proper
consideration to whether FCIB had breached the rules of natural justice?

136. These two grounds raised a related, but discreet issue as to whether the judge had erred in
law by failing to give consideration or proper consideration to the question whether the rules
of natural justice had been breached.

137. Between paragraphs 116 through 137 of her written submissions, Mrs. Rolle highlighted
the evidence elicited at trial from FCIB’s Managing Director, Mrs. Rodland-Allen, which in
her view clearly confirmed a breach by FCIB of the Audi Alteram Partem rule of natural
justice when it terminated the Appellant without giving him the opportunity to be heard in
relation to the charge that he had breached the US Persons Policy.

138. Mrs. Rolle submitted that based on the evidence, the Appellant had clearly been denied
natural justice and was entitled to a finding of unfair dismissal on that basis. She relied on the
Bahamian Industrial Tribunal decision in Thurston and another v. John Bull Limited,
[2002] BHS J No. 131; and on three decisions of this Court (differently constituted) in
Bahamasair Holdings Ltd v. Omar Ferguson, [2015] 3 BHS J. No. 37; Ferguson v.
Island Hotel Company Limited, (above); and Bahamas Electricity Corporation &
Bahamas Power & Light v. Sherry Jennifer Brown, (above).

139. Between pages 61 through 63 of his appellate submissions, Mr. Bethell submitted that at
paragraph [107] of his judgment, the learned judge had expressly adverted to the Statement
of Claim and the Appellant’s assertion, inter alia, that FCIB had breached the Audi Alteram
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Partem rule of natural justice and the provisions of section 19.5.1 of the Industrial
Agreement. He pointed out that the judge had then adverted to this Court’s decision in
Cartwright and had correctly embarked on the factual inquiry required by section 35 of the
BEA before ultimately concluding as he did at paragraph [125] that the process was fair. He
submitted that just as with the earlier grounds, grounds 9 and 10 had no merit. He urged us
not to interfere with the judge’s findings.

140. We have considered the respective submissions. As we have already stated in our
discussion in relation to the earlier grounds, unlike section 98 of the ERA, in The Bahamas,
the “fairness principle” in section 35 of the BEA contains no reference to “equity”.
Furthermore, nothing in sections 33 or 35 expressly requires a court or tribunal to have
regard to natural justice or the Audi Alteram Partem rule when determining whether an
investigation is reasonable or unreasonable; or when considering whether a dismissal is fair
or unfair. Whether a dismissal is fair or unfair will always depend on “the substantial merits
of the case” which will include an evaluation of the circumstances of the dismissal and its
reasonableness (or otherwise) and an overall assessment of the fairness or unfairness of the
dismissal, based on the factual inquiry which must necessarily be undertaken in each
individual case.

141. We are satisfied that based on the reasoning set out in his written judgment, the learned
judge conducted the required factual inquiry and at paragraph [131] concluded that FCIB’s
investigation disclosed “no flaw” and had been “full, fair, and reasonable”. He subsequently
found that the Appellant had neither been unfairly or wrongfully dismissed, and further, that
FCIB had met the standards set out at section 33 of the BEA for summarily dismissing the
Appellant. Based on the pleadings, the law and the evidence, and the reasons that he provided,
the learned judge was entitled to arrive at the decision that he ultimately did.

142. We have examined the Bahamas Industrial Tribunal decision of Thurston and another v.
John Bull Limited relied on by Mrs. Rolle. Admittedly, between paras 38-40 the Tribunal
adverted to a number of English decisions where the rules of natural justice are specifically
discussed. What emerges from those cases, however, is that it does not follow that an alleged
breach of the rules of natural justice will inexorably lead to a finding that a particular
dismissal was unfair. Despite Mrs. Rolle’s urgings to the contrary, the authorities show that
even in the face of an employee’s allegation that the rules of natural justice have been
breached, what has to be determined in each individual case is whether the process that led to
the employee’s dismissal was in the particular circumstances fair and reasonable and the
dismissal fair or unfair.

143. As we have noted, in his written decision the learned judge expressly adverted to the
Appellant’s claim that he had been denied natural justice and proceeded to undertake the
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factual inquiry. At para [131] he concluded that there had been “no flaw in the investigative
process” and that the Appellant was only dismissed after “a full, fair and reasonable
investigation” had been carried out. In our view, based on the law and the evidence led and
the facts as he found them, he was entitled to make such a finding and to conclude (as he did
at para [149] of his decision) that FCIB had met the statutory standards for summarily
dismissing the Appellant and at para [136] and [137] that the Appellant’s unfair dismissal
claim failed.

144. We do not believe that the 3 Bahamian authorities relied on by Mrs. Rolle assist her
arguments on this issue either. Unlike the Appellant’s case, the dismissal in Omar Ferguson
was not based on misconduct on Ferguson’s part. He was terminated by his employer simply
because his security clearance was withdrawn by the Airport Authority (a third-party agency).
Following his factual inquiry pursuant to section 35, the judge found (and the Court of
Appeal agreed) that Ferguson’s dismissal was unfair because he had been denied natural
justice as he had never been given an opportunity before his dismissal to make
representations to his employer or to the Airport Authority for the restoration of his security
pass. The facts of this case are completely distinguishable from what occurred in Omar
Ferguson.

145. In our discussion in relation to the earlier grounds we have already identified the
distinguishing features of the employee’s dismissal in Ferguson v. Island Hotel Company
Limited on which Mrs. Rolle also relies here. There is no need to repeat them. The evidence
showed that this was a case where actions which the Appellant had taken in April/May 2011
in relation to Mr. Blazer in obvious breach of FCIB’s US Persons Policy had come to light
several years later in the US Indictment and could not be denied. Rather than cooperating
with the investigation and admitting his involvement, the Appellant failed to cooperate. As
we have said, the situation in which the Appellant found himself on 28 May 2015 was akin to
his having been caught in the act, albeit years later. As the judge found, no further
investigation or form disciplinary proceedings were necessary before he was dismissed.

146. The final authority relied upon by Mrs. Rolle was Bahamas Electricity Corporation &
Bahamas Power & Light v. Sherry Jennifer Brown. As we found in relation to grounds 4,
5 and 6, this case is also distinguishable on the facts from what occurred here.

147. In the result and for all the above reasons, we are satisfied that there is no merit in
grounds 9 and 10 which are similarly dismissed.

Grounds 11-17 and 28: – Was the judge’s finding that FCIB’s investigation was flawless, fair
and reasonable erroneous and plainly wrong?
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148. Grounds 11 through 17 raised a connected and overlapping issue as to whether the
judge’s finding at paragraph [131] of his decision that FCIB’s investigation had been “full,
fair and reasonable” was erroneous and plainly wrong.

149. We note that grounds 7 and 8 raised a further allegation that the decision is erroneous
because the judge failed to consider the Appellant’s assertions in para 95(f) and (r) of his
Amended Statement of Claim that FCIB had breached the disciplinary procedures contained
in Clause 4.5.5 of the bank’s Code of Discipline. Although not directly mentioned in Mrs.
Rolle’s submissions under this issue, we are satisfied those grounds are also relevant to the
discussion as they also directly challenge the judge’s finding as to the reasonableness of the
investigation.

150. Between paragraphs 138 through 181 of her written submissions, Mrs. Rolle took direct
aim at the judge’s finding that the investigation was flawless, full, fair and reasonable. She
referred to Melissa Francis’ testimony elicited under cross-examination that the Appellant
had, inter alia, “not been expressly informed that there was an investigation being
conducted for the identity of the bank’s representative mentioned in the information.”
She further highlighted Melissa Francis’ admission under cross-examination that at the
meeting on 28 May 2015, the Appellant had “not been told” that the bank had uncovered
emails confirming that between mid-April and early May, 2011 the Appellant had travelled
from The Bahamas to Hungary and returned to the Bahamas on 3rd May, 2011.

151. She contended that these admissions and omissions clearly established that the bank’s
investigation process was “most egregious” and that the judge’s finding notwithstanding the
failures was “wholly irrational and illogical” and “perverse”. In support of her contention
Mrs. Rolle relied on the previous decisions of this Court in Island Hotel Company Limited
v. Shikera Isaacs-Sawyer, IndTribApp. No. 88 of 2018; and Crystal Palace Casino (above);
as well as the EAT decision in A v. B, [2013] IRLR 405.

152. Mr. Bethell’s submissions in response are found at pages 63 through 69 of the
Respondent’s appellate submissions. Relying on Cartwright andMessier Dowty (above) he
urged us to be cautious about interfering with the learned judge’s findings which he
described as having been reached after a “thorough, well-reasoned and meticulous
consideration of the evidence”. He highlighted several portions of the Appellant’s testimony
under cross-examination that at the 28 May 2015 meeting with Melissa Francis he had been
aware that he was under investigation.

153. He also pointed to the Appellant’s admission that he had been directly questioned about
whether he was the “bank representative” referenced at paragraph 55 of Mr. Blazer’s
Indictment; and his further admission that he had had every opportunity to respond.
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154. Mr. Bethell relied on a dictum of this Court in Shikera Isaacs-Sawyer (an authority also
relied on by Mrs. Rolle) and submitted that in this case, the judge had found that the evidence
established that FCIB had shown for purposes of section 33 of the BEA that at the time of the
dismissal, it had an honest belief based on reasonable grounds on the balance of probabilities
that the Appellant had committed the misconduct in question and that the Appellant’s
summary dismissal was justified.

155. We have examined the cases of A v. B and Shikera Isaacs-Sawyer respectively, which
were commended for our consideration by Mrs. Rolle.

156. In A v. B, the employee appealed a decision of the employment tribunal which had
dismissed his unfair dismissal claim and held that the employers had carried out a reasonable
investigation. On appeal to the EAT, the EAT reversed the tribunal’s decision and held that
the employer’s investigation into the very serious allegations which had been made against
the employee “fell short of the even-handed, careful inquiry that was required.”

157. In finding that the investigation was defective and the dismissal consequently unfair, the
EAT noted that the employee had not been provided with statements obtained from witnesses,
including some which might have supported his case, and further, that other members of staff
who might have given relevant evidence had not been interviewed at all. The EAT also
considered that the unacceptable delay of two and a half years which had elapsed between
the making of the allegations and the disciplinary hearing could not be justified to more than
a limited extent.

158. In our view, the reasonableness of the process which FCIB employed in investigating the
misconduct for which the Appellant was ultimately dismissed is completely distinguishable
on the facts from what occurred in A v. B.

159. In A v. B, serious complaints of a sexual nature were made against the employee which
had to be investigated fully and fairly by the employer in view of the gravity of the
allegations and the potential consequences for the employee. Such an investigation would
necessarily have had to involve, inter alia, taking statements from potential witnesses,
including the employee concerned and ultimately holding a timely disciplinary hearing. In
this case, the nature of the investigation was entirely different. The allegations suggesting a
violation of FCIB’s US Persons Policy by an unnamed “bank representative” were clearly set
out in paragraph 55 of the Blazer Indictment. All that really had to be ascertained was the
identity of the “bank representative” who (according to the Indictment) had collected a
US$250,000.00 cheque on US soil and deposited it into Mr. Blazer’s Bahamas account on or
about 3 May 2011.
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160. As the judge found, the Appellant was on 28 May 2015 shown the US Indictment and
directly asked whether he was the “bank representative” involved but did not cooperate.
Having subsequently obtained other information from its internal records showing which of
its employees had in fact deposited the cheque to Mr. Blazer’s account and internal emails
showing that the Appellant had travelled to New York during the relevant period, FCIB
could (as the judge found) reasonably form the honest belief that the Appellant was the “bank
representative” involved. There was (as the judge reasonably found) nothing more to
investigate. Furthermore, the information provided FCIB with honest and reasonable belief
on the balance of probabilities that it was the Appellant who was the “bank representative”
referenced in the Indictment and who had breached its US Persons Policy.

161. In Shikera Isaacs-Sawyer, this Court (differently constituted) overturned the finding of
the Industrial Tribunal that the employee had been wrongfully dismissed. The Court noted
that the Tribunal’s decision had been based on its unreasonable and erroneous finding that
the employer did not conduct a reasonable investigation in that the employee had not been
afforded the review she requested.

162. In allowing the employer’s appeal, the Court noted that the employee had appeared
before Human Resources and was given an opportunity to be heard. The Court also observed
that the official photographer had been interviewed and had given evidence and produced her
photographs displaying the inappropriate behaviour of the guest in the pool. The Court
further said that while the absence of a Review Board was a factor to be taken in account in
determining whether the investigation was reasonable or nor, it did not follow that simply
because a review before the Board was not held would necessarily lead to the conclusion that
the investigation which was conducted was flawed and consequently unreasonable. The
investigation had to be looked at on the whole.

163. We completely agree with that decision. The authorities are replete with examples which
demonstrate that the circumstances of each dismissal must be looked at in the round and that
it is not every procedural defect or failure which will result in an investigation being held to
be unreasonable and a dismissal unfair. We can do no better than to reproduce the Court’s
observations about how section 33 is to be approached found at paragraph [51] of Shikera
Isaacs-Sawyer which speaks for itself:

“51. The Act speaks of a reasonable investigation the purpose of
which, if necessary, is to enable the employer to ground its belief that
the employee committed the acts in question. It is not to establish guilt.
All that is required is that the employer conducts a full and fair
investigation giving the employee an opportunity to be heard so as to
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enable it to form a belief on reasonable grounds that the employee
committed the misconduct in question. It was not to determine the
guilt of the employee.” [Emphasis added]

164. As we have already found in relation to the earlier grounds, the learned judge’s finding
that FCIB had met the standards in section 33 to summarily dismiss the Appellant; and his
further finding that the dismissal was not unfair were both logical and well-reasoned. We are
satisfied that this is a case where the judge had the advantage of having heard and seen the
witnesses. As his written judgment clearly demonstrates, he tested the evidence and
determined what facts he would accept showing a correct understanding of the law and the
evidence and the material available. In these circumstances, we are unable to say that his
conclusions as to the reasonableness of the investigation and the fairness of the dismissal
were plainly wrong.

165. We find no merit in grounds 11-17 which are dismissed. However, we will reserve our
decision in relation to the merits of grounds 7 and 8 until later in this judgment when we
come to consider Mrs. Rolle’s submissions regarding the alleged breaches of Clauses 4.2.3
and 4.5.5. of the Code of Discipline; and whether the Appellant had a contractual right to be
heard and to be represented before he was dismissed.

Grounds 1-28: - Notwithstanding that FCIB may have had substantive reasons for the
dismissal, was the judge wrong in law in failing to find that the Appellant had been unfairly
dismissed due to the fact that FCIB’s investigation was unfair and unreasonable and breached
natural justice?

166. Between paragraphs 182 through 188 of her written submissions, Mrs. Rolle renewed her
attack on the judge’s finding that the investigation was “full, fair and reasonable” and the
Appellant’s dismissal was not unfair. This challenge is, however, is more discreet. As clearly
appears in the table at page 6 of her written submission, Mrs. Rolle has not identified any
specific ground or grounds to which her submissions relate. She claims that the issue she
identifies is a matter “for legal submissions”.

167. Respectfully, given rule 10(2) of the Court of Appeal Rules, 2005, in the absence of a
ground of appeal directed to the whole or to a specified part of the learned judge’s judgment,
we do not consider that Mrs. Rolle’s challenges to the learned judge’s decision can be
properly made simply by way of legal submissions completely in vacuo unsupported by any
specific grounds. Nonetheless, given the broad sweep of ground 28, we consider that the
prudent thing for us to do is to entertain Mrs. Rolle’s submissions on the assumption that
they are directed to ground 28. Ground 28 is obviously an overarching complaint (which also
underpins the other 27 grounds) which broadly alleges that in all the circumstances, no judge
properly directing himself to all the evidence as a whole and to the law, would have found
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that the Appellant’s claims, inter alia, for unfair dismissal, wrongful dismissal and breach of
contract ought to have been dismissed in their entirety.

168. Mrs. Rolle’s submissions appear to be premised on dicta extracted from 3 authorities on
which her arguments are constructed. These were: A v. B (above); Ferguson v. Bahamas
Air Holdings Ltd [2015] 3 BHS J. No, 37; and Earl v. Slater & Wheeler (Airlyne) Ltd,
[1973] 1 All ER 145.

169. As we understand the submission, Mrs. Rolle contends that these cases show that where
the procedure employed by the employer is defective or shown to be procedurally unfair, the
dismissal will also be unfair even if the employer may have had substantial reasons for the
dismissal. In essence, the contention is that in the light of the procedural defects in FCIB’s
investigation which the Appellant identifies in grounds 1 through 17 of his Notice of Appeal,
the Appellant was entitled to a finding of unfair dismissal notwithstanding that FCIB may
have had sufficient grounds for dismissing him.

170. Mr. Bethell’s submissions in response are found at pages 70 through 72 of the
Respondent’s submissions. He says that Mrs. Rolle’s contentions are without merit and, inter
alia, repeats his earlier submissions supporting the correctness of the judge’s finding that
there had been “no flaw” in the investigative process and that FCIB had met the standard for
summarily dismissing the Appellant. Unfortunately, although his submissions supported the
judge’s decision by reference to aspects of the evidence to which he drew our attention, we
have not located Mr. Bethell’s specific views in response to the 3 authorities on which Mrs.
Rolle based her submissions.

171. We have considered the 3 authorities laid over by Mrs. Rolle. They are in our view all
distinguishable on the facts and, in our view, do not assist Mrs. Rolle’s submissions on the
issue she has articulated. In A v. B (discussed earlier) the EAT overturned the employment
tribunal’s finding that the investigation had been reasonable and the dismissal fair on the
basis, inter alia, that the tribunal had erroneously concluded that the investigation was
reasonable and the dismissal fair because, in the tribunal’s view, the employee had not been
“materially prejudiced” by the procedural defects. The EAT noted that the tribunal had also
erroneously reasoned that even if the employee had been provided with the witness
statements which the evidence showed had not been provided to him, it would have made
“no difference” to the outcome of the investigation.

172. Nothing in the learned judge’s decision remotely suggests that he reasoned in that way.
On the contrary, as we have already found, he carefully examined the evidence and the law
and following his factual inquiry, he concluded, inter alia, that in the circumstances of this
case, the investigation process which preceded the Appellant’s termination was “full, fair
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and reasonable” and disclosed no procedural defect. We are unable to say that that finding
was unreasonable and plainly wrong.

173. In rejecting Mrs. Rolle’s submissions on this issue, we can do no better than to highlight
the following observation of Wood J in ILEA & Gravette [1988] IRLR 497, reproduced at
para 80 of A v. B which is directly relevant to the circumstances of this case:

“…in one extreme there will be cases where the employee is virtually
caught in the act and at the other there will be situations where the
issue is one of pure inference. As the scale moves towards the latter
end so the amount of inquiry and investigation, including questioning
of the employee which may be required, is likely to increase.”
[Emphasis added]

174. As the EAT also said at para 84 of its decision in A v. B, “ultimately, fairness is a
broad concept and must be considered in the round”. This means that each case must
necessarily be determined on its own facts. The authorities clearly show that it is not every
procedural defect or failure which will inexorably result in an investigation being held to be
unreasonable and a dismissal unfair. In our view, the fact-sensitive nature of the inquiry is
further underscored by the EAT’s further observation at para 88 which speaks for itself:

“88. We accept that there is no hard and fast rule that statements
should always be provided. Often it is enough for an employee to
know the gist of the case against him, and in such cases it will not
infringe the principles of fairness to fail to provide the detailed
evidence: see Hussain v. Elonex [1999] IRLR 420. …” [Emphasis
added]

175. For all the foregoing reasons, we find no merit in Mrs. Rolle’s submissions in respect of
the issue she articulated for our consideration.

Ground 7- 8 and 28: - Was the judge’s finding at paragraph [150] that FCIB had not
breached the Appellant’s contract of employment unreasonable and plainly wrong in law?

176. Between paragraphs 189 through 206 of her written submissions, Mrs. Rolle turned her
attention to the dismissal by the judge of the Appellant’s claim particularized at paragraph 10
(i) of the Amended SOC that his contract of employment had been breached, inter alia, by
FCIB’s failure to comply with Clauses 3.2, 3.5, 4.2.3, 4.5.5 and 4.5.6. of the Code of
Discipline.
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177. The submissions appeared to be directed at paragraph [150] of the decision where the
judge stated that based on the overwhelming evidence of the Appellant’s conduct, there had
been no breach of the expired Industrial Agreement, or any failure by FCIB to comply with
the Code of Discipline.

178. Based on the Table seen at page 6 of Mrs. Rolle’s written submissions, the submissions
were specifically directed to grounds 7 and 8. We consider that they also relate to ground 28
which, as we observed earlier, is a broad ground referable to all the other 27 grounds.

179. The essence of Mrs. Rolle’s contention is that by virtue of Clause 4.2.3 and 4.5.5. of the
Code of Discipline, the Appellant had a contractual right to be heard and to be represented in
relation to the intended dismissal for gross misconduct before he was dismissed. She submits
that the Code of Discipline established a disciplinary procedure and FCIB’s failure to follow
procedure ought to have been held to constitute a breach of his employment contract. She
relies on the case of Crystal Palace Casino (above).

180. For his part, Mr. Bethell relies on the grounds set out in the Respondent’s Notice filed in
support of the learned judge’s decision. Between pages 3 through 20 of the Respondent’s
appellate submissions, Mr. Bethell highlighted the evidence which had been adduced of the
detailed steps which had been taken by FCIB before the Appellant’s dismissal to both
“investigate and document” the violations of its US Persons Policy which had become
apparent from paragraph 55 of Mr. Blazer’s US Indictment.

181. Mr. Bethell pointed out that based on the evidence, the steps taken by FCIB included,
inter alia, interviewing the Appellant who was Mr. Blazer’s known relationship manager
within the bank to ascertain whether he was the “bank representative” referenced in the
Indictment; conducting a document review of its internal records to ascertain who had
deposited the $250,000 cheque to Mr. Blazer’s account; reviewing the Appellant’s incoming
and outgoing emails which established that he had travelled from The Bahamas to Hungary
and back during the period April/May 2011 and had returned to work on 3 May 2011.
FCIB’s investigation further revealed that the Appellant had been charged a Jetblue fee on
his personal credit card on (21 April 2011) the same day as he had departed The Bahamas on
vacation; and that during that period, Jetblue flights from Nassau to Budapest, Hungary had
included connections through JFK airport in New York.

182. Mr. Bethell also pointed out that in advance of the planned interview which had been
scheduled with the Appellant for 28 May 2015, the Appellant had been sent customer
information numbers (CIF’s) for various customers (including Mr. Blazer) and so had been
given advance notice and even admitted that he was aware that he would have been
questioned about Mr. Blazer’s account.



46

183. He further outlined the evidence of the Appellant’s verbal and non-verbal responses to
the direct questions which had been put to him as were documented and memorialized in the
contemporaneous notes contained in the Interview Memorandum which had been made. He
drew attention to the portions of the learned judge’s decision which referred to the
requirement of Clause 4.5.5 and which had further reproduced the relevant extracts of the
evidence of Melissa Francis and Marie Rodland-Allen explaining how the decision to
terminate for the reasons set out in the termination letter had been made.

184. Between paragraphs 23 through 38 of his appellate submissions, Mr. Bethell identified
what he said was the judge’s “extensive review of the evidence presented” and his
“credibility determinations concerning the witnesses who took the stand.” Many of these
matters were already considered when we examined grounds 11 through 17 and Mrs. Rolle’s
attack on the judge’s findings that there had been “no flaw” in the investigation process.
There is no need to advert to them again.

185. At pages 38 through 40 of the Respondent’s appellate submissions, Mr. Bethell advanced
4 additional reasons why in his view, the judge’s finding that the claim for breach of contract
failed could be supported on other grounds.

186. Firstly, he said that the Appellant had failed to adduce evidence of the actual contract of
employment being one of the 4 documents referred to in the pleadings on which he had based
his claims. We were referred to the Appellant’s admission under cross-examination that his
actual employment contract had not been put into evidence and that the Barclays Bank plc
document he had put into evidence was only a specimen contract “for information purposes
only”.

187. With respect, we did not consider that Mr. Bethell’s argument carried the case any further
as there was never any dispute that the Appellant had up until the date of his termination
been employed by FCIB. [See paragraph 2 of FCIB’s Defence which speaks for itself.]
Indeed, even in the absence of the Appellant’s inability to formally adduce his employment
contract with Barclays Bank plc into evidence, the pleadings and the evidence adduced by
both parties established that notwithstanding that the Appellant had commenced his
employment with Barclays in 1993, he had continued working with FCIB following the
merger in 2002 right up until the date of his termination in June 2015.

188. Secondly, Mr. Bethell referred us to Clause 2 of the Code of Discipline which expressly
declares that the procedure “does not form part of the contract of employment with CIBC
First Caribbean and is subject to change from time to time at the discretion of the
bank.” According to Mr. Bethell, in view of that express stipulation in the Code itself, the
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Appellant’s claim that his contract of employment had been breached by FCIB’s failure to
follow the procedures in Clause 4.5.5. of the Code necessarily failed. We agree.

189. The third ground proffered by Mr. Bethell in support of the dismissal of the breach of
contract claim is based on the inapplicability of the Industrial Agreement to the Appellant’s
contract of employment. Mr. Bethell drew attention to the fact that the evidence at the trial
disclosed that the Appellant’s own witness had confirmed that since the Appellant was a FC-
9 employee at the date of his termination, the disciplinary procedures in the Industrial
Agreement did not apply to him. Once again, we do not consider that this ground carried the
matter any further since there is no ground in the Notice of Appeal which expressly seeks to
impugn the correctness of the judge’s finding at paragraph [15] of his decision that the
Appellant’s promotion to a grade FC9 position within the bank took him out of the confines
of the industrial agreement which thereupon no longer governed his employment.

190. Finally, Mr. Bethell referred to the implied term of mutual trust and confidence which
exists between an employer and the employee. He cited several decided cases in apparent
support of the learned judge’s references at paragraphs [119] and [145] of the judgment to
the mutual trust and confidence inherent in an employment contract. He submitted that if
anything, it was the Appellant who had breached the implied term of trust and confidence, by
violating the US Persons Policy and then failing to disclose his misconduct despite having
been given numerous opportunities to do so. We note that the Amended SOC did contain a
further claim that FCIB had breached the implied term of trust and confidence which it
particularized at paragraph 104. However, that claim was in addition to and separate from the
breach of contract claim already particularized at paragraph 101. In those circumstances, we
did not think that Mr. Bethell’s suggested ground was relevant to the appeal since that was
not the basis on which the Appellant’s claim for breach of contract had been pleaded in the
court below. [See paragraph 101 of the Amended SOC.]

191. Furthermore, apart from the Appellant’s broad complaint about the judge’s failures seen
at ground 28, there is no specific ground which expressly challenges the portions of the
decision, specifically, paragraphs [119] and [145] where the judge expressly discussed the
implied term of mutual trust and confidence inherent in an employment contract.
Additionally, Mrs. Rolle’s appellate submissions did not address the judge’s treatment of the
implied term or suggest any error in relation to it.

192. In the end, in the light of the express stipulation contained in Clause 2 of the Code of
Discipline that the procedure does not form part of the contract of employment with the bank,
we are satisfied that the learned judge’s decision at paragraph [151] was plainly correct.
Although the judge did not advert to Clause 2 and gave a different reason for dismissing the
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appellant’s breach of contract claim, the Appellant’s claim based on FCIB’s failure to adhere
to the disciplinary procedures set out at Clause 4.5.5 of the Code cannot possibly succeed.

193. In the result, grounds 7 and 8 and ground 28 (to the extent that it relates to the dismissal
of the breach of contract claim) have no merit and are dismissed.

Grounds 18-19 and 28: - Did the judge err (i) in finding that the Appellant had not been
wrongfully dismissed (ii) by mis-applying the honest and reasonable belief test resulting in an
erroneous finding that FCIB had met the standards to summarily dismiss the Appellant?

194. The focus of this issue is on the matters set out in grounds 18 and 19 and on the dismissal
of the Appellant’s wrongful dismissal claim and the judge’s finding at paragraph [149] that
FCIB had met the standard for summarily dismissing the Appellant. There was some overlap
between the issue and previous grounds which we have already considered.

195. Between paragraphs 207 through 221 of her written submissions, Mrs. Rolle submitted
that the learned judge had misapplied the “honest and reasonable belief” test enunciated in a
decision of this Court in Eden Butler v. Island Hotel Company Limited (Trading as
Atlantis Paradise Island, SCCivApp No. 210 of 2017 where this Court (differently
constituted) explained what she said was a two-step approach to the determination of
wrongful/unfair dismissal claims. She also relied on a dictum from another decision of this
Court (differently constituted) in Shikera Isaacs-Sawyer (above) where the Court had
explained the type of investigation necessary to ground or support an employer’s honest
belief on reasonable grounds that his employee committed the misconduct in question.

196. Analyzing the judge’s reasoning at paragraph [131] of the decision, Mrs. Rolle submitted
that the judge had never conducted what she said was the second stage of the test laid down
in Eden Butler and accordingly, his decision that FCIB had met the standards for summarily
dismissing the Appellant was plainly wrong.

197. In Eden Butler, the learned judge (as here) was considering the employee’s claims for
both wrongful and unfair dismissal alongside the employer’s claim that it had met the
statutory standards in section 33 for summarily dismissing the employee in question.

198. At paragraph [31] of Eden Butler, this Court (differently constituted) had this to say:

“31…The question whether the belief was reasonable will inevitably
depend on the evidence available and the efforts made by way of
investigation to ascertain the true facts. The nature of the
investigations which are necessary in any particular case must be
looked at in relation to the facts of that case. It must not be
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overlooked however, that the employer is not required to prove that
the employee committed the offence but rather must show that they
held an honest and reasonable belief in the guilt of the employee.”
[Emphasis added]

199. In Eden Butler (in similar fashion as did the learned judge in the court below) the judge
undertook the necessary factual inquiry in order to resolve the matters before her in line with
the statutory matters set out in both sections 33 and 35 of the BEA. Following her inquiry,
the learned judge found that her employer had conducted a sufficient investigation to justify
its honest and reasonable belief on the balance of probability that Butler had committed the
breach in question and that her dismissal was neither wrongful or unfair. On appeal to this
Court, Butler’s appeal was dismissed, the Court of Appeal being satisfied the learned judge
had as required by the law, analyzed the evidence and made the necessary findings of fact
and applied them to the issues she had to decide.

200. For his part, Mr. Bethell’s submissions in response are found at pages 70 through 72 of
the Respondent’s submissions. He says that the grounds have no merit and sets out once
again the evidential basis on which the learned judge relied in arriving at his decision that
there had been no flaw in the investigative process. He repeated his earlier contention that the
judge was correct to have found that the evidence unearthed in FCIB’s investigation had
provided the bank with evidence sufficient to found its honest and reasonable belief on the
balance of probability that the Appellant was the “bank representative” who had breached its
US Persons Policy by collecting the US$250,000 cheque on US soil.

201. The judge’s reasons and his findings of fact and conclusions have already been examined
in relation to the earlier grounds. There is no need to go over them again. As we have already
found, the judge carefully examined the evidence and the law; and following his factual
inquiry, he concluded, inter alia, that in the circumstances of this case, the investigation
process which preceded the Appellant’s termination was “full, fair and reasonable” and
disclosed no procedural defect.

202. Having also found that the misconduct was of such a fundamental nature as to warrant
the Appellant’s summary dismissal; and having further found that the investigation FCIB had
conducted was sufficient to establish its honest and reasonable belief on the balance of
probability that the Appellant had committed the misconduct in question at the time of his
dismissal, we are satisfied that the learned judge was entitled to find (as he did) that FCIB
had met the standards in section 33 of the BEA for his summary dismissal. Grounds 18 and
19 have no merit and are also dismissed.

Grounds 20-24 and 28: - Was the judge’s finding of fact that FCIB’s US Persons Policy was
in force in 2011 FCIB unreasonable, plainly wrong, and unsupported by the evidence?
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203. These grounds seek to impugn the judge’s findings of fact at paragraphs [28] and [124] of
his decision that there was absolutely no doubt that FCIB’s US Persons Policy had been in
place from 2005 and more particularly, was in place at the crucial period in April/May 2011
when the US$250,000 cheque had been collected on US soil by a “bank representative” of
FCIB in clear breach of the Policy.

204. Mrs. Rolle acknowledged the existence of a long line of authorities (including Privy
Council decisions) which discuss the deference which appellate courts must ordinarily show
to the findings of fact of a first instance court. However, she submits that as the judge’s fact
finding had been exclusively based on the documentary evidence and not on the oral
testimony of the witnesses, the trial judge had little, if any, advantage over this Court which
has the same documents. In such circumstances, she said, the way was clear for us to
interfere.

205. She urged us to examine the documents and to find that they clearly demonstrated that
the US Persons Policy had not been put into place until well after 2011. She relied on the
English case of Todd and others v. Adam and another, [2002] All ER (D) 121 where the
Court of Appeal set aside certain findings of fact of the trial judge on the basis that he did not
identify all the relevant considerations or give appropriate weight to those that he did identify,
and where the Court had itself undertaken a fresh balancing exercise taking all of them into
account. See paragraphs 222 through 290 of the Appellant’s written submissions.

206. For his part, Mr. Bethell says that the Appellant’s contentions are wholly without merit.
His submissions in response are found at pages 70 through 72 of the Respondent’s
submissions. He submits that the judge’s conclusions in relation to the introduction of the US
Persons Policy had been based not only on the documentary evidence, but also on the sworn
testimony of all the witnesses whose demeanor and credibility he had assessed. Mr. Bethell
drew our attention to the fact that the judge had specifically considered the Appellant’s
suggestion (based on the words “policy elements” contained in a 2013 email from Mark
Young to all FCIB staff) that the Policy had in fact not been put into force or fully
implemented until after 2011.

207. Mr. Bethell referred us to paragraphs [94] and [96] of the decision, where the judge
addressed the 2013 email from Mark Young and expressly found that: “there is no
confusion or misunderstanding for the Court. When given the interpretation of the
words it is plain and unambiguous. The US Persons Policy was revised and supersedes
any other policy elements currently being used.”

208. Having considered the grounds and the respective submissions; and having ourselves
examined the judge’s reasons together with the documents and the oral testimony of the
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witnesses in the court below, we are completely satisfied that the judge was correct when he
found (as he did at paragraphs [28] and [124] of his decision) that the US Persons Policy had
been in place in the bank since 2005 and had been revised and updated over time.

209. Contrary to Mrs. Rolle’s submission, the learned judge’s conclusions were not simply
based on the documentary evidence, but also on the sworn testimony of the witnesses which
he also considered. As paragraph [97] clearly shows, the judge buttressed his earlier findings
by summarizing Marie Rodland-Allen’s sworn testimony as to when the policy was
introduced at the bank and as to what banking business was prohibited on US soil.
Significantly, the evidence was that all versions of the US Persons Policy had consistently
indicated what activities the bank was prohibited from conducting on US soil; and had all
expressly prohibited the accepting of cheques on US soil. The judge observed:

“[97] Ms. Rodland-Allen confirmed that the US Persons Policy was
absolutely in practice prior to the International Banking Team
meeting Minutes dated June 25th, 2014. …. She further testified that
there was only one (1) section 4 and in all of the US Persons Policies it
referred to core banking functions such as accepting cheques on US
soil.” [Emphasis added]

210. As the primary finder of fact, the learned judge was entitled to make the findings of fact
which he did in relation to the disputed issue as to when the US Persons Policy was in place
within the bank. He examined the evidence, including the documents and the sworn
testimony of the witnesses together with the Appellant’s claim that the policy had not been in
place until 2014. There is no basis on which we can properly interfere with the judge’s
primary findings of fact on that issue. These grounds have no merit and are dismissed.

Grounds 25, 26, 27 and 28: - Was the judge’s finding of fact that the Appellant had been
dishonest and evasive unreasonable and plainly wrong?

211. These grounds may be disposed of shortly. They collectively attack the judge’s opinion at
paragraph [122] of his judgment that he considered the Appellant’s testimony to be
“dishonest in several respects”.Mrs. Rolle’s submissions are intended to support grounds 25,
26 and 27 where complaints about the reasonableness of the judge’s characterization of the
Appellant’s evidence as “evasive” and “dishonest” are made. See paragraphs 291 through
300 of the Appellant’s written submissions.

212. Mr. Bethell’s submissions in response are found at pages 72 through 76 of the
Respondent’s submissions. Essentially, he repeats his submissions in relation to the previous
grounds and urges us not to interfere with the judge’s primary findings of fact. He further
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highlighted additional aspects of the evidence which supported the judge’s opinion that the
Appellant was “evasive” and “dishonest.”

213. Having considered the respective submissions on this issue, we agree with Mr. Bethell
that Mrs. Rolle’s complaints about the judge’s findings are without merit. As the primary fact
finder who has had the advantage of having seen and heard the sworn testimony of witnesses,
it is completely within the remit of the learned judge to assess the evidence which he has
heard and to characterize the credibility of the witnesses who have testified before him.
These grounds have no merit and are dismissed.

Disposition and Order

214. For all the reasons set out in this judgment, the appeal is dismissed, and the learned
judge’s decision is affirmed in its entirety.

215. In their respective written submissions, both parties sought an order from the Court for an
award of costs. The usual order is that costs follow the event. Accordingly, the Appellant
shall pay the Respondent’s costs of the appeal, certified fit for two (2) counsel, to be taxed if
not agreed.

___________________________________

The Honourable Madam Justice Crane-Scott, JA

___________________________________

The Honourable Mr. Justice Isaacs, JA

____________________________________

The Honourable Mr. Justice Evans, JA


