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Civil appeal – Costs – Clarification and/or variation of costs order – Finality in litigation  
 
The appellants’ challenged a Consent Order made between the first and second respondents in a 
previous action. The challenge was dismissed, and the appellants appealed to this Court which, on 
16 May 2017, granted one of the three declarations sought by the appellants. The Court awarded 
the appellants their costs to be taxed if not agreed.  
 
On 14 June 2017 by Motion the appellants sought a clarification or variation of the costs award. 
The appellants’ Motion came on for hearing on 30 June 2017. The first and second respondents 
did not resist the application, nor did the first and second respondents seek any orders for 
clarification or make any submissions as to the propriety of the costs order. The Court amended 
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its order and awarded costs to the appellants here and in the court below, fit for two counsel. The 
Court further ordered that costs payable by the second respondent should not be payable in any 
part whether directly or indirectly by the appellants.  
 
The application before the Court was brought by Motion filed on 18 October 2018 by the first 
respondent seeking to have the costs order clarified or amended.  
 
Held: application dismissed. Written submissions to be provided on costs by 1 October 2021.   
 
While there exists a jurisdiction to revisit and amend a costs order where the justice of the case 
demands it, a court will only revisit an order earlier made in exceptional circumstances. No 
exceptional circumstances exist in the present case. The arguments with respect to the proper costs 
order which the first respondent now seeks to make ought to have been made in June 2017.  
 
The principle of finality in litigation requires the Court to refuse the first respondent’s application. 
 
 
Edney Burrows Jr. v R; Thaddeus Williams Jr. v R SCCrApp. Nos. 12 and 13 of 
2021 mentioned 
Omar Archer v The Commissioner of Police MCCrApp. No. 140 of 2017 mentioned  
R v Henry [2018] 5 LRC 546 applied  
R v Yasain [2016] 2 All ER 686 considered  
 
______________________________________________________________________________ 
 

J U D G M E N T 
 
 
Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. The application before the Court is an application by Motion filed on 18 October 2018, almost 
three years ago. 
 

2. The first respondent, who is the applicant, seeks an order “that paragraph 61 of the judgment 
pronounced herein on 16 May 2017 as amended by the judgment dated 20 December 2017 
… be clarified or varied or amended by further providing” various provisions as set out in 
the Motion. 
 

3. The paragraph in question is in the following terms: 

“61. The costs of the appeal fit for two counsel and the 
costs in the court below fit for two counsel shall be the 
appellants’ to be taxed if not agreed. The appellants shall 
be excluded from making any contribution to the costs 
awarded herein against the respondents”  
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4. The background to this action is that in 2010 the appellants brought an action challenging a 
Consent Order made in a previous action involving Silver Point Condominium Apartments and 
Metaxides. The action challenging the Consent Order was dismissed by Longley, SJ (as he then 
was).  
 

5. It was appealed to this Court and this Court allowed the appeal on 16 May 2017 and made only 
one of the three declarations sought. The Court then made an Order in the following terms: 

“61. The costs of the appeal fit for two counsel are the 
appellants’; such costs to be taxed if not otherwise 
agreed”. 

 
6. Pursuant to that Order the appellants costs would be payable by both Metaxides as well as Silver 

Point Condominiums. 
 

7. I pause to note that it is the contention of Metaxides that he did not have notice of the Court’s 
intention to deliver the judgment on 16 May 2017 nor did he attend Court when that judgment 
was delivered and did not have any opportunity to make submissions on the issue of costs or 
invite the Court to reserve its decision on costs pending consideration of the judgment and 
further argument. 
 

8. However, shortly after the court delivered its judgment, the appellants, on 14 June 2017, filed 
a motion seeking the following reliefs: 
 

“Clarification or Variation of Award for Appeal costs 
 
1. an order pursuant to Order 20 Rule 10 and/or Order 
31A Rule 18(7) of the Rules of the Supreme Court, 1978 
(“RSC”) and/or the inherent jurisdiction of this 
Honourable Court that paragraph 61 of the Judgment 
pronounced herein on 16th May, 2017 (“the Award for 
Appeal Costs”) be clarified or varied or amended by 
further providing that the costs thereby payable by the 
2nd Respondent (“Silver Point”) to the Appellants shall 
not be payable in any part by the Appellants whether 
directly or indirectly.  
 
Costs below 
 
2. an order pursuant to Order 59 Rule 4 RSC and/or the 
inherent jurisdiction of this Honourable Court that the 
Respondents shall pay the Appellants’ costs in the Court 
below, fit for two Counsel, such costs to be taxed if not 
agreed and that the costs thereby payable by Silver Point 
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to the Appellants shall not be payable in any part by the 
Appellants whether directly or indirectly.  
 
3. Alternatively, an order pursuant to Order 20 Rule 10 
RSC and/or the inherent jurisdiction of this Honourable 
Court that the Judgment be amended or varied by 
including an order that the Appellants’ costs in the court 
below, fit for two Counsel, be paid by the Respondents 
such costs to be taxed if not agreed and that the costs 
thereby payable by Silver Point to the Appellants shall 
not be payable in any part by the Appellants whether 
directly or indirectly.” 
 

9. It is clear that the propriety of the order for costs made in the judgment of 16 May 2017 was an 
issue. More particularly it is clear that the issue of the costs of the hearing in the court below 
was a matter for consideration by this Court.  
 

10. At the same time both the first and second respondents filed motions for conditional leave to 
appeal the judgment of 16 May 2017 to the Privy Council. 

 
11. It should be noted that none of the grounds of the proposed appeals to the Privy Council 

attacked the costs order made on 16 May 2017. 
 

12. The three motions first came on for hearing on 30 June 2017. As to the appellants’ motion to 
vary or clarify the costs order, the first and second respondents did not resist the application. 
More importantly, they did not seek any orders for clarification of their own or argue that the 
costs of the hearing in the court below should not be borne in its entirety by the first and 
second respondents or that the issue of costs should be reserved for further submissions. 
 

13. The Court in an oral ruling said: 
 

“THE PRESIDENT: This is our decision.  
 
After hearing the application of the appellants for 
clarification and variation of the costs order given on 16th 
May, 2017, we are satisfied that pursuant to the Rules of 
the Court of Appeal, the Rules of the Supreme Court, and 
the court's inherent jurisdiction, that that order should 
be clarified and varied as follows: 
 
(1) That the appellants should have their costs of the 
appeal and in the court below, fit for two counsel, to be 
taxed if not agreed. 
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(2) That the costs payable by Silver Point pursuant to the 
above order should not be payable in any part by the 
appellants whether directly or indirectly. 
 
So that is -- 
 
MR. SMITH, QC: And no order as to costs. 
 
THE PRESIDENT: No order as to costs. (3) no order as 
to costs. 
 
MR. SMITH, QC: Thank you, my Lords. Much obliged.” 
 

14. The first and second respondents’ applications for leave to appeal to the Privy Council was 
adjourned to a date in September 2017. 
 

15. The first and second respondents’ applications for leave to appeal to the Privy Council were 
refused on 20 December 2017. 
 

16. The first and second respondents then sought to obtain special leave to appeal from the Privy 
Council itself. Those applications for leave were refused by the Privy Council in July 2018. 
 

17. On 18 October 2018, three months after the applicant lost the ability to appeal the judgment 
of the Court made on 16 May 2017 as varied in June 2017 and thus set aside the costs order 
made, the applicant sought that the costs order be “clarified or varied or amended” in the 
following terms: 
 

“a. that the costs thereby payable to the Appellants 
shall not include any costs in the Court of Appeal or 
in the Supreme Court in relation to the issue and/or 
submission by the Appellants that the consent 
orders were a nullity; 
 
b. that the costs thereby payable to the Appellants 
shall not include any costs in the Court of Appeal or 
the Supreme Court in relation to the issue which the 
Court of Appeal dealt with as a preliminary issue; 
 
c. that the Respondents shall be entitled to their 
costs in the Court of Appeal and in the Supreme 
Court in relation to the issue and/or submissions in 
the Court of Appeal and the Supreme Court that the 
consent orders were a nullity; 
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d. that the Respondents shall be entitled to their 
costs in the Court of Appeal and in the Supreme 
Court in relation to the issue which the Court of 
Appeal dealt with as a preliminary issue;  
 
e. that the costs thereby payable to the Appellants 
shall not include any costs in the Court of Appeal or 
in the Supreme Court in relation to the Appellants’ 
claim for 1) a Declaration that the Consent Order 
filed on June 19, 2009 (“the Consent Order”) and 
the Amended Consent Order filed on March 19, 
2010 (“the Amended Consent Order”), (together 
the Orders) in the Supreme Court Action No. 
2006/CLE/gen/FP/6 between the 1st Defendant (in 
his personal capacity and as a representative of six 
others) and purportedly the 2nd Defendant (the 
“Metaxides Action”), are each or together void, 
illegal, of no effect, invalid, unenforceable or any 
combination thereof, and 2) an Order that the 
Orders and each of them be set aside on the basis 
that they are void, illegal, of no effect, invalid, 
unenforceable or any combination thereof; 
 
f. that the Respondents shall be entitled to their 
costs in the Court of Appeal and in the Supreme 
Court in relation to the Appellants’ claim for 1) a 
Declaration that the Consent Order filed on June 
19, 2009 (“the Consent Order”) and the Amended 
Consent Order filed on March 19, 2010 (“the 
Amended Consent Order”), (together the Orders) 
in Supreme Court Action No. 2006/CLE/gen/FP/6 
between the 1st Defendant (in his personal capacity 
and as a representative of six others) and 
purportedly the 2nd Defendant (the “Metaxides 
Action”), are each or together void, illegal, of no 
effect, invalid, unenforceable or any combination 
thereof, and 2) an Order that the Orders and each 
of them be set aside on the basis that they are void, 
illegal, of no effect, invalid, unenforceable or any 
combination thereof.” 
 

18. Two points should be noted. There is nothing ambiguous about the costs order made. There is 
nothing to clarify. 
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19. What the applicant is seeking is to vary and/or amend the costs orders made in May and June 
of 2017. Metaxides wants to reopen the issue of costs having failed in his attempt to appeal 
the judgment and set aside the order in its entirety. Specifically, Metaxides is seeking to 
challenge the Order made on 30 June 2017 that he be required to pay the entirety of the costs 
in the court below as well as the entirety of the costs of the appeal itself. Those issues could 
have been argued in June 2017. 
 

20. I agree that the Court has the jurisdiction to revisit and amend its costs order where the justice 
of the case demands it. This jurisdiction has been considered by this Court on a number of 
occasions. See Omar Archer v The Commissioner of Police MCCrApp. No. 140 of 2017 
and Edney Burrows Jr. v R ; Thaddeus Williams Jr. v R SCCrApp. Nos. 12 and 13 of 
2021. The jurisdiction was exercised by this Court in this case in December 2017 when it 
amended its first costs order. This Court said: 

“22. The question on such an application is whether this 
application for clarification or variation falls under limb 
one or two of the slip rule, and/or the inherent 
jurisdiction of the court or whether the issue is one which 
ought to be determined on appeal.  

23. In our view this is not a question of a clerical mistake 
arising from an accidental slip or omission, neither is it a 
question of interpretation which may be answered on 
appeal, but rather it arises under the second limb of the 
slip rule and/or the inherent jurisdiction of the court. 

24. We are ever mindful of the limits of the exercise of the 
inherent jurisdiction, namely, that it ought not to be 
exercised if it cannot be exercised without injustice. 
Similarly, the jurisdiction under the second limb of the 
slip rule does not allow a court to have second thoughts. 
The distinction is between second thoughts and 
correcting an award or judgment to give effect to the 
court’s first thoughts and intentions.  

25. It is not a question of second thoughts in this case, but 
of correcting the failure to grant consequential relief 
which must inevitably follow from the Court’s finding 
and specifically prayed for by the appellants. Moreover, 
it could not have been the intention of the court in 
acceding to the appeal, and in granting the cost order in 
favour of the appellants, to have that order denuded of its 
effect of awarding the appellants their costs of the appeal. 
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26. In the premises, we exercise our inherent jurisdiction 
and amend paragraph 61 of the Court’s judgment of 16 
May 2017 to read as follows:  

‘61. The costs of the appeal fit for two counsel and 
the costs in the court below fit for two counsel shall 
be the appellants’ to be taxed if not agreed. The 
appellants shall be excluded from making any 
contribution to the costs awarded herein against the 
respondents.’”  

21. In R v Henry [2018] 5 LRC 546 at paragraph 17, the Caribbean Court of Justice considered 
the issue of revisiting an order already made. It said: 

 
“[17] In analysing this issue, the Court begins from the 
widely accepted principle that there must be finality to 
litigation. Judicial decisions must confer certainty and 
stability. People who are affected need to know where 
they stand. They must be able to order their affairs in the 
sure knowledge that the word of the court is the final 
word on their legal rights and responsibilities. However, 
a second principle is equally uncontroversial. The 
principle of finality cannot be applied in an unyielding 
manner if that application results in injustice. This is 
particularly so in criminal proceedings where the liberty 
or even the life of an individual may be at stake. It is thus 
settled law that a court has an inherent power to even 
reopen a criminal appeal to ensure that justice is done. 
Thus, both principles are required to ensure public 
confidence in the administration of justice.” 

 
22. In Burrows and Williams this Court cited the jurisprudence as set out by the English Court 

of Appeal in R v Yasain [2016] 2 All ER 686 at paragraph 23: 

“(c) The power to revise an order when it has been 
recorded 

[23] There are two exceptions to this general rule to the 
effect that the court does have power to re-hear an appeal 
if (i) on a proper analysis, the previous order is a nullity; 
or (ii) a defect in the procedure may have led to some real 
injustice. There can be no doubt about the first exception, 
but the basis of and scope for the second exception needs 
more detailed consideration.” 
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23. It is only in exceptional circumstances will a court revisit an earlier order made. In our view 
these are not exceptional circumstances. 
 

24. Whether or not the order which the applicant/first respondent seeks is the appropriate costs 
order is not the question. 
 

25. The applicant had an opportunity to make submissions to that effect in June 2017 when the 
Court revisited the costs order at the request of the appellants. The first respondent did not 
resist that application and made no submissions with respect to that order as first imposed or 
as subsequently amended.  
 

26. They were content to rely on their proposed appeal to the Privy Council in which they sought 
to set aside the costs order in its entirety. 
 

27. In his submissions the applicant explained his failure to do so as follows: 

“4. APPLICATION OF THE CORRECTIVE 
JURISDICTION IN THIS CASE  

4.1 It is axiomatic that a party who might be subject to an 
adverse order for costs has the right to a fair opportunity 
to be heard prior to any judicial pronouncement being 
made against them: Blue Planet Group Limited v 
William Downie (2019) SCCivApp No. 80 of 2018, per 
Crane JA at [92].  

4.2 In the present case, counsel for R1 were not present 
when the costs order was made on 16 May 2017. By some 
mistake there had been an omission to give them notice of 
the hearing to hand down judgment. Therefore, R1 was 
not even in position to call to the mind of the Court either 
conflict between costs order proposed in the written 
judgment and that made in the JCPC as the judgment 
was handed down, or the question of whether to make an 
issues-based or percentage costs order.  

4.3 A’s Notice of Motion dated 14 June 2017 came on for 
hearing with exceptional speed. It was not opposed so the 
Court’s attention was not focussed (sic) upon the 
incidence of costs of a different issue. The exceptional 
speed in which it was brought, the First Respondent had 
seeked (sic) to obtain leave to appeal given the fact that 
the Court Ruling had conflict with that of the JCPC. In 
essence it was a matter of essence that the Respondent 
had an opportunity to speedily obtain redress to the Privy 
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Council and in the First hearing on the 14 June 2017, 
leave to Privy Council was paramount to correct the 
overreach of the Court of Appeal.” 

28. Those submissions appear to concede that the issues raised by this application made in 
October 2018 could have been made in the application on 14 June 2017. That application had 
been made a month after the original Order of 16 May 2017 and the applicant had ample 
opportunity to consider the implications of the Order made in May 2017. The applicant could 
have raised it when the June 2017 application came before the Court. The fact that the 
application of 14 June 2017 came on for hearing with ‘exceptional speed’ is, in our judgment, 
not sufficient to explain or justify the first respondent’s failure to make his own motion to 
challenge the Order for costs on the basis of matters now raised by this application. In our 
view the principle of finality in litigation requires us to refuse this application. The costs order 
made in June 2017 cannot now be revisited. These submissions made with respect to the 
proper order for costs should have been made in June 2017. They were not.  
 

29. The applicant, having lost their appeal to the Privy Council, which included a challenge to the 
order for costs, cannot now be permitted to revisit or reargue that issue. 
 

30. In the circumstances, this application is dismissed. The Court will hear the parties on the issue 
of costs. Written submissions are to be provided by 1 October 2021.  

 

 

      __________________________________________ 
      The Honourable Sir Michael Barnett, P 

 

 

      __________________________________________ 
      The Honourable Mr. Justice Isaacs, JA 

 

 

      __________________________________________ 
      The Honourable Madam Justice Crane-Scott, JA 

 


