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Criminal Appeal - Bail – Appeal Against the Refusal of Bail - Murder - Attempted Murder – 
Considerations on a Bail Application – The Safety of the Appellant – Delay in trial – Interference 
with Prosecution Witnesses – First Schedule of the Bail Act 

The Appellant was arrested and charged with the offences of murder (two counts) and attempted 
murder. It is alleged that prior to the Appellant's arrest, his vehicle was shot at and that he plotted 
with others to retaliate for the attack. The persons whom the Appellant thought were responsible 
for his attack were murdered, leading to the attempted murder of the virtual complainant. It is 
alleged that the Appellant has committed those offences.  

The Appellant applied for bail in the Supreme Court and that application was denied, inter alia, for 
the Appellant’s safety. He now appeals that decision to this Court. 

Held: Appeal dismissed. 
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The Judge considered the safety of the Appellant and was cognizant of the fact that "the incident 
occurred in a hotspot for crime and there is a strong possibility of retaliatory attacks.” 

Once there is a basis that an accused person may be attacked on bail, the Court is obligated to deny 
bail to the Applicant. The attack on the Appellant days earlier is a basis to deny bail. However, a 
caveat can be applied if the Applicant can demonstrate to the court that notwithstanding a finding 
that his life may be in danger if released on bail, he is able to minimise that risk. The Appellant 
submits to this Court that he is willing to relocate to another island. Unfortunately, that submission 
was not made in the court below and the Judge cannot be faulted for not applying her mind to the 
efficacy of such a condition in the circumstances. 

In the premises, the Judge’s decision to deny bail to the Appellant on the ground that the 
Appellant’s life may be in danger is explicable and not unreasonable. Accordingly, she was entitled 
on that basis only to deny bail. 

Attorney General v Bradley Ferguson, et al SCCrApp Nos. 57, 106, 108 and 116 of 2008 applied 
Commissioner of Police v. Ramrattan [2008] 6 BHS J. No. 11 mentioned 
Commissioner of Police v Stuart [2010] 1 BHS J No. 53. Mentioned 
Hurnam v The State [2006] 3 LRC 370. Mentioned 
Jeremiah Andrews v The Director of Public Prosecutions SCCrApp No. 163 of 2019 applied 
Jonathan Armbrister, v The Attorney General SCCrApp No.145 of 2011 applied 
Richard Hepburn v Attorney General [2015] 1 BHS J. No. 18 considered 

J U D G M E N T 

Judgment delivered by the Honourable Mr Justice Isaacs, JA: 

1. The Appellant was charged with three offences, i.e., two counts of murder and one of 
attempted murder, in March 2022. On 14 March 2022, he applied for bail. The application 
was heard by Madam Justice Guillimina Archer-Minns (“the Judge”); and by a ruling dated 
6 April 2022, she denied the application. Thereupon, the Appellant appealed to this Court 
on 8 April 2022.   
 

2. The Appellant’s Notice of Appeal lists the following grounds for his appeal: 
 

“1. That the Learned Judge erred in law and/or acted 
unreasonably in granting (sic) the Appellant bail. 

2. That the Learned Judge erred in concluding that the 
evidence was cogent. 

3. That the Learned Judge erred in law in and/or acted 
unreasonably in all the circumstances of the case.” 

3. The Judge set out the Appellant’s attributes at paragraph 2 of her ruling: 
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“i. he is 22 years of age and was born in New Providence; 

ii. he has one previous conviction which has been spent 
and no pending matters; 

iii. he has means of employment as he works with his 
father as a skilled labourer; 

iv. he is innocent of the charges and intend to plead Not 
Guilty; 

v. he will dutifully report to court when required and 
abide by all conditions if granted bail.” 

4. The Respondent’s opposition to the bail application was contained in an affidavit of one 
Inspector Demetrious Taylor that outlined the matters they contended ought to compel the 
Judge to refuse bail. Those matters were the seriousness of the offences charged, the 
cogency of the evidence linking the Appellant to the offences and the danger posed to the 
Appellant as a person who was charged with murder, if granted bail, may be killed as others 
similarly charged, had been.  

Discussion 

5. A person is presumed innocent until proven guilty is a legal principle so trite that it ought 
not need to be repeated. Article 19(d) of the Constitution states, inter alia, that: 
 

“no person shall be deprived of his personal liberty save as may be authorised 
by law in any of the following cases – 
 

(d) upon reasonable suspicion of his having committed a criminal 
offence…”  

The operative words for the purposes of Article 19 are “upon reasonable suspicion”. 
Additionally, a suspect’s continued detention can only be justified, inter alia,  if it is likely 
that if released, he will interfere with the witnesses in his case, abscond to avoid facing his 
accusers in a trial, commit other offences or otherwise seek to pervert the course of justice.  

 
6. Unless one or more of those scenarios are present, there is no reason other than the personal 

safety of the accused that is a relevant consideration in the determination of the grant of 
bail. 
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7. While discussing the power of a Magistrate to grant bail in an armed robbery case 
notwithstanding a seeming prohibition by Parliament against the exercise of that power, I 
had occasion to say as a Judge in the Supreme Court: 
 

“6 Due to the apparent escalation in crimes this issue of 
bail has received a lot of attention recently. Despite the 
soaring rhetoric and hyperbole the Court cannot be 
swayed from its duty to safeguard the rights of those 
accused of committing offences from those hidebound on 
curtailing those rights. The tension which exists in 
matters of bail between the right of the individual to his 
personal freedom and the protection of the society from 
those who offend against its laws is nowhere better 
expressed than by Lord Bingham of Cornhill in 
Devendranath Hurnam v The State, (PC) Appeal No. 53 
of 2004. Lord Bingham writes at paragraph 1: 
 

“1. In Mauritius, as elsewhere, the courts are 
routinely called upon to consider whether an 
unconvicted suspect or defendant should be 
released on bail, subject to conditions, pending his 
trial. Such decisions very often raise questions of 
importance both to the individual suspect or 
defendant and to the community as a whole. The 
interest of the individual is of course to remain at 
liberty, unless or until he is convicted of a crime 
sufficiently serious to justify depriving him of his 
liberty. Any loss of liberty before that time, 
particularly if he is acquitted or never tried, will 
inevitably prejudice him and, in many cases, his 
livelihood and his family. But the community has 
a countervailing interest, in seeking to ensure that 
the course of justice is not thwarted by the flight 
of the suspect or defendant or perverted by his 
interference with witnesses or evidence, and that 
he does not take advantagee of the inevitable 
delay before trial to commit further offences.”” 

See Commissioner of Police v. Ramrattan [2008] 6 BHS J. No. 11; and Commissioner 
of Police v Stuart [2010] 1 BHS J No. 53. 

8. Notwithstanding the absence of any of those factors that ought to cause a court to deny 
bail, too often courts are subjected to criticism because an accused person has been granted 
bail for serious offences.  
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9. The Appellant has identified three grounds of appeal, but it appears to me that grounds 1 

and 3 may be addressed together. In doing so, it is necessary, therefore, to examine the 
reasons proffered by the Judge for the refusal of bail and to decide whether or not such 
reasons are capable of withstanding judicial scrutiny. 
 

Ground 1 – That the Learned Judge erred in law and/or acted unreasonably in [not] granting 
the Appellant bail 

Ground  3 – That the Learned Judge erred in law in and/or acted unreasonably in all the 
circumstances of the case 

10. At paragraph 12 of her ruling, the Judge states: 

“12. In the instant case, the Applicant has recently been 
charged and awaits service of his Voluntary Bill of 
Indictment and trial date. Unreasonable delay is 
therefore not a (sic) issue.” 

11. This statement cannot be correct. The Judge had earlier, at paragraph 11 stated, inter alia, 
that: 

“In accordance with the Bail Act and Article 19(3) of the 
Constitution, a person charged with an offence who 
cannot be tried within a reasonable time, they should 
receive bail.” 

12. It is noted that Article 28(1) of the Constitution contemplates prospective breaches of a 
person’s fundamental rights: 

“ 28. (1) If any person alleges that any of the provisions 
of Articles 16 to 27 (inclusive) of this Constitution has 
been, is being or is likely to be contravened in relation to 
him then, without prejudice to any other action with 
respect to the same matter which is lawfully available, 
that person may apply to the Supreme Court for 
redress.”[Emphasis added] 

13. A defendant’s actual trial date is of some importance to a judge’s consideration as to 
whether he can be tried within a reasonable time. If his trial has been set for a date years 
into the future, then a judge is obliged to take that factor into account when weighing the 
competing interests of the defendant’s right to enlist the presumption of innocence and not 
to have his liberty interfered with unreasonably and the State’s interest to protect the public 
from persons who may pose a danger to the society. 
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14. Although expressing a minority view in Richard Hepburn v Attorney General [2015] 1 
BHS J. No. 18, I am satisfied that Conteh, JA was correct when he said at paragraph 100: 
 

“100. The length of time an accused has spent or might 
spend in pretrial detention is part of the mix of factors 
ordinarily taken into account by the court in determining 
the grant or refusal of bail, having regard to all the other 
relevant circumstances of a particular case." [Emphasis 
added] 

15. My view is confirmed by paragraph 8 of Allen P's decision in Hepburn where, speaking 
for the majority, she said: 

'8. Moreover, even if a person's presence could not be so 
ensured, he is entitled to be released either 
unconditionally or on reasonable conditions if he is not 
put to his trial within a reasonable time, or if it is unlikely 
that he will be so tried." [Emphasis added] 

16. Allen, P went on to say, inter alia, at paragraph 23 of Hepburn:  
 

"23. …Consequently, the deeming provision of section 
4(2A) must be construed as a marker and not a limitation 
of what is a reasonable time, and the Court must still 
consider whether, in all the circumstances, the time 
which has elapsed or will elapse between arrest and trial, 
is unreasonable". 

 
17. No date has been fixed for the Appellant's trial. In fact, no indication was given as to the 

date the Voluntary Bill of Indictment will be served on the Appellant. 
 

18. Despite the failure of the Judge to include the likely delay in bringing the Appellant to trial 
as a consideration when deciding whether or not to grant him bail, the Judge's decision to 
refuse the bail application may be otherwise sustained if her reasoning is found to be sound. 
 

19. The Judge concludes her ruling as follows: 

"21. The relevant provisions of The Bail Act having been 
considered, together with the Affidavits of both Counsel 
and their respective submissions, the court so finds that 
unreasonable delay is not an issue in the instant case and 
therefore gave consideration to the following factors: 

   i. the serious nature of the offences; 

ii. the strength of the evidence against the 
defendant; 
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   iii. the antecedent of the Applicant; 

iv. the competing interest of the Applicant as to 
his presumption of innocence and right to his 
liberty with the rights of the public, its safety and 
security; 

v. the  safety of the Applicant and the prosecution 
witnesses, the familiarity of the witness with the 
Applicant, the fact that the witnesses and the 
Applicant reside in the same general area; 

   vi. the bail conditions which could be imposed. 

22. The Court having given consideration to all of the 
aforementioned factors is of the view that the Applicant 
should remain incarcerated at this time for the safety and 
protection of the witnesses and the Applicant himself. 
The court is cognizant of the fact that the incident 
occurred in a hotspot for crime and there is a strong 
possibility of retalitory (sic) attacks either upon the 
witnesses and or the Applicant. 

Consideration was also given to conditions which the 
court may impose that would minimize the risks involved 
with the granting of bail and have found none that would 
sufficiently or effectively safeguard the prosecution 
witnesses or the Applicant. Bail is therefore denied. 

Should there be any change in circumstances in the 
interim, the Applicant is at liberty to reapply." 

20. Counsel for the Appellant, Mr. Dorsett, contends, inter alia, at paragraph 19 of the 
submissions that: 

"19. The Court then proceeded to refuse bail essentially 
out of concern for the safety of witnesses and of the 
appellant himself without giving sufficient consideration 
to the fact that there was nothing in the appellant’s 
antecedents to suggest that he had a proclivity for 
violence neither any information advanced by the DPP 
that interference with witnesses was likely. Further, 
whether the court’s concern for the safety of witnesses or 
the appellant’s own safety could have been addressed by 
the appellant relocating to a different area or to a 
different island, if necessary, which the appellant is 
prepared to do. While the Court is entitled to consider 
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the need to protect the appellant, the court ought not to 
refuse bail on this ground without exploring with the 
involvement of both counsel whether conditions can be 
put in place to address this concern. It is submitted that 
the power to refuse bail to protect an applicant for bail 
should only be exercised as a last resort." 

21. There is merit in the Appellant's complaint that there was no evidence produced by the 
Respondent that the Appellant would interfere with witnesses other than what was 
reproduced by the Judge at paragraph 6 of her ruling, purportedly taken from the affidavit 
of Inspector Demetrius Taylor, to wit: 

"iii. the Applicant’s life might be in danger considering 
that persons accused of serious offences upon their 
release on bail, are in turn murdered themselves and that 
the Applicant ought not to be released, not only in the 
interest of the virtual complainant and other prosecution 
witness but for his own protection." 

22. This oblique reference to "the interest of the virtual complainant and other prosecution 
witness" cannot rise to an acceptance that the Appellant poses a danger to the Prosecution's 
witnesses either through elimination or intimidation. As John, JA stated at paragraph 17 in 
Jonathan Armbrister v The Attorney General SCCrApp. No.145 of 2011: 

"17. It must be borne in mind that the onus is upon the 
crown to satisfy the court that the accused person ought 
not to be granted bail. In the acknowledging that the 
strict rules of evidence are inherently inappropriate in 
deciding the issue whether bail ought to be refused we 
sound the warning that a naked statement from the 
Prosecutor that “the witnesses are known to the 
appellant and so he is likely to interfere with them” 
without more, is unfair to the accused person and cannot 
stand alone. " 

23. John, JA continued at paragraph 20 and said, inter alia: 

"20. …On the hearing of an application for bail this 
court must never substitute its own view for the well 
informed view of the trial judge. The Court must, in 
conformity with the Wednesbury Principle (see 
Associated Provinical Houses Ltd v Wednesbury Corp 
[1947] 2 A11680, [1948] 1 KB 223, CA, consider whether 
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the judge has taken all relevenat matters into 
consideration and has ignored irrelevant matters." 

24. In the hearing before us, Mr. Cumberbatch, Counsel for the Respondent, readily admitted 
that the Respondent had placed no evidence before the Judge that the Appellant presented 
a danger to their witnesses. Thus, in my view, there was no basis upon which the Judge 
could properly conclude that the Appellant posed a risk to the safety of the witnesses; and 
that they were in need of protection from him. 
 

25. However, it cannot be gainsaid that the Judge was fully entitled to consider the safety of 
the Appellant as one of the factors for her to weigh in the scale pertaining to whether or 
not to grant the Appellant bail based on the strength of the material provided to her by the 
Respondent, namely, the Appellant's car had been shot at some days before the murders 
took place, an event the Appellant admitted occurred in his Record of Interview with the 
police. 
 

26. Part A of the First Schedule to the Bail Act states, inter alia as follows: 

"The Court shall deny bail to a defendant in any of the 
following circumstances — 

(b) where the Court is satisfied that the defendant 
should be kept in custody for his own protection 
or, where he is a child or young person, for his 
own welfare;"[Emphasis added] 

27. Once there is a basis for the Court to conclude that an accused person's life may be in 
danger if he is released on bail - and the attack days earlier on the Appellant provides such 
a basis the Court is obliged by the mandatory "shall", to deny bail to the Applicant. 
However, a caveat may be applicable here, to wit, if the Applicant is able to demonstrate 
to the Court that notwithstanding a finding that his life may be in danger if released on bail, 
he is able to minimise that risk either by relocation to another island or by remaining under 
house arrest, the Court ought to have regard to such conditions when deciding whether or 
not to grant bail. 
 

28. In his submissions before us, Mr. Dorsett advised us that the Appellant was willing to 
relocate to another island if that was necessary to allay any fears that he may suffer the 
same fate as the alleged victims in his case. Unfortunately, this option was not placed 
before the Judge and canvassed in the court below; and the Judge cannot be faulted for not 
applying her mind to the efficacy of such a condition in the circumstances. 
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29. In the premises, the Judge's decision to deny bail to the Appellant on the ground that the 
Appellant's life may be in danger is explicable and cannot be said to be unreasonable 
because she has taken into account an irrelevant matter or failed to consider a relevant 
matter. She was entitled on that basis alone to deny him bail.  

Ground 2 - That the Learned Judge erred in concluding that the evidence was cogent 

30. In The Attorney General v Bradley Ferguson, et al SCCrApp Nos. 57, 106, 108 and 116  
of 2008,  Longley,  JA in delivering a minority decision said, inter alia, at paragraph 39:  

"39. Apart from the assertion that the offence is a serious 
one nothing has been put before us to support the claim 
that the judge was wrong to release the respondent on 
bail. It is true that the seriousness of the offence is a 
factor to be taken into account but that is not the end of 
the matter. The crown has to go further. They did not do 
so before the judge, basically because of a 
misapprehension about the law, but not nor have they 
adduced any reason before us." 

31. Mr. Dorsett complained that the Judge characterised the Respondent's evidence of the 
Appellant's involvement in the offences charged as being "cogent". Mr. Cumberbatch 
argued that the evidence of Brianna Grant and Billy Cejour provided a sufficiently fulsome 
case against the Appellant that the Judge could not be faulted for her use of the word 
"cogent". 
 

32. This Court, differently constituted, in Jeremiah Andrews v The Director of Public 
Prosecutions SCCrApp No. 163 of 2019, said as follows at paragraph 24: 

"24. The strength of the case against the applicant is 
important for another reason. The authorities have 
recognized that the serious nature of a charge and the 
cogency of the evidence are a material consideration 
when determining the proper exercise of the discretion to 
grant bail. In Jonathan Armbrister, John, JA observed 
as follows:-  

“The seriousness of the offence, with which the 
accused is charged and the penalty which it is 
likely to entail upon conviction, has always been, 
and continues to be an important consideration in 
determining whether bail should be granted or 
not. Naturally, in cases of Murder and other 
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serious offences, the seriousness of the offence 
should invariably weigh heavily in the scale 
against the grant of bail.” 

Indeed, paragraph (g) of Part A of the First 
Schedule to The Bail (Amendment) Act, 2011 
requires the Court to consider “the nature and 
seriousness of the offence and the nature and 
strength of the evidence against the defendant.” 
[Emphasis Added]" 

33. The Appellant is alleged to have been seen by Ms. Grant during the commission of the 
offences, that is two counts of murder and one count of attempted murder; and to have been 
identified by her from a photo array prepared by the police and presented to her with some 
twelve photographs. Further, Mr. Cejour gave a statement in which he alleges that the 
Appellant's vehicle had been pursued and shot at; and the Appellant had sold his vehicle 
and bought another; and was said to have plotted with others to retaliate for the attack; and 
the persons he thought were responsible for the attack on him, were the persons allegedly 
murdered. 
 

34. In terms of the cogency of the evidence, the Court in Hepburn  said at paragraph 36: 

"36. We reiterate, following the opinion of this Court 
(differently constituted) in Attorney General v Ferguson 
and others SCCrApp No’s 57,106,108,116 of 2008, that it 
is not the duty of the judge, during a bail application, to 
decide disputes of evidence, but rather to perform a 
balancing act and consider the evidence for and against 
the appellant on its face. It is to be noted, that while the 
Ferguson case may be distinguished from this case on the 
basis that the provisions of the Bail Act upon which that 
case was decided have since been amended, nevertheless, 
the Court’s view on   this  issue  remains  apposite." 

35. Murder is one of the most serious offences known to our criminal law, the only other 
offence regarded as being as serious is treason. Both offences may make the offender liable 
to suffer death if convicted of the same. The Judge would be within her rights to consider 
the offences faced by the Appellant as serious; and in so doing, conclude that the Appellant 
"who faces the severest penalty known to law may have a powerful incentive to abscond 
or interfere with witnesses": See Hepburn and Hurnam v The State [2006] 3 LRC 370. 
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36. Nevertheless, incentive notwithstanding, they are merely weighty factors for the Court to 
place in the scales as militating against the grant of bail. Similarly, a finding by the Judge 
that the Prosecution's evidence is cogent does not mean she has delved to an impermissible 
degree into the evidence. As the Judge herself said at paragraph 19 of her ruling: 

"19. Recognizing, that Bail hearings should not 
constitute mini trials (Attorney General v. Bradley 
Ferguson et al SCCrApp Nos. 57, 106, 108 & 116 of 
2008), it is also important that the court considers the 
strength of the evidence in accordance with the Bail Act.  
In Cordero McDonald v. The Attorney General  
SCCrApp No 195 of  2016,  Allen P stated that: 

“The judge must simply decide whether the 
evidence raises a reasonable suspicion of the 
commission of the offences such as to justify the 
deprivation of liberty by arrest, charge, and 
detention. Having done that he must then 
consider the relevant factors and determine 
whether he ought to grant him bail.”" 

37. At paragraph 20, the Judge found that there was a reasonable suspicion that the Appellant 
had committed the offences based on the statements of Ms. Grant and Mr. Cejour. In my 
view, the Judge has not overstepped the boundaries of her remit merely by her use of the 
term, "cogent". 
 

38. In the circumstances, I do not find that the Judge erred in characterising the Prosecution's 
evidence as cogent; and there is no merit in this ground. 

Conclusion 

39. Although the Judge may have erred in finding that undue delay was not a live issue for her 
consideration and that the Appellant may have posed a threat to the witnesses in his case, 
she did not err when she regarded the safety of the Appellant as a pertinent factor for the 
denial of bail. 
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40. Thus, we dismiss the appeal and affirm the Judge's refusal of bail to the Appellant on the 

basis that the safety of the Appellant if released on bail is an important factor for the Judge's 
consideration; and that that factor could not be minimised or negated by any condition of 
bail the Court could impose. 

 

__________________________________________ 

      The Honourable Mr. Justice Isaacs, JA 

41. I agree.  
__________________________________________ 

 
           The Honourable Madam Justice Crane Scott, JA 

 
42. I also agree with the disposition by Isaacs, JA, but would like to add a comment of my 

own. I am also of the view that having regard to the material before the Court that this 
murder appears to have been in retaliation to a previous attack on the Appellant. There is 
not only a risk of the Appellant’s safety if granted bail, but also a risk to the public’s safety. 
Any retaliation against the Appellant puts members of the public at risk who may be in the 
area where any attack on the Appellant may take place. In the present case, the material 
before the Court does not suggest that the victim Brianna Grant was object of the retaliation 
but was shot because she was with the intended victim at the time. 
 

43. In the circumstances, I am satisfied that in addition to the safety of the Appellant, it is also 
in the interest of the safety of the public that the Appellant should be denied bail. 

__________________________________________ 

     The Honourable Sir Michael Barnett, P 

 


