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Criminal appeal – Application for an extension of time within which to appeal – Receiving – 
Sections 116 & 358 of the Penal Code  
 
The intended appellant was convicted for the offence of receiving and sentenced to 9 years 
imprisonment, less a period of 7 months spent on remand, on 4 February 2015. His Notice of 
Appeal was not filed in the Court’s Registry until 5 March 2015 and therefore he was 8 days out 
of time. He seeks an application to extend the time within which to appeal that sentence. The 
intended appellant submits that the judge erred in law in sentencing him to nine years 
imprisonment for the offence of receiving and that his sentence was unduly severe. He relies on 
section 116 of the Penal Code. The intended respondent submits that section 116 is not applicable.  
 
Held: Extension of time granted. Appeal allowed; sentence quashed; sentence of 4 years 
imprisonment substituted.  
 



 2 

Section 358 of the Penal Code distinguishes between receiving attendant to felonies and receiving 
attendant to misdemeanors. While the section provides that an accused convicted of receiving 
attendant to a misdemeanor is liable to the same punishment as if he had committed the offence, 
the section does not provide a punishment for an accused convicted of receiving attendant to a 
felony.  
 
Section 116 of the Penal Code applies, inter alia, where the punishment for a felony has not been 
specified. In such a case a person convicted thereof shall be liable to imprisonment for 7 years.  
 
As the appellant was convicted of receiving attendant to a felony and no punishment is provided 
for by section 358, the maximum he could have been sentenced to, pursuant to section 116, was 7 
years.  
 
The learned judge erred in law by sentencing the appellant to 9 years imprisonment in the 
circumstances. Having regard to his age and his lack of antecedents the sentence of four years 
imprisonment is substituted.  
 
David Collins v Regina SCCrApp. No. 13 of 2018 considered 
David Collins v Regina SCCrApp. No. 77 of 2012 distinguished 
R v Newry [2002] BHS J. No. 25 considered 
 
 

 

J U D G M E N T  

______________________________________________________________________________ 
 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. The intendent appellant was tried in December 2014. The original charges on the indictment 
were: attempted murder, contrary to section 292 of the Penal Code; the particulars being that, 
the intended appellant, on Monday 9 July 2012, at New Providence, did attempt to murder 
Sean Rolle; and burglary, contrary to section 363 of the Penal Code; particulars being that, 
the intended appellant, during the night of 9 July 2012, at New Providence did break and enter 
the dwelling house of Sean Rolle, with intent to commit a felony therein, namely stealing. 
 

2. At the beginning of the trial the Crown sought and was granted leave to add additional charges, 
namely armed robbery (contrary to section 339(2) of the Penal Code) and receiving (contrary 
to section 358 of the Penal Code).  

 
3. On 16 December 2014 the intended appellant was convicted (7 to 2) on the receiving charge 

only. On 22 January 2015 the learned judge heard submissions in relation to sentencing and 
on 4 February 2015, the intended appellant was sentenced 9 years, less a period of 7 months 
spent on remand. 
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4. The intended appellant signed a Notice of Appeal on 13 February 2015 but the document was 
not filed in the Registry of the Court of Appeal until 5 March 2015 and it was therefore (8) 
days out of time.  

 
5. The intended appeal contained the following grounds:  

“a. That the learned Judge erred in law when she 
sentenced the Appellant to nine years imprisonment for 
the offence of Receiving; 

 b. That the learned Judge erred in law when she 
sentenced the Appellant who was a minor at the time, 
without the benefit of a probation report;  

c. That the sentence was unduly harsh and severe.” 

BACKGROUND FACTS 

6. Sean Rolle gave evidence at the trial; he indicated that three persons entered his home at about 
2:30 a.m. on 9 July 2012. He indicated that there were two in the front room and one person 
was in the kitchen. He asked them what they were doing in his home, and he saw flashes like 
a gun which came from the person in the kitchen area and heard two shots at the time. Mr. 
Rolle received gunshot injuries to his right leg for which he received treatment. He was unable 
to describe nor identify the persons, but indicated that they appeared to be young guys, they 
looked between 17 to 20 years old. 
 

7. Mr. Rolle testified that his wife had a blue 2007 Nissan Tiida vehicle. He indicated that the 
last time he saw that vehicle was the evening prior to 9 July 2012 before he went to sleep. At 
that time it was parked in front of the house in the driveway. However, the vehicle was not 
there when he and his wife left the residence headed to the police station to report the incident.  

 
8. Cpl. 2512 Kevin Johnson who was the arresting officer in this matter gave evidence. His 

evidence was that on 9 July 2012, he was on mobile patrol at about 11:19pm in the Wilson 
Track area in reference to a complaint when he noticed a blue vehicle with none of the lights 
on, which turned the corner and then stopped. He drew his attention toward the vehicle and 
had intended to search the vehicle as well as the occupants. As he walked towards the vehicle, 
it sped forward in his direction, he had to jump out of the way to avoid being hit. Shots were 
also fired from the vehicle. There was a high-speed chase which resulted in the vehicle 
crashing into another one. All the occupants exited the vehicle and ran in different directions. 
Only the intended appellant was caught. Officer Johnson also identified the vehicle he saw 
during the trial, by means of a photo album. PC 1856 Kirkland Sands corroborates this version 
of events. 
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THE APPLICATION FOR EXTENSION OF TIME WITHIN WHICH TO APPEAL 

9. The matter came on for hearing before us on the 30 June 2020 and as the period of delay in 
the matter was not inordinate we determined that we would hear the parties on the prospects 
of success which would, in our view, be determinative of the application.  
 

10. As noted from the proposed grounds of appeal the intended appellant seeks leave to challenge 
only his sentence. It is also clear that grounds 1 and 3 can be dealt with together as they are 
closely connected and were argued on that basis. 

 

GROUND A:  That the learned Judge erred in law when she sentenced the Appellant to nine 
years imprisonment for the offence of Receiving 

GROUND B: That the sentence was unduly harsh and severe 

 
11. The intended appellant was convicted on the charge of receiving which was charged contrary 

to Section 358 of the Penal Code. That section is in the following terms: 

“358. Whoever dishonestly receives any property which 
he knows to have been obtained or appropriated by any 
offence punishable under this Title shall, if the offence 
was a felony, be guilty of felony, or shall, if the offence 
was a misdemeanour, be liable to the same punishment as 
if he had committed the offence”. [Emphasis added] 

 
12. Mrs. Rae for the intended appellant submitted that the sentence imposed by the learned judge 

on the intended appellant exceeded that which is permitted by the section under which he was 
convicted. In this regard it is at once obvious that Section 358 does not specifically set out a 
sentence and thus the proper interpretation of that section is vital to a determination of this 
matter. 
 

13. Mrs. Rae contended that as the section does not specify a sentence recourse must be had to 
section 116 of the Penal Code. That section as far as is relevant provides as follows: 

“116. (1) Where a crime is declared by this Code, or by 
any other statute, to be felony, and the punishment for it 
is not specified, a person convicted thereof shall be liable 
to imprisonment for seven years. 

(2) Where an offence is declared by this Code or by any 
other statute, to be a misdemeanour, and the punishment 
for it is not specified, a person convicted thereof shall be 
liable to imprisonment for two years”. 



 5 

It follows that if Mrs. Rae is right that the maximum sentence which could have been imposed 
on the intended appellant was seven years. 

14. Mr. Collie for the intended respondent submits that section 358 does in fact provide for a 
sentence and thus he contends there is no need to have recourse to section 116. He argues that 
the proper understanding of section 358 is that a person found guilty of receiving under section 
358 is subject to the same penalty as if he had been found guilty of the offence by which the 
goods received were obtained or appropriated. In this case he says that offence would be armed 
robbery contrary to section 339(2) of the Penal Code. That section provides that: 
 

“339. (2) Whoever commits robbery, being armed with 
any offensive instrument, or having made any 
preparation for using force or causing harm, shall be 
liable to imprisonment for twenty years:  

Provided that whoever commits robbery, being armed 
with any offensive instrument shall, where the offensive 
instrument is a firearm, be liable to imprisonment for 
life”. 

 
15. In support of his submissions Mr. Collie referred us to three cases decided by this Court, 

differently constituted. The first was the case of David Collins v Regina SCCrApp. No. 77 
of 2012. The appellant in that case was convicted of receiving and conspiracy to commit armed 
robbery and was consequently sentenced to 20 years imprisonment. On appeal the appellant 
contended that the sentence was wrong in principle as section 116 was applicable to confine 
his sentence to a maximum of 7 years. 
 

16. The Court in Collins rejected the appellant’s submissions and Mr. Collie referred us to the 
following extract from the judgment of the learned President Dame Anita Allen: 

 

“77. Turning now to the third question, namely, that the 
sentence of 20 years’ imprisonment was based on a 
wrong principle, or was unduly severe. The argument is 
that sections 89, 90 and 116 of the Penal Code mandate 
that the maximum sentence to which the appellant 
ought to be liable is seven years. Section 89 sets out the 
elements of the offence of conspiracy; and section 90 
provides that the punishment on conviction of 
conspiracy to commit any offence if the offence is 
committed is as for that offence according to the 
provisions of the Code; and section 339 of the Penal 
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Code imposes a maximum sentence of life imprisonment 
for armed robbery with the use of a firearm.  

78. Section 116 of the Penal Code, sets out general rules 
relating to imprisonment, and subsection (1) thereof 
declares that where a crime declared by the Code or by 
any other statute to be a felony, and the punishment for 
it is not specified, a person convicted thereof shall be 
liable to imprisonment for seven years. This provision 
does not apply to the offence of conspiracy to commit 
armed robbery with a firearm, since section 339 of the 
Code, specifically imposes a maximum sentence of life 
imprisonment for armed robbery with a firearm; and 
when read together with section 90, it is clear that the 
maximum sentence for conspiracy to commit the offence 
which was in fact committed would be life 
imprisonment. 

79. In my view there was no wrong principle relied on 
by the learned judge in imposing the sentence; and given 
the circumstances of the offence and those of the 
offender, I am satisfied that 20 years’ imprisonment for 
this offence is not unreasonable; and is not so severe as 
to be out of the realm of the sentences which have been 
previously imposed for the offences in like 
circumstances.” 

 
17. The first point to note is that the 20 years at issue in Collins did not relate to the receiving 

charge. This is made clear from paragraph 10 where the learned President observed as follows: 

“10. The appellant was sentenced to 20 years’ 
imprisonment on the conspiracy conviction; but has yet 
to be sentenced on his conviction for receiving. That 
sentencing was instead adjourned by the learned judge to 
await the retrial of Armbrister on the receiving charge. I 
am at a loss as to why this course was adopted by the 
learned judge”. 

It follows that section 358 did not come into play in the consideration of the determination in 
Collins. 

18. The court in Collins was focused on Sections 89 and 90. Section 90 was the most important 
and is in the following terms: 
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“90. (1) If two or more persons are guilty of conspiracy 
for the commission or abetment of any offence, each of 
them shall, in case the offence is committed, be punished 
as for that offence according to the provisions of this 
Code, or shall, in case the offence is not committed, be 
punished as if he had abetted the offence”.  [Emphasis 
added] 

This provision makes it clear that where a person is found guilty of abetment or conspiracy 
where the offence is committed he is liable to be punished in the same manner as prescribed 
in the Code for the substantive offence. It is understandable therefore why the Court in Collins 
arrived at their decision. 

19. The second case referred to by Mr. Collie was that of R v Newry [2002] BHS J. No. 25. In 
that case the Court upheld a sentence of ten years for receiving. The appellant, like in this 
case, was convicted of receiving a stolen vehicle. Unfortunately, the decision of the Court, 
which was delivered by Ibrahim, JA, had very little information on the issue. At paragraph 32 
the learned Justice observed as follows: 
 

“32 There was also an appeal against sentence, but having 
regard to the circumstances of the case and having regard 
to the fact that this was a matter which the law provided 
for a term of imprisonment of 14 years and having regard 
to the fact that no circumstances have been placed before 
us in mitigation of sentence in order for us to interfere 
with the order made by the trial judge, we would dismiss 
this ground of appeal and affirm the sentence imposed. 
The conviction and sentence are affirmed”. [Emphasis 
added] 

 
20. We are unable to discern the basis for the reference to the law providing for a term of 

imprisonment for 14 years. We are aware that section 359(1) of the Penal Code establishes 
the offence of common receiver. That section provides that: 
 

“359. (1) whoever is convicted of being a common receiver 
shall be liable to imprisonment for fourteen years.  

Definition of a common receiver.  

(2) A person shall be deemed to, be a common receiver —  

(a) if he is twice within ten years convicted of the 
offence of receiving; 
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(b) if the proceeds of two or more offences 
punishable under Title xi. or this Title or Title 
xxiv. of this Code are in his possession at the 
same time; or 

(c) if he, knowingly and without reasonable 
excuse, has in his possession any tools, 
implements or means specially contrived or 
adapted for the purpose of breaking up, melting 
or otherwise preventing the identification of the 
proceeds of any offence as aforesaid.” 

 
21. Mr. Collie sought to persuade us that the reference in Newry to 14 years was a reference to 

the penalty for armed robbery set out in section 339 as it stood at that time. However, a look 
at the history of the amendments to the Penal Code shows clearly that prior to amendment on 
4 November 2011 the penalty was twenty years. That amendment was in the following terms: 
 

“Amendment of section 339 of the principal Act. 
Subsection (2) of section 339 of the principal Act is 
amended by the deletion of the words "for twenty years" 
and by the substitution therefor of the words "within the 
range of fifteen to twenty-five years". 

The intended appellant in this case does not fall under the definition of a common receiver 
and was, in any event, charged and convicted under section 358. 

22. The final case cited by Mr. Collie was the case of David Collins v Regina SCCrApp. No. 13 
of 2018 (Collins No. 2). This was an appeal by the appellant against the sentence of 12 years 
imposed upon the appellant on his conviction of receiving stolen property contrary to section 
358 of the Penal Code. This case was the sequel to David Collins SCCrApp. No.77 of 2012 
where it was noted that the sentence for receiving was outstanding. That sentencing took place 
in January of 2018 and Collins was sentenced to 12 years' imprisonment, the 12 years to run 
from the date of conviction and the 18 months spent on remand was deducted from the 
sentence. He appealed that sentence. 
 

23. In an oral decision delivered on 7 November 2018 this Court (differently constituted) 
dismissed Collins’ appeal against sentence. In dismissing the appeal the Court dealt briefly 
with section 358 as follows: 

“The appellant has suggested that the l2-year sentence is 
contrary to sections 116 of the Penal Code and/or section 
148 of the Penal Code. We do not agree. Section 116 only 
applies where punishment has not been specified and in 
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this case section 358 specifies a punishment and, 
therefore, section 116 cannot arise”. 

 
24. We take no issue with the finding that section 116 only applies where punishment has not 

been specified. However, we cannot agree with the view expressed that section 358 specifies 
a punishment and therefore, section 116 cannot arise. Unfortunately, the Court in Collins No. 
2 did not condescend to provide us with their analysis of the section. There is no clarity as to 
what they found the specified punishment to be or how it was arrived at.  
 

25. In our view Mrs. Rae is right. Section 358 clearly declares receiving attendant to a felony 
crime to be a felony. The section then goes on to deal with receiving attendant to 
misdemeanours. The section is clearly disjunctive in the way it deals with receiving emanating 
from felonies as opposed to misdemeanours. The “or” placed in the middle of the sentence 
makes this clear. The words “be liable to the same punishment as if he had committed the 
offence” in our view relates only to misdemeanours. In these circumstances we find ourselves 
at variance with the decision in Collins No. 2. 

 
26. Mr. Collie sought to persuade us that we should not deviate from the decision in what we have 

termed Collins No. 2 as it is a recent decision of this Court on the same point. We are aware 
of the general rule that the Court of Appeal is bound to follow its own decisions except in 
certain circumstances. This issue was addressed in the recent decision of Shaquille Culmer 
v The Director of Public Prosecutions SCCrApp. No.141 of 2019. In that case Sir Brian 
Moree, CJ made these observations:  

 

“44. It is first necessary to determine whether the case of 
David Cornish v DPP and the Nixon cases are binding 
upon this Court on the issues raised by the jurisdiction 
point. This is because the general rule is that the Court of 
Appeal is bound to follow its own decisions except in 
certain circumstances.  

45. This principle was firmly established by the English 
Court of Appeal in Young v Bristol Aeroplane Co. Ltd. 
[1944] KB 718. In that case, after reviewing the 
authorities Lord Greene MR concluded that:  

‘On a careful examination of the whole matter we 
have come to the clear conclusion that this court 
is bound to follow previous decisions of its own 
as well as those of courts of co-ordinate 
jurisdiction. The only exception to this rule (two 
of them apparent only) are those already 
mentioned which for convenience we here 
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summarize: (1.) The court is entitled and bound 
to decide which of two conflicting decisions of its 
own it will follow. (2.) The court is bound to 
refuse to follow a decision 15 of its own which, 
though not expressly overruled, cannot, in its 
opinion, stand with a decision of the House of 
Lords. (3.) The court is not bound to follow a 
decision of its own if it is satisfied that the 
decision was given per incuriam.’ 

46. The principle was approved by the House of Lords on 
appeal and was re-affirmed in Davis v Johnson [1979] AC 
264. The advent of international courts whose decisions 
have domestic force introduced some flexibility in the 
three exceptions but the general principle remains intact. 

 47. The only one of the three exceptions to the rule 
expounded by Lord Greene MR in Young v Bristol 
Aeroplane which could apply to the instant case is the 
third exception. 

 48. In the case of Desnousse v Newham London Borough 
of Council and others [2006] QB 831 the English Court of 
Appeal considered the third exception of per incuriam 
recognized by Lord Greene MR in the Young v Bristol 
Aeroplane case. Lord Justice Lloyd observed that: 

‘71. Young v. Bristol Aeroplane Co Ltd [1944] 
KB 718, the starting point for any consideration 
of the per incuriam exception, spoke, at p 729, of 
a decision given in ignorance of the terms of a 
statute or a rule having the force of statute. In 
Morelle Ltd v. Wakeling [1955] 2 QB 379, 406 the 
principle was stated as applying to decisions 
given in ignorance of some inconsistent statutory 
provision or of some authority binding on the 
court concerned, so that in such cases some part 
of the decision or some step in the reasoning on 
which it is based is found, on that account, to be 
demonstrably wrong. In Miliangos v. George 
Frank (Textiles) Ltd [1975] QB 487, 503 Lord 
Denning MR reviewed these and other cases , 
and pointed out that "a case is not decided per 
incuriam because counsel have not cited all the 
relevant authorities or referred to this or that 
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rule of court or statutory provision." In Duke v. 
Reliance Systems Ltd [1988] QB 108 the failure 
of the court to have regard to a European 
Community Directive was held not to justify 
regarding the previous decision as per incuriam. 
Sir John Donaldson MR put the doctrine, at p 
113, as applying only ‘where another division of 
this court has reached a decision in the absence 
of knowledge of a decision binding on it or a 
statute, and that in either case it has to 16 be 
shown that, had the court had this material, it 
must have reached a contrary decision’. Rakhit v 
Carty [1990] 2 QB 315 was one of the rare cases 
where a previous decision was found to be within 
the normal categories of per incuriam, because 
the earlier decision was made in ignorance of a 
vitally relevant statutory provision, which 
showed it to be wrong. The earlier decision was 
therefore not followed: see 326-7. R (W) v. 
Lambeth Borough Council [2002] 2 All ER 901 is 
another example of the same kind. … 75. There 
is, in addition, an exceptional residual category 
of cases which are not strictly per incuriam, but 
where the court has refused to follow a previous 
decision. Examples include Williams v. Fawcett 
[1986] QB 604 where the court refused to follow 
previous decisions which it held were subject to a 
manifest slip or error as to the procedure to be 
followed as regards committal, and Rickards v. 
Rickards [1990] Fam 194 where the court 
followed Williams v. Fawcett in relying on the 
exceptional residual category of cases not defined 
in Young v Bristol Aeroplane Co Ltd [1944] KB 
718 or Morelle Ltd v Wakeling [1955] 1 QB 379. 
In Rickards v Rickards [1990] Fam 194 it refused 
to follow a previous decision of the court because, 
although the relevant House of Lords decision 
had been cited, the later court held that the 
earlier court had misread or misunderstood the 
House of Lords case…”  

49. Bearing in mind these judicial limitations on the per 
incuriam principle, it was an open issue on whether, in 
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dealing with the jurisdiction point, this Court could 
properly depart from the respective decisions in Cornish 
and the Nixon cases on the basis of the third exception in 
Young v Bristol Aeroplane. Clearly the other exceptions 
enunciated by Lord Greene MR would not apply. In my 
view, for the reasons summarized in paragraph 66 below, 
it was not necessary to decide this point”. 

 
27. We have had the benefit of full submissions on the proper interpretation of section 358 a 

benefit which it appears the Court did not have in Collins No. 2. We have also had the 
opportunity to take time and consider those submissions and the authorities relied on by 
counsel. This process has reluctantly led us to the conclusion that the Court in Collins No. 2 
either misread or misunderstood the provisions of section 358 of the Penal Code. 
 

28. The intended appellant in our view has good prospects of success on both grounds 1 and 3 of 
his proposed Notice of Appeal. We find no merit in ground 2 as section 185 of the Criminal 
Procedure Code vests a trial judge with a discretion as to what evidence they will consider 
before passing a sentence. That provision is in the following terms: 

“185. The court may, before passing sentence, receive such 
evidence as it thinks fit in order to inform itself as to the 
sentence proper to be passed and may hear counsel on any 
mitigating or other circumstances which may be relevant”. 

There is nothing on the record which reflects that any applications or requests were made for 
the Court to order that a probation report be provided before sentence was passed. The fact 
that the intended appellant was 17 years old at the time did not, in our view, deprive the trial 
judge of a discretion to decide whether to order a probation report. Counsel for the intended 
appellant made submissions in mitigation which were duly considered by the trial judge. For 
this reason we were not persuaded that the judge erred in not ordering that a probation report 
be provided. 

29. In the circumstances, as we have found that there were good prospects of success on grounds 
1 and 3 we grant the extension of time and proceed to consider the substantive appeal. As we 
have heard full submissions from the parties on the merits of the appeal we allow the appeal 
on the basis that the learned judge erred in law when she sentenced the now appellant to nine 
years imprisonment for the offence of receiving. The sentence, in the circumstances, is 
necessarily unduly harsh and severe and the same must be quashed. 

PROPER SENTENCE 

30. The information which has been provided to us indicates that the appellant is due to complete 
his sentence on 10 August 2020. It follows that it would serve no useful purpose to remit this 
matter to the Supreme Court for resentencing. It is unfortunate that this appeal has only now 
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come on for hearing as we are satisfied that the appellant has served a sentence in excess of 
what he would have had his appeal been brought before us on a timely basis. 
 

31. In our view had the learned trial judge been operating with a proper appreciation of section 
358 the sentence in this case would not have exceeded four years having regard to his age, his 
lack of antecedents and the fact that the maximum sentence pursuant to section 116 is seven 
years. In these circumstances we set aside the sentence of nine years and substitute a sentence 
of four years imprisonment.  

 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 
 
 

 
 

__________________________________________ 
The Honourable Madam Justice Crane-Scott, JA 
 

 

__________________________________________ 
The Honourable Mr. Justice Jones, JA 

 


