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Civil Appeal — Costs — Whether costs follow the event — Whether there are special circumstances

in this case which militate against the usual order

On 24 June 2026, the Court dismissed the appeal filed by the Appellant against the order of
Fitzcharles, J. The Appellant and the 2" Respondent were ordered to file and serve their
submissions on costs and indicated that the issue of costs would be determined “on the papers”.
Written submissions were received from the parties, and the Court considered those submissions.

Held: The Appellant is to pay the Second Respondent's costs of the appeal, certified fit for one
King's Counsel and one Junior Counsel. Such costs are to be taxed by the Registrar in default of
agreement between the parties.

The balance of convenience favoured the refusal of the injunction and the dismissal of the appeal.
Accordingly, the Appellant’s speculative claim was not a special circumstance against the usual
order that costs follow the event.



Turner JA’s order was not a condemnation of the trial judge’s orders but an affirmation of the
Same.

The Appellant’s speculative claim has been protected by the reservation of $3,500,000 and was
not a special circumstance to negate the usual order for costs to follow the event.

The Appellant’s claims that he has no security is speculative. The Westmor case is very different
from the current appeal, as the Appellant in that case was successful, whereas the present appeal
was dismissed.

An order for Indemnity Costs would prolong the proceedings and necessitate further argument and
probably evidence before a proper decision could be made.

A.G. of the Commonwealth of The Bahamas v Westmor Ltd SCCivApp No. 134 of 2021,
distinguished
Kim Monigue Moss v. Freeport General Insurance Co Ltd SCCivApp No. 192 of 2022; applied

DECISION ON COSTS

Judgment delivered by The Honourable Mr. Justice Smith, JA:

INTRODUCTION

1. On 24 June 2026, we dismissed the Appellant's appeal and ordered the parties to file written
submissions on costs. We also indicated that we would decide the issue of costs on the papers,
and we do so now.

2. To putthis decision in proper context, it is necessary to give some background as to the relevant
litigation.

BACKGROUND FACTS

3. The Appellant had obtained a default judgment against Peter Nygard (“Nygard”) for the sum
of $2,856,000.00 plus interest. The Appellant claims that Nygard is the beneficial owner of a
property known as Union Wharf and that, as a judgment creditor, he has an equitable charge
on the Union Wharf property (“Union Whart”).

4. Galaxy Group Ltd. (“Galaxy Group”) was added as the 2nd Defendant to the claim against
Nygard. Galaxy Group holds the legal title to Union Wharf and was in the process of selling
Union Wharf.

5. The Appellant applied for an injunction to stop the sale of Union Wharf to preserve its alleged
charge over Union Wharf.



6. Thetrial judge, Fitzcharles J., refused this injunction and ordered, inter alia, that $3,185,261.00
be retained from the sale of Union Wharf to satisfy the possible claim of the Appellant as
against the property. The full text of the order is set out below:

“1) That Galaxy Group Limited shall by itself, its servants or
agents or otherwise shall retain in the trust account of Galil
Lockhart-Charles & Co. the sum of $3,185,261 derived from the
proceeds of sale of the Union Wharf Property located north of
Bay Street on the Island of New Providence, the Bahamas, which
was conveyed to it by First Caribbean International Bank in
2015 and shall be restrained from transferring, dissipating or
disposing of the said amount of $3,185,261 pending the final
determination of the Fixed Date Claim and the issue of
beneficial ownership of the Property or until further Order of
the Court.

(2) That in light of the injunction herein granted, Mr. Carlton
Martin is required and ordered to give an undertaking in
damages to compensate Galaxy Group Limited for any loss and
damage it may suffer as a result of this Order, should it be found
the sum of $3,185,261 ought not to have been retained for
protection of the claimant's claim.

(3) That Galaxy Group Limited is directed to inform the
Ministry of Finance of the status of the sale of the Property to
facilitate the satisfaction of the tax debt.

(4) As the Minister of Finance is interested in the sale of the
Property, has a real property tax claim which must be satisfied
in relation to the Property, and in fact, has organized a sale by
public auction which competes with the sale staged by Galaxy,
the Minister of Finance is hereby joined to this action as a party,
and the Court restrains, until further Order, the sale of the
Property by public auction to allow the sale by Galaxy Group
Limited to proceed.

(5) The Court directs that the parties return for further
directions to see to the disposal of this matter on 21 October
2024 at 9:00 a.m.

(6) Costs of this application are in the cause.”

7. The Appellant also asked the trial judge for a stay of her order, but this was refused.



10.

On 29 October 2024, Turner JA increased the amount to be retained from the sale of the
property to $3,500,000. He also ordered that all of the other orders of the court below were to
remain.

By conveyance recorded on 31 January 2025, Union Wharf was sold by Galaxy Group to
Buena Vista Properties Nassau Ltd for $11,900,000.

The Appellant had duly filed this Appeal against the order of Fitzcharles J; however, on 24
June 2026, we dismissed that appeal. Further, as stated before, we also ordered the parties to
file and serve their submissions on costs and indicated that we would deal with the issue of
costs on the papers. | also note that Counsel for the 1% Respondent was holding brief and made
no submissions on costs.

ANALYSIS

11.

12.

13.

The starting point for this discussion on costs is the principle that costs usually follow the
event. This means that an unsuccessful party in litigation is usually ordered to pay the costs of
the successful party in the litigation unless there are special circumstances which militate
against the usual order. (See generally Kim Monique Moss v. Freeport General Insurance
Co Ltd SCCiv App No. 192 of 2022 per Evans J.A. at para. 38.)

In the present appeal, the Appellant was the unsuccessful party to the appeal and, in the usual
course of events, he should be ordered to pay the costs of Galaxy.

The Appellant has advanced 4 reasons as to why there are special circumstances in this case
which militate against this usual order. He contends that the proper order here should be one
where there is no order for costs.

Argument 1

14.

15.

The appellant contends that he still has a claim to pursue in the Supreme Court with respect to
his alleged charge on Union Wharf and “if it is determined that the Second Respondent
(Galaxy) had no right to sell the property...” it would be wrong to punish him in costs at this
stage of the proceedings.

However, | note the following:

Firstly, the claim of the Appellant is, at this stage, speculative. It is rendered even more
nebulous by the fact that (a) Nygard’s unrelated and independent claim to the beneficial
ownership of Union Wharf in action CLE/gen/00995 of 2022 has been dismissed, and (b)
Nygard himself is in prison in Canada. On the other hand, Galaxy Group, as owner of
Union Wharf, has sold the property.

Secondly, the Appellant in this matter does not claim the beneficial ownership of Union
Wharf but only seeks to assert a charge over it to satisfy his judgment debt. This “charge”



has been protected by the orders reserving part of the proceeds of the sale of Union Wharf
since October 2024.

16. Therefore, even if the Appellant’s claim succeeds, he would have some protection against his
putative loss. On the other hand, if his claim fails, Galaxy would have suffered a loss of a sale
and may have been unable to recoup any losses that would have occurred after a possible forced
sale by the Revenue Authorities.

17. In fact, as both the trial judge and this court have held (inter alia) the balance of convenience
favoured the refusal of the injunction and hence the dismissal of this appeal.

18. In these circumstances, there is no reason why the speculative claim of the Appellant should
be a special circumstance against the usual order for costs to follow the event.

Argument 2

19. The Appellant argues in essence that the order of Turner, JA, which increased the sum to be
reserved from the sale of Union Wharf, is a condemnation of the trial judge's orders.

20. This argument is baseless. Although Turner JA increased the sum to be reserved from the sale
of Union Wharf, he expressly stated that, “All of the other orders of the court below are to
remain.”

21. This was in effect an affirmation of the trial judge's refusal of the Appellant's application for
an injunction to stop the sale of Union Wharft.

22. In any event, the full court’s dismissal of the appeal as having no realistic prospects of success
is further affirmation of the trial judge's decision.

23. In these circumstances, this is not a special circumstance to vary the usual order for costs to
follow the event.

Argument 3

24. The Appellant contends that Galaxy is a foreign corporation and as such he may not be able to
recover the fruits of his judgment against Nygard if Union Wharf were sold.

25. | merely repeat my observations on Argument 1 here; in summary, this speculative claim has
been protected by the reservation of $3,500,000 from the purchase price, and it is not a special
circumstance to negate the usual order for costs to follow the event.

Argument 4

26. Argument 4 is basically a repetition of Arguments 1 and 3 in that the Appellant laments that
he has no security for his speculative claim.



27.

28.

The Appellant also goes on to cite the case A.G. of the Commonwealth of The Bahamas v
Westmor Ltd SCCivApp No. 134 of 2021, as authority which favours his contention that there
should be no order as to costs until the substantive matter is determined.

However, the Westmor case is very different from this current appeal, principally because the
Appellant in the Westmor case was successful in quashing the decision of the trial judge and
having the matter sent back to the Supreme Court for a retrial. In the present matter, the
Appellant's appeal was dismissed. Secondly, even though the Appellant in the Westmor case
was the successful party in the appeal and ought to have had its costs, it was unfair for the
Respondent in that appeal to pay costs due to the errors of the trial judge. In the present matter,
the orders of the trial judge have been twice affirmed by the Court of Appeal. We have found
no error in her decision. Therefore, there can be no argument that the Appellant is being made
“to pay for” the trial judge's error.

Conclusion on Appellant's Arguments

29.

In the circumstances, | am of the view that the Appellant has not shown any circumstances
why the costs of this appeal should not follow the event.

GALAXY’S ARGUMENT

30.

31.

32.

33.

Galaxy seeks to contend that, not only should it have its costs, but that those costs should be
on an indemnity basis; namely, that the Appellant should be ordered to pay all costs incurred
by the Respondent and not merely such costs that are proved reasonable upon a taxation of
costs.

The Respondent contends in summary that it was readily apparent to the Appellant since the
sale of Union Wharf on 31 January 2025 (which was before the hearing of this appeal), that he
could not get an order to stop the sale of Union Wharf. This was the order that was being
appealed. Therefore, the Appellant has engaged in futile and baseless litigation in pursuing this
appeal and should be made to pay all of Galaxy's costs in defending this appeal.

Whilst this is an attractive argument, it was not specifically asked for before the submissions
on costs. Further, it would prolong these proceedings as it would necessitate further argument
and probably evidence before a proper decision could be made on this "unusual” order for
Indemnity Costs.

However, | note that this appeal provoked intensive argument and submissions that
necessitated a senior attorney, and I would order the Appellant to pay costs fit for one King’s
Counsel and one Junior Counsel.



CONCLUSION

34. For the reasons given above, | order the Appellant to pay the Second Respondent's costs of the
appeal, certified fit for one King's Counsel and one Junior Counsel. Such costs are to be taxed
by the Registrar in default of agreement between the parties.

The Honourable Mr. Justice Smith, JA

35. | agree.

The Honourable Mr. Justice Evans, JA

36. | also agree.

The Honourable Mr. Justice Turner, JA



