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******************************************************************** 
Criminal Appeal – Appeal against conviction – Assault with a deadly weapon – Criminal 
Procedure Code S.11(1) - Whether verdict is Unsafe  –  whether verdict is unreasonable and 
cannot be supported having regard to the evidence 

On Friday 3 August, 2018 at the Lynden Pindling International Airport, New Providence the 

appellant, a taxi cab driver, drove her vehicle in such a manner so as to unlawfully assault Eleanor 

Johnson. She was charged with assault with a Dangerous Instrument, contrary to Section 265 (5) 

of the Penal Code Chapter 84 and on July 8, 2019 was convicted by a Magistrate. She has appealed 

the decision on seven grounds, inter alia that the verdict is unsafe, is unreasonable and cannot be 

supported having regard to the evidence, as well as, “that the Magistrate took extraneous matters 

into consideration and confused the failure to obey the Road Traffic officer with an unlawful 

assault”. The court heard the appeal and reserved its decision. 

Held: appeal dismissed; the conviction and sentence imposed by the magistrate is affirmed. 



The Magistrate considered the appellant’s vehicle to have been used as an instrument of offence 

and that it is capable of being a dangerous instrument or means. She also concluded that the 

complainant apprehended immediate personal violence to herself because of the actions of the 

appellant. Furthermore, there was no justifiable use of force in self-defence as from the record of 

the Magistrate this issue was never raised by the appellant or from the facts of the case put forward 

by the prosecution. This was a proper application of the law in this area to the facts of this case. 

Consequently, there is no merit in this complaint. 

Dean v. The Commissioner of Police MCCrApp & CAIS No. 26 of 2010 followed 

R v Galbraith 73 Crim. App. R. 124 C.A considered 

Regina v W.H. 2013 SCC 22 considered 

______________________________________________________________________________ 

 

J U D G M E N T 
______________________________________________________________________________ 

Judgment by the Honourable Mr. Justice Roy Jones JA, 

1. Bianca Munnings (“the appellant”) was charged and convicted of assault with a deadly 

instrument on July 8, 2019 before Senior S. & C. Magistrate Carolyn Vogt-Evans. (“the 

Magistrate”). She was sentenced to pay a fine of One Thousand Dollars ($1,000.00) or eight 

(8) months imprisonment in lieu of the fine. She has appealed the conviction and sentence 

before this court. 

2. The case for the prosecution was that on Friday, 3rd August 2018, while at the Lynden Pindling 

International Airport (LPIA’) the appellant, a taxi driver, was situated in the taxi waiting line 

when she solicited several guests coming from inside the airport. She put them into her vehicle 

and then drove out of the taxi line travelling in an eastward direction. Ms. Eleanor Johnson 

(“the complainant”) stepped into the road and attempted to flag down the appellant. Despite 

this the appellant travelled toward her at a high rate of speed resulting in the complainant 

jumping out of the way. As the complainant jumped, she knocked the vehicle and shouted, 

“Bianca, what are you doing?” 

3. The case for the appellant was that she was parked in line behind several unlicenced taxis when 

several guests came out of the airport terminal and went by the rental car area. She solicited 

them and they agreed to come into her taxi. After placing them into her taxi, she drove in an 

easterly direction. The complainant stepped into the road to flag down the taxi. The appellant 

did not stop the vehicle causing the complainant to hit on the window and jump out of the way 

to avoid being hit. On these facts the appellant contends that the charge of assault with a deadly 

instrument has not been proven by the respondent. 

4. The appellant filed seven grounds of appeal challenging her conviction: 



“Grounds  of Appeal: 

1) The verdict is unsafe; 

2) The verdict is unreasonable and cannot be supported having 

regard to the evidence; 

3) That the Magistrate took extraneous matters into 

consideration and confused the failure to obey the Road 

Traffic officer with an unlawful assault; 

4) That under all the circumstances of the case, the decision is 

unsafe or unsatisfactory; 

5) That the decision was erroneous in point of law, specifically 

the failure of the Magistrate to 

a) properly apply the principle in R v Galbraith at the “No 

Case to Answer” stage; and 

b) in failing to apply the ‘justifiable use of force not 

extending to a blow in defence of a legal right’ provisions 

of the Penal Code; and 

c) to properly resolve material doubt create d by conflicting 

evidence of prosecution witnesses in favour of the 

Defendant instead of trying to justify the same by 

reference to a series of logical presumption based upon a 

flawed understanding of the facts; 

6) That the decision of the Magistrate passed was based on a 

wrong principle or was such that a Magistrate viewing the 

circumstances reasonably could not properly have so 

decided—namely that the failure to obey the Road traffic 

Officer’s directive does not in and of itself amount to an 

unlawful assault; 

7) That there was material illegality and/or irregularity, other 

than hereinbefore mentioned, substantially affecting the 

merits of the case which was committed in the course of the 

proceedings—namely the fact that the appellant was never 

informed of, or cautioned in respect of, or questioned in 

relation to, one of the charges for which she was before the 

Court (the charge relating to S.208 (2) of the Penal Code).” 

5. Grounds One, Two, Three and Four and Ground Six can conveniently be considered together. 

Grounds One through Four and Ground Six 



Verdict Unsafe; Verdict Unreasonable; Magistrate took extraneous matters into 

consideration and confused the failure to obey Road Traffic Officer with unlawful 

assault; Decision unsafe or unsatisfactory; Decision based on wrong principle of law. 

6. Counsel for the appellant contends that the verdict is unsafe as the Magistrate misdirected 

herself in coming to the conclusion that the complainant was in the path of the appellant’s 

vehicle. They argue that the Magistrate’s conclusion that “if the virtual complainant had not 

moved she would undoubtedly been struck” is not a correct interpretation of the evidence. All 

the witnesses (except for Yoko-Ono Evans) point to the appellant driving in a straight line 

exiting the area, and have the complainant entering the road from the southern side, toward the 

exiting vehicle. From this, counsel for the appellant contends that the complainant put herself 

in the vicinity of the appellant’s vehicle causing her to have to step back to avoid being hit.  

Accordingly, they argue that there is no basis on these facts to impute the necessary intent to 

cause fear by the appellant. 

7. Nevertheless, the tribunal of fact, in this case, the Magistrate heard the facts and imputed the 

necessary intent to the appellant. In Dean v. The Commissioner of Police  MCCrApp & 

CAIS No. 26 of 2010 this court differently constituted said: 

“The law has been stated over and over in these courts, and that 

is, where it is an issue of fact, unless the decision is shown to be, 

for example, one that no reasonable tribunal, properly seized of 

the facts, could have come to, then an Appellate Court s hould 

not interfere with the decision by the trial court. That is for very 

good reason, because this court does not have the benefit of 

seeing the witnesses or appreciating the atmosphere in the trial 

court as the case progressed. Sometimes courts learn more from 

what is not said and by a person's reaction to what is said than 

they do from the words used by the particular witness. At the 

end of the day, in these circumstances, we are not in a position 

to second-guess the magistrate and we will not do so.” 

8. The appellant’s second complaint is that the verdict is unreasonable. Counsel for the appellant 

argues that the complainant could have jumped from the path of the vehicle for several reasons 

apart from avoiding being hit. However, this was not the finding of the Magistrate, and a Court 

of Appeal is normally deferential to findings of fact by a judge sitting as a jury unless it can be 

shown that it was patently wrong. In Regina v W.H. 2013 SCC 22 the Supreme Court of 

Canada Cromwell J, said: 

“The traditional test for unreasonable verdict applies to cases 

such as this one in which the verdict is based on an assessment 

of witness credibility. In applying the test, the Court of Appeal 

must show greater deference to the trier of fact's assessment of 

witness credibility given the advantage it has in seeing and 



hearing the witnesses' evidence. This applies with particular 

force to verdicts reached by juries. It is for the jury to decide, 

notwithstanding difficulties with a witness' evidence, how much, 

if any, of the testimony it accepts. Credibility assessment does 

not depend solely on objective considerations such as 

inconsistencies or motive for concoction; accordingly, the jury 

is entitled to decide how much weight it gives to such factors. 

The reviewing court must be deferential to collective good 

judgment and common sense of the jury. While appellate review 

for unreasonableness of guilty verdicts is a powerful safeguard 

against wrongful convictions, it is also one that must be 

exercised with great deference to the fact-finding role of the 

jury. Trial by jury should not become trial by appellate court on 

the written record.” 

9. There is nothing on the facts of this case to suggest that the Magistrate was patently wrong in 

arriving at the conclusion that she did. 

10.  The third complaint of counsel for the appellant is that the act of disobeying an order to stop 

by a Road Traffic Officer cannot on the facts amount to an assault with a deadly or dangerous 

instrument and so is based on the wrong principle of law. On the facts found by the Magistrate, 

the behaviour of the appellant went beyond disobeying an order to stop by a Road Traffic 

Officer. The Magistrate found as a fact that it constituted an assault with a deadly or dangerous 

instrument, which in this case was a vehicle. The learned authors of Archbold 2005 discussed 

what is required to prove an assault at para 19-166a: 

“When the term "assault" is used to include a battery, it may be 

defined as an act by which a person intentionally or recklessly 

causes the complainant to apprehend immediate unlawful 

personal violence or to sustain unlawful personal violence: See 

R. v. Kimber,77 Cr.App.R. 225 at 228, CA. When, as is usually 

the case, the word "assault" is used to mean a battery it simply 

means an act by which a person intentionally or recklessly 

applies unlawful force to the complainant: R. v. Williams (G.),78 

Cr.App.R. 276 at279, CA; DPP v. Morgan [1976] A.C. 182, HL 

(per Lord Simon at pp. 216,217); Haystead v. DPP,164 J.P. 396, 

DC. Provided those ingredients are proved, the offence will have 

been committed however slight the force (see 1 Hawk. c. 62, s.2). 

11.  In this case, the Magistrate considered the appellant’s vehicle to have been used as an 

instrument of offence and that it is capable of being a dangerous instrument or means. She also 

concluded that the complainant apprehended immediate personal violence to herself because 

of the actions of the appellant. Furthermore, there was no justifiable use of force in self-defence 

as from the record of the Magistrate this issue was never raised by the appellant or from the 



facts of the case put forward by the prosecution. In our view, this was a proper application of 

the law in this area to the facts of this case. Consequently, there is no merit in this complaint. 

Ground Five: The Magistrate failed to apply the principle in R v Galbraith at the end of 

the prosecution’s case. 

12.  Counsel for the appellant submitted the Magistrate failed to apply the test in R v Galbraith 73 

Crim. App. R. 124 C.A. The learned authors of Archbold gave the following guidance on 

assessing whether there is a case to answer at the end of the prosecution’s case. 

“In R. v. Galbraith 73 Cr.App.R. 124, CA, the earlier authorities 

were reviewed, and guidance given as to the proper approach: 

"(1) If there is no evidence that the crime alleged has 

been committed by the defendant there is no difficulty–

the judge will stop the case. (2) The difficulty arises 

where there is some evidence, but it is of a tenuous 

character, for example, because of inherent weakness or 

vagueness or because it is inconsistent with other 

evidence. (a) Where the judge concludes that the 

prosecution evidence, taken at its highest, is such that a 

jury properly directed could not properly convict on it, 

it is his duty, on a submission being made, to stop the 

case. (b) Where however the prosecution evidence is such 

that its strength or weakness depends on the view to be 

taken of a witness's reliability, or other matters which 

are generally speaking within the province of the jury 

and where on one possible view of the facts there is 

evidence on which the jury could properly come to the 

conclusion that the defendant is guilty, then the judge 

should allow the matter to be tried by the jury" (per 

Lord Lane C.J. at p. 127). 

The Lord Chief Justice then observed that borderline 

cases could be left to the discretion of the judge.” 

13.  After hearing the prosecution’s case and the submissions of counsel on both sides, on whether 

there was a case to answer, the Magistrate gave the following ruling: 

“…The Court having considered the extensive no case 

submissions by counsel for the defendant, Mr. Maillis, and the 

response by Prosecution and the Court being cognizant of the 

general principles laid down in the landmark case of Galbraith, 

also in consideration of Section 203 of the Criminal Procedure 

Code, Statute Laws of the Bahamas, the Court finds that in 

relation to count two which falls under the first limb of 



Galbraith, there is no evidence as it relates to count 2. The 

defendant is therefore acquitted and discharged. 

However, the Court finds Prosecution has made out a prima 

facie case against the defendant in relation to count one and 

therefore called upon to put on her defence.” 

14.   In our view the Magistrate was clearly aware of the principles in Galbraith and sitting as a 

tribunal of fact and law took the view that the prosecution made out a prima facie case against 

the appellant. There is no merit in this ground. 

Ground Seven: That there was material illegality in the trial when the respondent failed 

to inform the appellant of the charge Abusive and Insulting Language under S.208(2) of 

the Penal Code. 

15.  Counsel for the appellant contends that the appellant was never interviewed in respect to the 

second count. This he says is a constitutional irregularity which taints the entire action. In our 

view this contention is not borne out by the evidence as recorded by the Magistrate in her 

decision. The Magistrate had this to say: 

“PC 3673 Shonari Rolle gave sworn evidence that, on the date 

in question acting on information received, he contacted the 

accused and invited her into the police station. That the 

defendant was charged with “Assault with a Deadly 

Instrument” and “Abusive and Insulting Language”. That he 

arrested and charged the defendant with same. 

Sgt. 1426 Kym Flowers gave sworn evidence that Tuesday 

7th August 2018, while on duty he recorded the witness statement 

of the defendant under caution… Mr. Mallis further asked the 

witness if he informed the defendant that she was suspected of 

Assault with a dangerous instrument and abusive and insulting 

language to which the witness replied he  informed her of the 

charge of assault but not the abusive and insulting language.” 

16.  Criminal Procedure Code S.11(1) provides that: 

“In making an arrest the peace officer or other person making 

the same shall actually touch or confine the body of the person 

to be arrested, unless there be a submission to the custody by 

word or action. 

 (2… 

Provided that nothing in this section contained shall be deemed 

to justify the use of greater force than was reasonable in the 



particular circumstances in which it was employed or was 

necessary for the apprehension of the offender. 

17.  In this case from the evidence, the appellant was invited to the police station and voluntarily 

submitted to custody. A statement was taken from her, and she was subsequently charged with 

the offences. There was no breach of the appellant’s constitutional rights nor was there any 

unfairness in the process to which she was subjected. Accordingly, there is no merit in this 

ground. 

Conclusion and Disposition 

18.  For all the above reasons, we dismiss this appeal and affirm the conviction and sentence of the 

appellant. 

 

__________________________________________ 

The Honourable Mr. Justice Jones, JA 

 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 

 

__________________________________________   

The Honourable Madam Justice Bethell, JA 

 


