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On 9 March 2017, while the respondent was a Physical Education teacher at the North Long Island 
High School, he gave a ride to 16-year-old Destyne James Smith, a student of the school, and Ms. 
Deloris Miller. Miller sat in the cab of the respondent’s truck while Smith sat on the back of the 
truck. The evidence revealed that many items were on the back of the respondent’s truck and he 
was driving at a high rate of speed. Along the drive Smith was thrown from the truck and died as 
a result. Smith suffered from a fractured skull with intracranial hemorrhage.  
 
The respondent was charged with manslaughter by negligence. He pleaded guilty and was fined 
$2,500.00 or one year imprisonment. He was also placed on probation for five years during which 
time he was to drive carefully, obey the rules of the road and not drive anyone under the age of 
eighteen, failing which he would be imprisoned for two years. The respondent was also ordered to 
pay $10,000.00 as compensation to the mother of the deceased.  
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The appellant appeals the sentence imposed by the learned judge as being based on a wrong 
principle of law and unduly lenient. They submit that a period of incarceration would be the proper 
sentence.  
 
Following the Court reserving its decision in this appeal, the respondent was found shot to death.  
 
Held: Leave to appeal against sentence granted. Sentence would have been quashed and a sentence 
of twelve months imprisonment would have been substituted. The $2,500.00 fine is to be returned 
to the respondent’s estate; the compensation order is appropriate in the circumstances.  
 
The appellant is of the view that the sentence for the offence was not proportionate to the offence 
of manslaughter by negligence but rather to the offence of killing in the course of dangerous 
driving. Further, that the judge took into account matters she ought not to have taken into account 
in sentencing the respondent. The respondent’s position is that the fine and compensation were 
paid following the expiration of the statutory time period imposed for appealing. His sentence is, 
therefore, spent and the Court is not competent to set aside a spent sentence. In any event, the 
respondent submits that the sentence imposed by the judge was appropriate.  
 
The respondent was sentenced as if he had been convicted for the offence of killing in the course 
of dangerous driving instead of in accordance with the offence of manslaughter by negligence. The 
sentence, therefore, was based on a wrong principle of law. Regarding the leniency of the sentence, 
leniency is not an unwelcome guest, but it must be balanced. In this regard, the court must always 
weigh the circumstances of the offence and that of the offender. Further, a sentencing judge is 
required to always bear in mind the principles of sentencing: retribution, prevention, deterrence 
and rehabilitation. In the present case, while the judge was clearly aware of the principles of 
sentencing she failed to apply them to the circumstances of the offence. The sentence imposed 
was, therefore, unduly lenient. A period of incarceration ought to have been imposed to reflect the 
seriousness of the offence and the need to act as a general deterrent to others.  
 
Attorney General v Larry Raymond Jones, Patrick Alexis Jervis & Chad Goodman SCCrApp. Nos. 
12, 18 & 19 of 2007 considered 
Attorney General's Reference No. 4 of 1989 [1990] 1 WLR 41 applied 
Caryn Moss v. The Director of Public Prosecutions SCCrApp. & CAIS No. 230 of 2018 
considered 
R v Brown [2001] BHS J. No. 43 considered  
R v Dominic Moss (2008) (unreported) mentioned  
R v Elena Sparta 2013 (unreported) distinguished  
R v Gumbs (1927) 19 Cr. App. R. 74 applied 
R v Miller [1984] BHS J. No. 83 considered 
Raphael Neymour v The Attorney General SCCrApp. No. 172 of 2010 applied  
Regina v Adomako [1994] WLR 288 considered  
The Commissioner of Police v Brian Botham MCCrApp. & CAIS No. 134 of 2015 considered 
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 J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. On 10 November 2020, we heard the submissions of Counsel; and reserved our decision for 
delivery at a later date. We do so now. However, before proceeding further, we must 
acknowledge that the respondent has died. It was reported that he was found on New Year's 
Day, shot to death on the grounds of Stapledon School, New Providence, where he had been 
transferred following the incident giving rise to this appeal. Thus, our decision is of no 
consequence to him; but it ought to provide guidance to courts on the approach to be taken 
when sentencing a defendant.    
 

2. The respondent was charged with manslaughter by negligence contrary to section 293 of the 
Penal Code and appeared before Madam Justice Carolita Bethell ("the Judge") (as she then was) 
on 6 November 2019. The particulars of the charge were that on 9 March 2017, the respondent 
negligently caused the death of Destyne James Smith ("Smith"). The respondent pleaded, 
"Guilty", to the charge and the Judge sentenced him to a fine of $2,500.00 (two thousand five 
hundred dollars) or one year's imprisonment. The Judge placed the respondent on probation for 
a period of five years during which time he was to drive carefully, obey the rules of the road 
and not to drive anyone under the age of eighteen years, failing which he is to be imprisoned 
for two years. The Judge also ordered the respondent to pay compensation to the mother of the 
deceased in the sum of $10,000.00 (ten thousand dollars). The appellant regards the sentence 
as being based on a wrong principle of law and that it was unduly lenient; and has sought leave 
to appeal the sentence arguing that the proper sentence in the circumstances of this case is one 
that involves a period of incarceration. 

The Facts 

3. The facts surrounding the incident that resulted in the death of Smith are extracted from the 
facts read to and accepted by the respondent in the hearing before the Judge. 
 

4. On 9 March 2017, in Millar’s Settlement, Long Island, the respondent, a Physical Education 
teacher at North Long Island High School ("NLI"), gave a ride in his truck to Ms. Deloris Miller 
and 16-year-old, Smith, who was a student at NLI. Ms. Miller sat in the passenger seat in the 
cab and Smith sat on the back of the truck. The respondent pulled off even before Smith was 
properly seated and Ms. Miller shouted to the respondent to allow Smith to seat himself 
properly. The respondent stopped and allowed Smith to seat himself in the bed of the truck. 
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5. The respondent drove to NGM Major School where he collected two mattresses and placed 
them on the back of the truck. He had tried to put three mattresses on the truck but was dissuaded 
from doing so by Ms. Miller. Ms. Miller told Smith to sit on a tire that was on the bed of the 
truck, between the rear glass of the truck's cab and the mattress. However, the respondent moved 
Smith and placed him on top of the mattress by the tailgate. Smith's feet hung facing opposite 
the front of the truck. 
 

6. During their journey, one of the mattresses blew off the truck over Smith's head. They tried to 
place the mattress back on the truck but failed; and the mattress was left on the side of the road. 
The respondent's next stop was at the Greek's Fish House where he picked up four large bags 
of ice. Ms. Miller, again, warned the respondent that there was no space for the ice in the bed 
of the truck. The respondent moved Smith and put the ice in the spot where Smith had been 
sitting; and moved Smith to sit on the top of the mattress by the tailgate. Again, Ms. Miller told 
the respondent that that would not work; but the respondent said, "The boy would be okay". 
 

7. As they drove, Ms. Miller glanced at the speedometer and noticed that the vehicle was travelling 
at 50 m.p.h. Smith tapped his foot and used hand gestures - that Ms. Miller took to mean - for 
the respondent to stop. Minutes later, the mattress and Smith were thrown off the truck, but it 
was not until Ms. Miller insisted repeatedly that the respondent stop the truck, that he brought 
it to a standstill. They exited the vehicle and went to where Smith lay dying. It was later revealed 
that Smith had died from a fractured skull with intracranial hemorrhage. 
 

8. The respondent told officers who responded to the scene of the accident that he had been 
traveling about 35 m.p.h. The speed limit for that stretch of road was 20 m.p.h. During his 
interview with the police the respondent recounted the events and said he was driving at about 
30 to 35 m.p.h. He also said that he had used string to tie down the mattress. The respondent 
was later charged with manslaughter by negligence; a charge to which he entered a guilty plea 
and was fined. 
 

9. In the sentencing phase of the trial, the Judge remarked: 
 

"THE COURT: But you have to position yourself on 
island life, where there are not school buses passing up 
and down. They have to rely on persons giving them a 
ride. What he did is -- nothing can mitigate against the 
fact that he did something that was very wrong and very 
reckless and it ended in the death of a young boy; a young 
upcoming athlete as well, probably somebody he trained. 
But the thing is, it's not the same circumstances as 
 in Nassau where you can get on a jitney and get hither 
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and tither (sic). And  it's long. Long Island is very long. 
That's why it's called Long Island. And it's ages to get 
from somewhere to another without the help of others. So 
 you have to bear that in mind. Sadly, this is the outcome 
of this." 

 
10. I am unable to find in the transcript of the hearing where evidence was led before the Judge 

as to these conditions referred to by her. It appears she may have been speaking from her 
personal experience, but this was not something of which she could take judicial notice 
according to the Evidence Act: See s. 80.  

 
11. The Judge, in imposing sentence said: 

"THE COURT: So that you could see it.  

Now the Court has taken into consideration all of the 
mitigating circumstances -- all the submissions in 
mitigation, sorry, handed down by the Convict's attorney 
and the very passionate submissions of Crown counsel. 
You have cited the principles of sentencing. And 
generally those are used in criminal matters where the 
mental element has been shown, they have been exercised 
by offenders. In this case sadly, it's a sad case. It's what is 
considered involuntary manslaughter. The Defendant did 
not set out to cause the death of Destyn Smith. It was 
caused by his reckless and negligent driving.  

 I do agree with you, Ms. Murray, that as a teacher for so 
many years, not a youngster -- in 2017 he was what? 59. 
By no means a young man. He should have been seized 
with the wisdom that comes as you grow older. And 
whether he was rushing to his track meet, taking all sorts 
of things, he ought to have taken care. Not only care on 
the road, loading his vehicle with things that could have 
caused other accidents. We have learned that  one of 
the mattresses flew off. It could have flown into the path 
of a driving vehicle causing another crash. Sadly, it took 
the life of a young promising athlete.  

 To say that the Defendant is not contrite is something that 
I can't accept. I'm sure this will be with him for the rest 
of his life. The fact he caused the death, not only of 
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another person, he caused the death so carelessly. I 
 hope it stays with him for the rest of his life so he never 
ever does something again such as this.  

 My sentence, of course, has to reflect retribution. 
Deterrence for him. It must be preventative, as well for 
not allowing him to do the same again. I don't think he 
needs rehabilitation. 

 The mitigating circumstances I've found is this: He 
pleaded guilty before going to trial, taking the witnesses 
through this and the taking up the time of the Court.  

 The aggravating circumstances I've found that -- and I 
have not heard from the witness Miller, but if, according 
to her statement, she did warn him a number of times, 
that certainly goes to aggravating. The fact that he was 
going over the maximum speed, taking a youngster on the 
back of the  vehicle -- on a loaded vehicle and driving 
above the speed limit. They are all aggravating 
circumstances.  

 The Court in sentencing the Defendant will not go to a 
custodial sentence. I  don't think this deserves to be given 
a custodial sentence. I believe that he has hopefully learnt 
his lesson. Sending him to prison will not make him a 
 better driver.  

 What the Court will do is fine him the sum of $2,500 or 
one -year imprisonment; will also place him on a bond of 
probation for the next five years. The condition being that 
he drive carefully, obey the rules of the road, and is not 
allowed to drive anyone under the age of 18.  

 Should he breach the bond of probation, he will serve two 
-years  imprisonment. He's also to compensate the 
mother of the deceased in the sum of $10,000." [Emphasis 
added] 

12. Counsel for the appellant argued strenuously before the Judge for the respondent to be 
incarcerated and that "the sentence must be able to be a deterrent and to any person 
minded to act in a similar fashion." For the reasons outlined above, the Judge declined to 
sentence the appellant to prison. 
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The Appeal 
 

13. The appellant filed their appeal against the Judge's imposition of a fine on 13 November 2019, 
because they held the view that given the circumstances of the case, the penalty the respondent 
ought to have received was, at a minimum, a sentence of imprisonment given the egregious 
nature of the offence. The grounds of the appeal were as follows: 

"1.That the sentence passed was based on a wrong 
principle of law, and   

2. That the sentence passed was unduly lenient." 

The Relevant Statutes 

14. A number of statutes are of some moment to the appeal and I refer to those I consider pertinent 
in the circumstances. 

The Court of Appeal Act 

15. The appellant has approached the Court to have us set aside a sentence imposed by a Supreme 
Court Judge. They are able to do this pursuant to section 12(3) of the Court of Appeal Act 
("the CA Act") which states: 

"(3) The Attorney-General on behalf of the Crown may, 
with the leave of the  court appeal to the court against any 
sentence passed after the coming into operation of this 
section on a person —  

(a) convicted on information in the Supreme Court; 
or  

(b) sentenced by the Supreme Court under 
subsection (2) of section 218 of the Criminal 
Procedure Code Act,  

unless the sentence is one fixed by law." 

16. I will mention here the proviso to section 13(1) of the CA Act because the respondent 
requested that if we were to allow the appeal, we should resort to it. Section 13(1) states, inter 
alia: 

"13. (1) After the coming into operation of this section, 
the court on any such appeal against conviction shall 
allow the appeal if the court thinks that the verdict 
should be set aside on the grounds that —  
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… 

  Provided that the court may, notwithstanding that 
it is of the opinion that the point raised in the appeal 
might be decided in favour of the appellant, dismiss the 
appeal if the court considers that no miscarriage of justice 
has actually occurred.  

The Penal Code 

17. The charge the respondent faced was laid under section 293 of the Penal Code. That section 
states: 
 

"293. Whoever commits manslaughter by negligence 
shall be liable to imprisonment for five years; and 
whoever commits manslaughter in any other case shall be 
liable to imprisonment for life". 

 
18. Section 13 of the Penal Code defines what constitutes "negligence" for the purposes of the 

Act as follows: 

"13. (1) A person causes an event negligently if, without 
intending to cause the event, he causes it by voluntary act, 
done without such skill and  precaution as are reasonably 
necessary under the circumstances, or as he is in the 
particular case bound by law to have and use, for 
preventing the event from being caused.  

 (2) Moreover, if an act is such that, notwithstanding the 
use of skill and precaution, it is likely to cause an event 
which there is no justification for causing, the act (if not 
done with intent to cause that event) is negligently 
 done with reference to causing that event, even though it 
be done with skill and precaution." 

19. Section 119(1)-(3) of the Penal Code has as its side note, "General rules as to fine and 
penalties" and provides: 

"119. (1) Subject to the provisions of this Code or of any 
other Act relating to the offence, the court may, in its 
discretion, sentence any person convicted before it of an 
offence punishable by penalty or fine, to any less 
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 penalty or fine than that prescribed by this Code, or such 
other statute, for the offence.  

 (2) Where a person is convicted of any indictable offence, 
the court may, in its discretion, sentence him to pay a fine 
in addition to any other punishment to which he is 
sentenced.  

 (3) Where the amount of the fine which a person may be 
sentenced to pay upon conviction on indictment is not 
expressly limited, the amount of fine to which he may be 
sentenced shall be in the discretion of the court, 
 provided it shall not be excessive." [Emphasis added] 

20. Thus, it is readily apparent that a court sentencing a defendant even on an indictable offence, 
may sentence the person to a lesser penalty than that prescribed by the statute; and may also 
sentence the person to a fine in addition to any other punishment imposed. However, missing 
from section 119 of the Penal Code is the power of a court to substitute a fine in place of a 
penalty prescribed by the Act. To place this in context, the punishment for a section 293 
offence is liability to five years' imprisonment. This means therefore, that as this is an 
indictable offence, the court may impose a sentence of less than five years; but may, in 
addition to that lesser penalty, impose payment of a fine. 
 

21. Notwithstanding section 119, section 123 of the Penal Code states specifically as follows: 
  

"123. The court before which a person is convicted of any 
offence, punishable otherwise than with death, or by a 
minimum term of imprisonment may, according to the 
circumstances of the case, substitute for a punishment 
assigned by this Code a different punishment, as follows 
—  

 (1) the court may substitute a fine, which in the 
case of a summary offence shall not exceed five 
hundred dollars;" 

 
The side note to section 123 reads, "Imposition of alternative punishments". 
  

22. Section 123 was enacted by an amendment to the Penal Code, No. 12 of 1984, s. 2. Thus, the 
Judge had the authority to substitute a fine for incarceration at the time she sentenced the 
respondent. 
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The Road Traffic Act 

23. The intention of the appellant to subject the respondent to a more rigorous sentencing regime 
than the usual road traffic offence is evident when one has regard to the provision in the Road 
Traffic Act ("RTA") that deals with killing in the course of dangerous or reckless driving. 
Section 44 of the RTA states: 
 

"44. (1) Any person who causes the death of another 
person by the driving of a motor vehicle on a road 
recklessly, or at a speed or in a manner which is 
dangerous to the public, having regard to all the 
circumstances of the case, including the nature, condition 
and use of the road, and the amount of traffic which is 
actually at the time, or which might reasonably be 
 expected to be, on the road, shall be guilty of an offence 
and shall be liable on conviction therefor on information 
in the Supreme Court to a fine not less than five thousand 
dollars but not exceeding ten thousand dollars or 
 to imprisonment for a term of four years, or to both the 
fine and imprisonment." 

 
24. Another indicator of the appellant's view of the charge is that the charge was brought under 

the Penal Code, an Act that covers aberrant criminal behaviour, instead of under the RTA 
which is more akin to a regulatory statute; and touches on offences outlined thereunder, as 
more peripheral matters than to its general purpose of regulating matters related to road traffic 
and vehicles. 
 

25. An entry found in Dangerous Driving and Causing Death by Dangerous Driving (2001) 
165 JPN 942 states the following: 

 
“A person is to be regarded as driving dangerously if — 
 

- the way he drives falls far below what would be 
expected of a competent and careful driver, and 
 
- it would be obvious to a competent and careful 
driver that driving that way would be dangerous: 
Road Traffic Act 1988, s.2A. 

… 
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The test is objective. The issue is the quality of the 
driving, not the state of the mind of the driver. Do the 
jurors or the magistrates think that it was 
dangerous? Attorney General's Reference No.4 of 
2000 (2001) The Times March 27, 2001; Aitken 
v. Lees 1994 SLT 182.” 

26. Thus, the prosecution signaled their expectation that the seriousness of the offence with which 
the respondent was charged, would, if the respondent was found to be guilty of the offence, 
result in a penalty commensurate with the offence charged. That that did not occur is the 
source of their charging and the cause for their appeal. 

Ground 1 - That the sentence passed was based on wrong principle of law 

27. The appellant submits that the Judge erred by passing a sentence on the respondent that was 
appropriate perhaps for the offence of killing in the course of dangerous driving but not for 
the more serious offence of manslaughter by negligence. As evidence of this contention, 
Counsel for the appellant, Ms. Janessa Murray, adverted our attention to page 29 of the 
transcript where the Judge made mention of a 2013 Supreme Court case, R v Elena Sparta, 
2013 (unreported) she heard and imposed a fine of $8,000 or one year's imprisonment; and 
possibly using that case as a precedent for sentencing the respondent. The difficulty identified 
by Ms. Murray was that Sparta involved the offence of killing in the course of dangerous 
driving. The appellant argued that the "differing elements of the offences, level of 
culpability required and maximum sentences allowed is distinct and should not have 
been a consideration for guidance" by the Judge. 
 

28. There is merit in the appellant's complaint. In R v Brown [2001] BHS J. No. 43 two police 
officers were charged with manslaughter by negligence and killing in the course of dangerous 
driving. The brief facts were that both officers were engaged in an apparent race in their 
respective patrol cars traveling east on John F. Kennedy Drive, side by side, one of them in 
the lane for vehicles traveling west. While attempting to return to his proper lane due to 
oncoming traffic, the driver lost control of his vehicle and crashed into a tree, killing his front 
seat passenger. The evidence led at the trial suggested that the crashed vehicle was traveling 
at a rate of speed of at least 67 m.p.h., on a stretch of road that had a speed limit of 45 m.p.h.   
 

29. At the close of the Prosecution's case, a no case to answer submission was made on behalf of 
both defendants. Isaacs, J (A'g) found that the officer who crashed had a case to answer on 
both counts; but that the other officer would only be called upon to answer the killing in the 
course of dangerous driving charge as a prima facie case on the manslaughter charge had not 
been made out. At paragraph 3, Isaacs, J (A'g) opined: 
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"3 Section 310 of Ch. 77 states that "whoever causes the 
death of another person by any unlawful harm is guilty 
of manslaughter. If the harm was negligently caused, he 
is guilty only of manslaughter by negligence". I am 
 of the view that the degree of culpability and blame-
worthiness involved in this charge is greater than that 
necessary for a finding of guilt on a s.44(1) 
 charge." 

 
30. Ms. Murray relied on Regina v Adomako [1994] WLR 288 to support her submission but it 

may be used to demonstrate how actions that may ground a claim in tort may be so gross as 
to support a criminal charge. In Adomako, the defendant was an anaesthetist who, during an 
eye operation where the patient was on a ventilator, failed to notice that the tube connected to 
the ventilator became disconnected until the patient went into cardiac arrest. The patient died; 
and the defendant was charged and convicted of manslaughter. On his appeal to the House of 
Lords on a point certified by the Court of Appeal (Criminal Division) namely: 
 

"in cases of manslaughter by criminal negligence not 
involving driving but involving a breach of duty is it a 
sufficient direction to the jury to adopt the gross 
negligence test set out by the Court of Appeal in the 
present case  following Rex v. Bateman (1925) 19 
Cr.App.R. 8 and Andrews v. Director of Public 
Prosecutions [1937] A.C. 576 without reference to the test 
of recklessness as defined in Reg. v. Lawrence (Stephen) 
[1982] A.C. 510 or as adapted to the circumstances of the 
case?" 
 

31. Lord Mackey of Clashfern, L.C. speaking on behalf of the House (since the other members 
agreed with his judgment) said at page 296: 
 

"It is true that to a certain extent this involves an element 
of circularity, but in this branch of the law I do not believe 
that is fatal to its being correct as  a test of how far 
conduct must depart from accepted standards to be 
 characterised as criminal. This is necessarily a question 
of degree and an attempt to specify that degree more 
closely is I think likely to achieve only a spurious 
precision. The essence of the matter which is supremely a 
jury question is whether having regard to the risk of 
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death involved, the conduct of the defendant was so bad 
in all the circumstances as to amount in their judgment 
to a criminal act or omission." 

 
32. The respondent approached this ground with a two-pronged attack. First, Mr. Coleby indicated 

to us that after twenty-one days had expired the respondent and his attorney approached the 
Judge on the way forward; and were advised by the Judge to pay the fine and compensation. 
The respondent did so. Counsel for the respondent submits that by the payment of the monies 
required under the sentence of the Judge, the sentence is spent, and the Court is not competent 
to substitute and set aside a spent sentence. 
 

33. The second prong is in paragraphs 31-2 of the respondent's submissions. I set out paragraph 
31 where the following appears: 
 

"31. We submit that at trial the Learned Judge did have 
operating in her mind that the action of the Respondent 
did not amount to a crime and there being no other 
criminal behaviour or factor/s (sic) that caused the death 
 she then applied the law as it relates to Killing in the 
Course of Dangerous Driving which we had maintain 
(sic) was the appropriate charge or alternatively she 
resorted to a lessor punishment sufficiently to send a 
 message that the incident was serious. In doing so the 
Learned Judge commented that on the island it is normal 
for persons to catch rides with others as Long Island is 
Long (sic); this is evidence that the Learned Judge (sic) 
 mind was in contemplation of driving, people catching 
rides, on out island people behaviour is different from the 
capital, and the length of the road with variable speed 
limits, when all is taken in its entirety the Learned 
 Judge rightly went outside the sentencing starting point 
for Manslaughter by Negligence and decided as she did 
alongside her other colleagues all of whom including 
herself elevated to Court of Appeal and Chief 
 Justice, this we submit makes her decision both correct 
and cogent since sentencing for Manslaughter by 
Negligence is always Common Law base (sic)." 

 
34. Paragraph 32 continues the respondent's view that the Judge sentenced the respondent with 

Killing in the Course of Dangerous Driving in mind. 
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35. By this startlingly frank assessment of the Judge's sentence, the respondent has in essence, 
accepted the criticism made by the appellant under this ground, to wit, that the sentence 
imposed by the Judge was based on a wrong principle of law.  
 

36. Evidently, the Judge was influenced by the respondent's plea in mitigation which disclosed 
his participation in the educational, extracurricular and social life in the school and the 
community. However, by his plea of guilty to the manslaughter charge it did not lie within the 
power of the Judge to convert this to a killing in the course of dangerous driving charge by 
sentencing the respondent in a manner commensurate with the traffic offence. 
 

37. Thus, this ground of appeal has merit. I hold the view, therefore, that the Judge erred by 
passing a sentence based upon the wrong principle of law.  

Ground 2 - That the sentence passed was unduly lenient 

38. Ms. Murray attacked the sentence imposed by the Judge due to the leniency shown to the 
respondent because in her opinion, such leniency was unwarranted given the serious nature of 
the charge and the egregious actions of the respondent. She accepted in principle that a Justice 
of the Supreme Court has a wide discretion when passing sentence but said that the discretion 
must be exercised judicially. She referred us to Caryn Moss v. The Director of Public 
Prosecutions SCCrApp. & CAIS No. 230 of 2018, where Evans, JA stated at paragraph 85: 
 

"85. We recognize that the Supreme Court is a court 
which has inherent jurisdiction. However, each crime 
created by law must necessarily be accompanied by a 
provision relative to the penalty for that crime. It is 
accepted that a trial judge in sentencing a convict has a 
discretion to  determine the appropriate sentence in each 
case. However, like all discretions vested in judicial 
officers that discretion must be exercised judicially. In 
that connection the trial judge must have regard to 
reported cases, and in particular to the guidance given by 
this Court from time to time in the so-called guideline 
cases.” 

 
39. Ms. Murray argued that the facts read to the Judge disclosed that the respondent had been told 

repeatedly by Ms. Miller about the unsafe loading of the mattresses and other items and that 
Smith had tried by tapping and hand gestures to get the respondent to stop, but to no avail. 
She pointed to this as an aggravating factor in the case which, she said, the Judge failed to 
take into account. Moreover, Ms. Murray submitted that when the Judge said that sentencing 
the respondent to a custodial sentence would not make him a better driver, the proper 
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consideration for the Judge ought to have been deterrence of the behaviour that led to the loss 
of Smith's life.  
 

40. Ms. Murray contended that as the Judge took into consideration matters she ought not to have 
and gave insufficient weight to aggravating factors, we should find that the Judge's sentence 
was unduly lenient; and that we ought to substitute a sentence proportionate to the offence. 
She cited the case of R v Miller [1984] BHS J. No. 83 as an exemplar for how the Court dealt 
with a manslaughter by negligence charge. In Miller, the Court considered the issue of 
“whether, on a count charging murder…the jury might properly return a verdict of 
manslaughter by negligence.” The court found: 
 

“…that the mode of causing harm provides a 
classification in respect of the offence of manslaughter. It 
is manslaughter but only manslaughter by negligence and 
this classification, as section 339 indicates, is for the 
purpose of specifying the maximum sentences which 
might be imposed in respect of manslaughter by 
negligence and manslaughter in any other case 
respectively.” 

 
41. Mr. Coleby's riposte to the appellant's submissions is that the respondent has already paid the 

fine imposed by the Judge because the time for appealing had passed and, in the 
circumstances, the appellant ought not to be granted leave to appeal. He submitted further, 
that the Judge imposed the appropriate sentence on the respondent in any event. However, 
once again he undermines his position by indicating that the Judge was right not to sentence 
the respondent based on a manslaughter charge but rather on a killing in the course of 
dangerous driving charge. I have already disposed of this submission on ground one. The cases 
he cited in support of his submissions all relate to traffic offences; and in my view, are 
generally unhelpful in this appeal. The Supreme Court case of R v Dominic Moss (2008) 
(unreported) cited by Mr. Coleby does demonstrate the different level of seriousness between 
the offence of manslaughter and the offence of killing in the course of dangerous driving. 

 
Discussion 

 
42. It is trite law that an appellate court will not interfere with a judge's sentence merely because 

the appellate court may have imposed a different sentence. Some error of principle must be 
disclosed. In R v Gumbs (1927) 19 Cr. App. R. 74 Lord Hewart, LC stated: 
 

“Two principles from time to time have been mentioned 
in this Court and in some cases they may have to be 
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considered together. One is that this Court never 
interferes with the discretion of the Court below merely 
on the ground that this Court might have passed a 
somewhat different sentence; for  this Court to revise a 
sentence there must be some error in principle." 

 
43. In Raphael Neymour v The Attorney General SCCrApp. No. 172 of 2010, this Court, 

differently constituted considered a sentence of five years imposed on the convict for 
manslaughter by provocation on an appeal by the Crown, that the sentence was unduly lenient. 
John, J said at paragraph 28: 

"28. In A. G.’s Reference No. 20 the case of Stephen 
Ronald Roast (1992) 13 Cr. App. R. (S) 377 the facts were 
as follows: The offender was convicted of robbery and 
possessing a firearm with intent to commit an indictable 
 offence. The offender and his accomplice went to a sub-
post office at nine o’clock in the morning just as the safe 
was being opened. The offender entered the premises 
wearing a balaclava and told the sub-post master to 
 open the safe. The offender’s accomplice stood at the 
door holding what appeared to be a shotgun. The 
offender and his accomplice ran away when an alarm was 
sounded, and the offender was detained by passers-by; 
his accomplice escaped. All the property was recovered. 
The offender was on  licence at the time of the offence 
from a sentence of 15 years’ imprisonment imposed in 
1981. He was sentenced to seven years’ imprisonment 
with three years’ imprisonment concurrent for the 
firearms offence.  

 In holding that the sentence was too lenient Lord Lane 
CJ, had this to say: 

‘We, as the words of Act indicate, have discretion in 
this matter. We first of all have to decide whether 
the sentence was too lenient. We then have to decide 
whether it was unduly lenient. Even in those 
circumstances we still have a discretion as to 
whether we should order the sentence to be 
increased or not.  

Our view in this case is that this sentence was too 
lenient. We do not however think that it fell so far 
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below what might properly be imposed by way of 
sentence as to justify our interfering with the 
sentence so as to increase it. We mention in that 
connection this fact, that we have said frequently, if 
not on every occasion when these cases have come 
before us on the Attorney General’s reference,that 
one of the features which we take into account is the 
fact that this is, so to speak, the second occasion 
when the offender has had to be worried, and 
worried no doubt he is as to the length of sentence 
which is to be imposed upon him: first of all at the 
trial and then again before this Court on the 
Attorney General’s reference.’” 

44. In Attorney General v Larry Raymond Jones, Patrick Alexis Jervis & Chad Goodman 
SCCrApp. Nos. 12, 18 & 19 of 2007, Sawyer, P referred to Stephen Ronald Roast (1992) 
Cr. App. R. (S) 377. The Crown had appealed the sentence of "Time served" in respect of 
Jones upon a resentencing for a conviction of murder. At paragraph 24, Sawyer, P cited that 
part of the judgment of Lord Lane, CJ in Attorney General's Reference No. 4 of 1989 [1990] 
1 WLR 41, where he outlined "the correct approach to the exercise of the power conferred 
by section 36(1) of the Criminal Justice Act 1988" (similar in terms to our section 13(3) of 
the CA Act). AG's Reference No. 4 involved, inter alia, incest committed by a father on a 
young daughter. At pages 45-6 Lord Lane said: 

"The first thing to be observed is that it is implicit in the 
section that this court may only increase sentences which 
it concludes were unduly lenient. It cannot, we are 
confident, have been the intention of Parliament to 
subject defendants to the risk of having their sentences 
increased — with all the anxiety that this naturally gives 
rise to — merely because in the opinion of this court the 
sentence was less than this court would have imposed. A 
 sentence is unduly lenient, we would hold, where it falls 
outside the range of sentences which the judge, applying 
his mind to all the relevant factors, could reasonably 
consider appropriate. In that connection regard must of 
 course be had to reported cases, and in particular to the 
guidance given by this court from time to time in the so-
called guideline cases. However it must always be 
remembered that sentencing is an art rather than a 
 science; that the trial judge is particularly well placed to 
assess the weight to be given to various competing 
considerations; and that leniency is not in  itself a vice. 
That mercy should season justice is a proposition as 
soundly based in law as it is in literature. 
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The second thing to be observed about the section is that, 
even where it considers that the sentence was unduly 
lenient, this court has a discretion as to whether to 
exercise its powers. Without attempting an exhaustive 
definition of the circumstances in which this court might 
refuse to increase an unduly lenient sentence, we mention 
one obvious instance: where in the light of events since the 
trial it appears either that the sentence can be 
 justified or that to increase it would be unfair to the 
offender or detrimental to others for whose well-being the 
court ought to be concerned.  
 
Finally, we point to the fact that, where this court grants 
leave for a reference, its powers are not confined to 
increasing the sentence." 

 
45. Although the court found that the trial judge had taken the exceptional step to suspend the 

sentences of 18 months' imprisonment on each count in their entirety, the court decided to go 
even further due to events that occurred since the convict was sentenced and made a probation 
order for three years on conditions. 
 

46. Sawyer, P went on to say at paragraphs 37-8: 

"37. In our judgment, while the learned judge’s decision 
is not based on statute or common law, and must 
therefore be set aside, it does not necessarily follow that 
this court, even if we were minded to do so, could now 
pass another sentence as Jones is no longer in custody and 
there is no express statutory provision which would 
enable this court to return him to prison as he was not 
sentenced in accordance with section 186(1) of the CPC. 
In addition, Jones has not been at liberty for over a year. 

 38. All we can now do, in order to rectify the record, is to 
quash the sentence of “time served” and substitute 
therefore a sentence of thirty years beginning on the 17 
March, 1988 the date of his conviction to reflect the 
intention of the sentencing judge: the Prison’s record 
should also be amended to reflect that fact." 

47. The Court in Larry Raymond Jones opined that a further thirty years' imprisonment may not 
have been deemed unduly severe, yet was content to recognise the progress made by Jones 
while in Prison and give effect to the less severe sentence intended by Isaacs, J. (as he then 
was). 
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48. Leniency is not an unwelcome guest at a sentencing but, as with all else in law, must be 
balanced. This is accomplished by a court weighing the circumstances of the offence and those 
of the offender. It also requires the sentencing judge to have those factors bearing on 
sentencing at the forefront of her mind, viz, retribution, prevention, deterrence and 
rehabilitation.  
 

49. In her sentencing remarks the Judge stated that "My sentence, of course, has to reflect 
retribution. Deterrence for him. It must be preventative ...". Further, the Judge said at page 
30 of the transcript: 

"You have cited the principles of sentencing. And 
generally those are used in criminal matters where the 
mental element has been shown, they have been exercised 
by offenders. In this case sadly, it's a sad case. It's what is 
 considered involuntary manslaughter." 

50. The Judge clearly appreciated those principles of sentencing which are taken into account 
when sentencing but fell into error when she treated the offence charged as a traffic offence. 
Moreover, having identified retribution, deterrence and prevention, she failed to apply these 
factors to the circumstances surrounding the offence. 
 

51. John, JA said in Raphael Neymour at paragraph 40:  
 

"40. We accept the submission of counsel for the 
respondent that the trial judge in sentencing the 
appellant referred to the general principles. 
 However, we feel that more than mere lip service to the 
principles is required. In this case a life was taken out in 
what can only be described as tragic circumstances…" 

 
52. The Judge had made certain observations about life on Long Island during Ms. Murray's 

address on the appropriate sentence to be imposed on the respondent. At pages 23-4 of the 
transcript the following exchange appears: 

"THE COURT: But you have to position yourself on 
island life, where there are not school buses passing up 
and down. They have to rely on persons giving them a 
ride. What he did is--nothing can mitigate against the fact 
 that he did something that was very wrong and very 
reckless and it ended in the death of a young boy; a young 
upcoming athlete as well, probably somebody he trained. 
But the thing is, it's not the same circumstances as 
 in Nassau where you can get on a jitney and get hither 
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and tither. And it's long. Long Island is very long. That's 
why it's called Long Island. And it's ages to get from 
somewhere to another without the help of others. So 
 you have to bear that in mind. Sadly, this is the outcome 
of this.  

… 

 MS. MURRAY: My Lady, with that taken into 
consideration, the repeated  warnings of Ms. Miller.  

 THE COURT: Yes.  

 MS. MURRAY: My Lady, we also say that in the 
circumstances, as you have  just expressed to us, the 
circumstances of island life, perhaps this sentence should 
send a strong message that dangerous things can happen 
as a result of such negligent behavior.  

 THE COURT: Do you know where most road traffic 
happens? On the nice long road in Freeport and in Abaco, 
because people just tend to take a little bit more-- 

 MS. MURRAY: It's a risk. 

 THE COURT: It's a risk." [Emphasis added] 

53. The Judge appreciated the prevalence of the practice of persons giving other persons lifts to 
their destinations in Long Island; and also, the tendency of persons to speed and for accidents 
to occur in other Family Islands. In particular, the Judge was aware that the actions of the 
respondent were "very wrong and very reckless". The circumstances of this case were 
eminently positioned for punishment that would serve as a general deterrent, that is to say, to 
send a message to others who would wish to act as recklessly and negligently as the 
respondent, that they must not do so. The Judge missed out on an opportunity to advance that 
element of sentencing which her observations called for in this case.  
 

54. In The Commissioner of Police v Brian Botham MCCrApp. & CAIS No. 134 of 2015, the 
Court (differently constituted), allowed an appeal against a magistrate's sentences because as 
the head note notes: 
 

"While a magistrate is entitled to pass any sentence 
authorised by law in  respect of offences for which a 
person is convicted, in the present case the 
 magistrate’s decision to conditionally discharge the 
respondent failed to  give regard to the effect of the 
Firearms (Amendment) Act, 2014. That Act 



 21 

 evidenced the disposition of Parliament towards firearms 
related offences. She also failed to give due consideration 
to a fundamental sentencing principle, namely, 
deterrence and the seriousness of the offences." 

 
55. The sentence imposed by the Judge failed to accord with the criminal offence of manslaughter 

with which the respondent was charged. By so doing, the sentence fell outside the range which 
a judge applying her mind to all the reasonable factors would reasonably consider appropriate 
for that offence. In arriving at my decision, I have been mindful of the observations made by 
Lord Lane CJ, in Stephen Ronald Roast, Lord Hewart LCJ, in Gumbs and John, JA in 
Raphael Neymour. 
 

56. Section 13(3) of the CA Act states:  
 

 "(3) On an appeal against sentence the court shall, if it 
thinks that a different sentence ought to have been 
passed, quash the sentence passed at the trial, and pass 
 such other sentence warranted in law by the verdict 
(whether more or less severe) in substitution therefor as 
the court thinks ought to have been passed, and in any 
other  case shall dismiss the appeal." 
 

57. On an appeal against sentence by the Crown, one of the matters that must be borne in mind is 
the anxiety that the respondent must experience with the possibility that his punishment may 
be increased. What Lord Lane described in Stephen Ronald Roast as: 

 
"…the second occasion when the offender has had to be 
worried, and worried no doubt he is as to the length of 
sentence which is to be imposed upon him: first of all at 
the trial and then again before this Court". 

 
58. One issue of some moment to this Court's decision in this matter is the fact that the respondent 

has already paid the fine imposed by the Judge; and made the payment of compensation she 
ordered. This resulted, according to Mr. Coleby, from no application for leave to appeal having 
been served on the respondent until February 2020. Mr. Coleby submitted that the appellant 
had twenty-one days within which to file their appeal; and following that period, the 
respondent approached the Judge and was given leave to pay the fine and compensation. He 
submits that the sentence is spent and there is no power in the Court to interfere with a "spent 
sentence".  
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59. Section 17 of the CA Act states: 
 

"17. (1) Where a person convicted desires to appeal to the 
court or to obtain the leave of the court to appeal under 
the provisions of this Part of this Act, he shall give notice 
of appeal or of his application for leave to appeal in such 
manner as may be prescribed by rules of court within 
twenty-one days of the conviction.".  

 
60. The Court of Appeal Rules ("the Rules") provide for applications for leave to appeal to the 

Court. Section 48 of the Rules states: 
 

"48. Where the court on a notice of application for leave 
to appeal duly served, has given an appellant leave to 
appeal, it shall not be necessary for such appellant to 
 give any notice of appeal but the notice of application for 
leave to appeal shall in such case be deemed to be a notice 
of appeal."[Emphasis added] 

 
The phrase, "duly served" must mean that an intended appellant has served the intended 
respondent with a notice of the application.  
 

61. Section 11 of the Rules touch on service of a notice of appeal in civil matters: 
 

"11. (1) Every notice of appeal shall be filed and a copy 
thereof served by the appellant upon all parties to the 
proceedings in the court below who are directly 
 affected by the appeal —  
   

(a) in the case of an appeal from an interlocutory 
order, fourteen days; 
  
(b) in any other case, six weeks, calculated from the 
date on which the judgment or order of the court 
below was pronounced or made." 

 
 but there is no similarly worded section pertaining to criminal appeals.  
 

62. Section 36 sub-sections (1)(b), (2) and (6) of the Rules provide: 
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"36. (1) A person desiring to appeal to the court against 
conviction or sentence shall commence his appeal by 
submitting to the Registrar —  
 
…  
 
(b) a notice of application for leave to appeal; ..  
 
(2) A notice referred to in paragraph (1) shall be served 
on the Registrar of the Supreme Court by the person 
desiring to appeal or his legal representative. 
 
...  
 
(6) All notices required or authorised to be given shall be 
addressed to the Registrar and a copy sent to the proper 
officer of the court below." 

 
The "proper officer in the court below is defined in section 2 of the Rules as the Registrar of 
the Supreme Court. 
 

63. It is apparent that the responsibility for advising that a notice of the application for leave to 
appeal had been filed in the Court's registry, if a check is made in the Supreme Court Registry, 
is on the Supreme Court Registrar. Still, it does not appear that this check was done in either 
registry, the Court's or the Supreme Court's, by the respondent prior to his approach to the 
Judge. The Judge should only have advised payments to be made if satisfied that no notice of 
the application for leave to appeal was in the Supreme Court's registry. The responsibility was 
on the respondent to make the requisite checks so representations could be made by the 
respondent to the Judge that no application had been made. In fact, the appellant had lodged 
their application in the Court's registry on 13 November 2019, well within the time allotted 
for doing so. It lies ill in the mouth of the respondent, therefore, to now seek to gain an 
advantage through his willful neglect with the Court's registry to ascertain if a notice had been 
filed there, despite an apparent requirement for the respondent to be served with the notice. 

Conclusion 

64. In my view the Judge erred in principle when sentencing the respondent; and the sentence 
imposed was unduly lenient. Thus, I would grant the appellant leave to appeal the Judge's 
sentence. Leave to appeal is granted. 
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65. As we heard sufficient submissions to conclude that the sentence was wrong in principle and 
unduly lenient, we are adequately positioned to proceed pursuant to section 13(3) of the CA 
Act. 
 

66. I have had regard to all of the mitigating factors Mr. Coleby mentioned in his plea in mitigation 
before the Judge and the fact of the fine and compensation having been paid already; and I 
have noted that the mother of Smith, indubitably the person most affected by his death, appears 
to have voiced her support for the respondent - according to Mr. Coleby  and not controverted 
by the appellant. Nevertheless, given the observations of the Judge that are mentioned in 
paragraph 53 above, the personal characteristics of the respondent are overborne by the 
circumstances surrounding the offence and a period of incarceration ought to have been 
imposed to reflect the seriousness of the offence and the need to act as a general deterrent to 
others.   
 

67. In the premises, I would have quashed the Judge's sentence and substitute in its stead, a 
sentence of twelve months' incarceration; such sentence running from the date the respondent 
would have been reduced into custody. The $2,500.00 fine is to be returned to the respondent’s 
estate in light of the fact that he is now deceased. I am satisfied that the compensation order 
is appropriate in the circumstances. 

 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

68. I agree.  

__________________________________________ 
The Honourable Mr. Justice Jones, JA 

69. I also agree.  

__________________________________________ 
The Honourable Mr. Justice Evans, JA 


