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***************************************************************** 

Criminal Appeal – Bail Application – Bail Act Part C Offence - Murder - Primary 

considerations on a bail application – Bail Act Section 4(2)(a) – s.4(2B) – Part A First 

Schedule – Constitutional right of an accused person and the public interest - Protection of 

the safety of the public or public order – Whether the judge exercised his discretion 

reasonably in denying the appellant’s application for bail 
 

On 1 October 2020, Hilton J, heard and refused the appellant’s application for bail. He has 

appealed against the judge’s decision to refuse bail on the ground inter alia, that “The Learned 

Judge erred by failing to recognize that there was no evidence at all to suggest that the 

Appellant was a threat to public safety and public order.”  

 

Held:  Appeal is allowed.  Bail is granted in the amount of $30,000.00 with two sureties with the 

following conditions imposed.  The Appellant is to be fitted with an electronic monitoring device  

prior to his release.  He is to report to the Central Police Station GBI, every Monday, Wednesday, 

and Friday, before 6pm.  He is to remain in his home after 8:00 p.m. until 6:00 a.m. in the 

morning. He is not to interfere with any witness, either by himself or through any other person. A 

breach of any of the conditions imposed may render the Appellant liable to further remand.  
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There was no evidence adduced before the learned Judge to suggest that the appellant would 

interfere with the witnesses or was a threat to public safety or order. While it is an uncomfortable 

fact that the two main witnesses for the prosecution are well known to the appellant, up to the time 

of hearing before this court there was no evidence that the appellant or anyone connected with him 

sought to influence those witnesses or threaten them. In the absence of such evidence it is my view 

that the Judge could not have properly made such a finding.   

Cordero McDonald v The Attorney General SCCrApp. No 195 of 2016 considered 
Richard Hepburn and The Attorney General SCCRApp No. 276 of 2014 considered  

Hurnam v The State [2006] 3 LRC 370 followed 
 

______________________________________________________________________________ 

J U D G M E N T 

______________________________________________________________________________ 

Delivered by The Honourable Madam Justice Bethell, JA: 

1. This appeal entails a review of the exercise of the judicial discretion of Mr. Justice Hilton’s  

denial of bail to the appellant pending trial for the offence of Murder, and as to whether he 

exercised that discretion judiciously and reasonably.  Murder is a serious Part C offence for 

which it is not usual to grant pre-trial bail. 

2. As succinctly stated by Lord Bingham in his Judgment in Hurnam v The State  [2006] 3 LRC 

370 at 374: 

“..the courts are routinely called upon to consider whether an 

unconvicted suspect or defendant shall be released on bail, 

subject to conditions, pending his trial.  Such decisions very 

often raise questions of importance both to the individual 

suspect or defendant and to the community as a whole.  The 

interests of the individual is, of course, to remain at liberty 

unless and until he is convicted of a crime sufficiently serious to 

deprive him of his liberty.  Any loss of liberty before that time 

particularly if he is acquitted or never tried, will prejudice him 

and, in many cases, his livelihood and his family. 

But the community has a countervailing interest, in seeking to 

ensure that the course  of justice is not thwarted by the flight of 

the suspect or defendant or perverted by his interference with 

witnesses or evidence and that he does not take advantage of the 

inevitable delay before trial to commit further offences”.  
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3. The appellant was arraigned on the 3 February, 2020 in the Magistrate’s Court with the 

Murder of Dario Pinder alleged to have been committed on the 28 January, 2020. 

4. The appellant’s application to be admitted to bail was refused on the 1 October, 2020. 

5. The appellant filed three grounds of appeal as follows: 

“i. The Learned Judge erred by failing to give any or sufficient 

weight to the lack of evidence adduced by the Respondent; 

  ii. That the decision is unreasonable having regard to the 

primary reasons the Learned Judge gave for denying bail to 

the appellant; and 

  iii. The decision is unreasonable having regard to all the 

circumstances surrounding the  Appellant’s case and the fact 

that: - 

i. the Appellant maintains his innocence and the evidence 

is inherently weak; 

ii. the Appellant merely faces allegations which is not 

equivalent to the commission of them; 

iii. the Appellant has 1 previous conviction namely 

Damage; 

iv. the Appellant has no other pending matters; 

v. that there was no evidence before the Court to support 

any suggestion that he  was a threat to public safety; 

vi. there was no evidence before the Court to support any 

suggestion that he was a flight risk; and 

vii. conditions do exist which could be imposed, even if 

stringent.” 

6. In his Skeleton arguments filed on the 27 October 2020 Counsel for the appellant listed the 

following five grounds of appeal: 

“GROUND 1 - The Learned Judge erred by failing to recognize 

that there was no evidence at all to suggest that the Appellant 

was a threat to public safety and public order. 
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GROUND 2 - The Learned Judge erred when he determined 

that the Appellant’s right to liberty must give way to the 

accommodation of public safety without any evidence to suggest 

the same. 

GROUND 3 - The Learned Judge erred by failing to give any or 

sufficient weight to the lack of evidence adduced by the 

Prosecution against the Appellant regarding the offences for 

which he is charged. 

GROUND 4 - The Learned Judge erred by failing to give the 

appropriate consideration to the  elimination or minimization of 

the risks posed by the Crown with the imposition of conditions. 

GROUND 5 - The decision to refuse bail to the Appellant is 

unreasonable having regard to the  circumstances surrounding 

the Appellant’s case and the fact that:- 

 the Appellant has no previous convictions of a similar 

nature; 

  the Appellant has no other pending matters; 

  reporting conditions could be imposed; 

  there is no evidence before the Court to support the 

prosecution’s  suggestion that he is a flight was/is a flight 

risk; 

 There was nothing to show that the Appellant would 

commit any offence if released on bail; and 

 There was nothing to show the Appellants safety was at 

risk if released on bail.” 

 

FACTS 

 

7. Brief facts surrounding the incident can be gathered from the affidavit of Inspector Monique 

Turnquest with the attached witness statements, as, up to the time of hearing, the VBI had not 

been filed. 

8. There are no eye witness accounts of the actual incident.  It is the Crown’s case that the 

Appellant was in the company of a number of persons including Sharon Cooper and Dillon 

Williams, at Windsor on the Mall in Freeport Grand Bahama.  He left wearing a dark hoddie  

sometime before 7pm.  Shortly afterwards gunshots were heard.  He returned shortly 

afterwards without the dark hoodie clad only in a white singlet and the other apparel that he 
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had been wearing earlier.  The appellant along with the others left in Dillon Williams’ vehicle 

to go to Eight Mile Rock in order to drop the appellant off at his girlfriend. 

9. Whilst in the vehicle the appellant started laughing and gave an account of shooting the “bui” 

by a brown car.  He then informed them that he ran across the road in the bush from Garden 

Villas and Wendell Avenue.  He also told them that he had wrapped the gun up in the black 

hoddie he was wearing and stashed it in the bush close to the road.  He intended to retrieve it 

the next day when things died down. 

10.  Sharon Cooper arrived at her residence at Eight Mile Rock around 7.30 to 7.45 pm and the 

appellant left in the vehicle to pick up his girlfriend returning back later at Cooper’s residence.  

According to Cooper the appellant’s girlfriend stayed there for a few hours.  The police later 

came to Cooper’s home and locked them up. 

11.  Both Dillion Williams and Sharon Cooper gave statements pertaining to what the Appellant 

told them whilst in the car. 

12.  Drewyana Louis, stated that the appellant arrived at her home in Eight Mile Rock at 8pm.  She 

left with him and hung out with him for a few hours before being driven home. 

13.  Keith Thompson stated that he was at his apartment complex Garden Villas, Wendell Avenue 

when he was joined by the Dario Pinder, the deceased, at about 6.30pm.  They spoke for about 

30 minutes when Pinder left the building to go to his brownish gold Mercury vehicle.  He then 

heard what sounded like gunshots.  He went outside and saw a male wearing a dark colored 

hoodie running towards Wendell Avenue.  He saw Dario Pinder on the ground next to his 

vehicle.  He called for assistance at 7.02pm.  He stayed with the deceased until the ambulance 

arrived. 

BAIL HEARING   

14.  In his affidavit in support of bail the appellant deposed that he did not know the deceased, that 

he had no previous convictions and that at the time and date of the incident he was at Eight 

Mile Rock/Sea Grape with his girlfriend Ms. Verona Lewis.  Further that he was not a flight 

risk and was a citizen of the Bahamas.  He further deposed that if granted bail he was willing 

to abide with all the conditions that was imposed by the Court.  He contended that the evidence 

upon which the Crown intended to rely was inherently weak. 

15.  The Respondent opposed the application for bail on the grounds that the evidence against the 

appellant was strong and cogent.  Further that he was not truthful.  That the appellant is not a 

model citizen with no prior convictions as he deposed.  He was in fact convicted of causing 

damage on 4 April 2019.  The Respondent further contended that the appellant had deposed 

that he was with his girlfriend at the time and date of the incident which is alleged to have 
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occurred at about 7pm in Freeport.  His girlfriend, however stated that he came for her at 

around 8pm in Eight Mile Rock.  They contend that because of the seriousness of the offence 

and the strength of the evidence it is likely that the appellant will interfere with the witnesses 

in the matter.  Further that the appellant should be kept in custody for the protection of the 

witnesses and in the interests of justice.  They further contend that there are no conditions that 

can mitigate or ameliorate the likelihood that the appellant will not interfere with the witnesses 

or commit offences against the general public. 

16.  At paragraphs 21 through 24 the Judge set out his reasons for denying bail: 

“21. The Court also notes that the need to protect the safety of 

the public (and particularly witnesses) and to maintain public 

order is to be a primary consideration in a bail application.  

22. While there may be conditions that can be imposed to 

minimize any attempt to abscond, that is not the sole matte r to 

be considered. 

23. In the present state of circumstances in the Bahamas there 

is an unacceptable high rate of the offence of Murder and 

Attempted Murder (particularly with the use of firearms) as 

well as a growing culture of vigilantism.  This is indicative of a 

breakdown in public order and a consequential depreciation in 

public safety. 

24. In weighing the competing considerations of the 

presumption of innocence with the need to protect public safety 

and order I am of the view that in this particular case with this 

particular Applicant the right of the Applicant to remain at 

liberty must give way to the accommodation of public safety.”  

(Emphasis added) 

17.  Articles 19 and 20 of The Constitution of the Bahamas provide that a person may be deprived 

of his personal liberty only on the authority of law and further, is to be presumed innocent 

until his guilt is established following a trial. 

18.  Section 4(2) and (3) of the Bail Act Chapter 103 as amended permits the grant of bail to those 

charged with a Part C offence.  Murder is one of the offences listed as a Part C offence.  Those 

statutory provisions which apply to this appeal include the following: 

''(2) Notwithstanding any other provision of this Act or any 

other law, any person charged with an offence mentioned in 
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Part C of the First schedule, shall not be  granted bail unless the 

Supreme Court or the Court of Appeal is satisfied that the 

person charged – 

(a) has not been tried within a reasonable time; (b); or 

(b) (deleted) 

(c) should be granted bail having regard to all the relevant 

factors including those specified in Part A of the First 

Schedule and subsection (2B), 

and where the court makes an order for the release, on 

bail, of that person it shall include in the record a written 

statement giving the reasons for the order of the release 

on bail.  

(2A) For the purpose of subsection (2)(a) and (b) – 

 (a) without limiting the extent of a reasonable time, a period of 

three years from the date of the arrest or detention of the person 

charged shall be deemed to be a reasonable time;  

 (b) delay which is occasioned by the act or conduct of the 

accused is to be excluded from any calculation of what is 

considered a reasonable time.  

(2B) For the purpose of subsection (2)(c), in deciding whether or 

not to grant bail to a person charged with an offence mentioned 

in Part C of the First Schedule, the character or antecedents of 

the person charged, the need to protect the safety of the public 

or public order and, where appropriate, the need to protect the 

safety of the victim or victims of the alleged offence are to be 

primary considerations.” 

Part A of the First Schedule  

“In considering whether to grant bail to a defendant, the court 

shall have regard to the following factors - 

(a) Whether there are substantial grounds for believing that the 

defendant, if released on bail, would 

(i) Fail to surrender to custody or appear at his trial; 
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(ii)  commit an offence while on bail; or 

(iii) interfere with witnesses or otherwise obstruct the course of 

justice, whether 

In relation to himself or any other person; 

(b) Whether the defendant should be kept in custody for his own 

protection or, where he is a child or young person, for his 

own welfare; 

(c) Whether he is in custody in pursuance of the sentence of a 

Court or any authority acting under the Defence Act; 

(d) Whether there is sufficient information for the purpose of 

taking the decisions required by this Part or otherwise by 

this Act; 

(e) Whether having been released on bail in or in connection 

with the proceedings for the offence, he is arrested pursuant 

to section 12; 

(f) Whether having been released on bail previously, he is 

charged subsequently either with an offence similar to that 

in respect of which he was so re leased or with an offence 

which is punishable by a term of imprisonment exceeding 

one year. 

(g) The nature and seriousness of the offence and the nature and 

strength of the evidence against the defendant.” 

19.   In the case of Richard Hepburn and The Attorney General SCCrApp No. 276 of 2014 

Dame Allen P., at paragraph 11 stated the following: 

“The general right to bail clearly requires judges on such an 

application, to conduct a realistic assessment of the right of the 

accused to remain at liberty and the public’s interest as 

indicated by the grounds prescribed in Part A for denying bail.   

Ineluctably, in some circumstances, the presumption of 

innocence and the right of an accused to remain at liberty must 

give way to accommodate that interest.” 

20.  Our role as an appellate court in an appeal against the refusal of bail is to determine whether 

the learned trial judge exercised his discretion reasonably. 

21.  I will deal with grounds one and two together.  Namely that the Judge erred by failing to 

recognize that there was no evidence at all to suggest that the Appellant was a threat to public 
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safety and public order and that he erred when he determined that the Appellant’s right to 

liberty must give way to the accommodation of public safety without any evidence to suggest 

the same. 

22.  There was no evidence adduced before the learned Judge to suggest that the appellant would 

interfere with the witnesses or was a threat to public safety or order. While it is an 

uncomfortable fact that the two main witnesses for the prosecution are well known to the 

appellant, up to the time of hearing before this court there was no evidence that the appellant 

or anyone connected with him sought to influence those witnesses or threaten them. 

23.  However, at paragraph 24 of his ruling the learned judge concluded that “In weighing the 

competing considerations of the presumption of innocence with the need to protect public 

safety and order I am of the view that in this particular case with this particular Applicant the 

right of the Applicant to remain at liberty must give way to the accommodation of public 

safety.” 

24.  There was no evidence to support this finding.  In the absence of such evidence it is my view 

that the Judge could not have properly made such a finding.  What was before the learned 

judge was the allegations made by witnesses of the manner in which the appellant bragged 

about killing the deceased.   

25.  The appellant’s third ground is that the Learned Judge erred by failing to give any or sufficient 

weight to the lack of evidence adduced by the Prosecution against the Appellant regarding the 

offences (sic) for which he is charged. 

26.  The question of the sufficiency of evidence is a matter of the jury. The question of any 

contested evidence or inconsistency in the evidence or what weight may be attached to the 

evidence are all within the preview of the Jury. 

27.  In Cordero McDonald v The Attorney General SCCrApp. No 195 of 2016, Allen P said at 

paragraph 34: 

“34.  As this Court has said on many occasions, it is not the duty 

of a judge considering a bail application to decide disputed facts 

or law.  Indeed, it is not expected that on such an application a 

judge must simply decide whether the evidence raises a 

reasonable suspicion of the commission of the offences by the 

appellant, such as to justify the deprivation of his liberty by 

arrest, charge and detention. Having done that he must then 

consider the relevant factors and determine whether he ought to 

grant him bail.” 

 



10 
 

28.  It is my view that the evidence against the appellant was sufficiently cogent to amount to a 

reasonable suspicion of the commission of the offence of murder.   

29.  There is no merit in this ground. 

30.  The fourth ground raised is that the learned Judge erred by failing to give the appropriate 

consideration to the elimination or minimization of risks posed by the crown with the 

imposition of conditions. 

31.  At paragraph 22 of his ruling the learned judge did conclude that conditions could be imposed 

that could minimize any attempt to abscond. He indicated that that was not the sole 

consideration.  He then went onto state in paragraph 23 of his ruling what could only be 

assumed were the reason why no conditions in these particular circumstances could be 

imposed.  “In the present state of circumstances in the Bahamas there is an unacceptable high 

rate of the offence of Murder and Attempted Murder (particularly with the use of firearms) as 

well as a growing culture of vigilantism.  This is indicative of a breakdown in public order 

and a consequential depreciation in public safety.” 

32.  All of what the learned Judge said above is sadly correct.  However, this could not be a reason 

for denying bail even to those accused of the heinous crimes of murder and attempted murder.  

Under The Constitution of the Commonwealth of The Bahamas a person accused of crimes 

are deemed innocent until proven guilty.  Both legislation and case law have evolved for the 

granting of bail to persons charged with criminal offences including those mentioned in Part 

C of the First Schedule of the Bail Act if the Supreme Court or the Court of Appeal is satisfied 

that the person has not been tried within a reasonable time or having regard to all the relevant 

factors including those specified in Part A of the First Schedule and subsection (2B) fully 

cited above. It is my view that the learned judge erred in coming to the conclusion that 

conditions could not be imposed bearing in mind the reasoning that he gave in paragraph 23 

of his ruling.  I find further there is an absence of substantial reasoning to come to this 

conclusion. 

33.  I would set aside the Learned Judge’s decision to deny the grant of bail to the appellant. 

34.  Having found that the learned Judge did not exercise his discretion reasonably in denying bail 

I must now consider whether I am satisfied that he is a fit person to be released on bail.  

35.  I do note that even though the appellant was less than honest in his first application before the 

learned Judge, in his appeal before this court the appellant acknowledges that he has a 

previous conviction but I also note it is not one of a similar nature. 

36.  I find, as the learned Judge at first instance, that conditions could be imposed to ensure that 

the appellant would not abscond or fail to appear at his trial. 
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37.  So far noting has been indicated to this court or to the lower court that he or anyone on his 

behalf would interfere with the witness, the safety of the public or public order.  Stiff 

conditions can be imposed to ensure the protection of any of the above particularly bearing in 

mind that the two main prosecution witnesses are well known to the appellant. 

38.  There have been no substantial grounds laid before the learned Judge for believing that the 

appellant, if released on bail would commit an offence while on bail. Nor has there been 

anything shown to ground the finding that he should be kept in custody for his own protection.  

39.  The appeal is allowed.  

40.  Bail is granted in the amount of $30,000.00 with two sureties with the following conditions 

imposed.  The Appellant is to be fitted with an electronic monitoring device.  He is to report 

to the Central Police Station GBI, every Monday, Wednesday, and Friday, before 6pm.  He is 

to remain in his home after 8:00 p.m. until 6:00 a.m. in the morning. He is not to interfere 

with any witness, either by himself or through any other person and he is required to report to 

court on any and all dates fixed for hearing of his matter. A breach of any of these conditions 

imposed may render him liable to further remand.  

 

_________________________________________ 

The Honourable Madam Justice Bethell, JA 
 
 
 

 

_________________________________________ 

The Honourable Sir Michael Barnett, P 

 

 

 

 

_________________________________________ 

   The Honourable Mr. Justice Evans, JA 

 
 
 


