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   ******************************* 
Criminal appeal – Application for an extension of time within which to appeal - Possession of 
dangerous drugs with intent to supply – Whether magistrate erred by not allowing the intended 
appellant to call witnesses in her defence – Withdrawal of counsel – Opportunity to retain an 
attorney – Opportunity to question witnesses – Article 20 of the Constitution  
 
On 29 August 2014 an officer was on surveillance at the Freeport Harbour and was approached by 
a female carrying a black duffle bag. The female asked to use his phone to send a text message. 
That female was later identified as the intended appellant. Shortly after she sent the text message, 
the intended appellant got into the backseat of a vehicle occupied by two males. The vehicle left 
the harbour but was stopped and a search conducted. The search revealed two taped packages 
containing suspected drugs in the black duffle bag. The evidence is that the intended appellant 
admitted to being the owner of the black duffle bag. The three suspects were arrested and charged 
with possession of dangerous drugs with intent to supply. During the course of the trial counsel 
for the intended appellant withdrew and the case continued with the intended appellant being 
unrepresented. The intended appellant was found guilty of possession of dangerous drugs with 
intent to supply and sentenced to a fine of $20,000.00 or one year in custody. 
 
The intended appellant now seeks an extension of time within which to appeal her conviction to 
this Court. 
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Held: application to extend time denied. Conviction and sentence affirmed. The intended appellant 
has sixty days from today’s date to pay the fine imposed by the Magistrate. In default the intended 
appellant is to serve one year imprisonment, less any time spent on remand.  
 
On an application for an extension of time within which to appeal the Court must have regard to 
the length of the delay, the reasons for the delay, the prospects of success and the prejudice, if any, 
to the intended respondent.  
 
The length of the delay in this case is over two years. The reason provided for the delay was a 
combination of the intended appellant not being represented and receiving bad advice from a lay 
person. The Court notes that according to the record the intended appellant was not informed of 
her right of appeal. 
 
Regarding her prospects of success, the intended appellant submits, inter alia: that the magistrate 
violated her right to a fair hearing by not allowing her an opportunity to give evidence in her 
defence and that a material irregularity occurred during the course of the trial rendering the 
magistrate’s decision unsafe. She further submits that the sentence imposed upon her was based 
on a wrong principle of law. Having examined the intended grounds of appeal, the Court is satisfied 
that the appeal has no prospects of success.  
 
Attorney-General v Omar Chisholm MCCrApp. No. 303 of 2014 applied  
Bain v The Queen [2020] UKPC 10 considered  
Kiko Hanna v Regina SCCrAppNo. 214 of 2018 considered  
Sherry v The Queen [2013] UKPC 7 considered  
 
 
 
 
 
 
 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

1. The intended appellant appeared before Stipendiary and Circuit Magistrate Ayse Rengin 
Johnson ("the Magistrate") and was convicted for the offence of possession of dangerous drugs 
with intent to supply; and fined $20,000.00 or one year in custody.  
 

2. On 23 March 2021, the intended appellant filed a notice of application for leave to appeal 
against conviction which contained the following grounds: 
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"1. That under all the circumstances of the case, the 
decision is unsafe or unsatisfactory; that the Learned 
Magistrate erred in fact and Law by violating her right 
to a fair hearing to allow the Appellant to give viva voce 
 evidence in her defence. 

 2. That some material illegality or irregularity, other 
than hereinbefore mentioned, substantially affecting the 
merits of the case was committed in the course of the 
proceedings therein or in the decision, the Learned 
 Magistrate erred in fact and Law by denying the 
Appellant a constitutional right to appoint an attorney 
that she can review the evidence against her. 

 3. That some material illegality or irregularity, other 
than hereinbefore mentioned, that the Learned 
Magistrate erred in fact failing to inquire why 
 counsel for the Appellant could no longer represent her 
and to persuade counsel to continue representation. 

 4. That some material illegality or irregularity, other 
than hereinbefore mentioned, that the Learned 
Magistrate in fact failed to advise the Appellant of the 
serious nature of the charge and the danger (sic) 
 consequence of proceeding without an attorney. 

 5. That the decision of the magistrate or sentence passed 
was based on a wrong principle or was such that a 
magistrate viewing the circumstances reasonably could 
not properly have so decided; That the Learned 
 Magistrate erred in fact and Law to deny the Appellant 
the right to examine  all of the Prosecution witnesses. 

 6. That some material illegality or irregularity, other 
than hereinbefore mentioned, substantially affecting the 
merits of the case was committed in the course of the 
proceedings therein or in the decision: that the Learned 
 (sic) erred in fact and law to assist in summoning 
witnesses for the Appellant; 

 7. That some material illegality or irregularity, other 
than hereinbefore mentioned, the Learned Magistrate 
erred by not allowing a stay of proceedings in the Court 
of Appeal action No. 183 of 2017 and gave 
 instructions that the Prosecution not receive any 
documents from the Appellant. 
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 8. That the Learned Magistrate erred in fact and Law to 
deny the Appellant  the right to examine all of the 
Prosecution witnesses." 

3. The intended appellant also filed on 23 March 2021, a notice of application for extension of 
time within which to appeal to the Registrar of the Court of Appeal, wherein she sought to 
explain the reasons for her delay in appealing. She said: 

"1. That at the time of Conviction as a lay person I was 
unaware of the time limit to file a criminal appeal: 

 2. That at the time of conviction I was not represented by 
(sic) attorney and as a lay person I did not understand the 
procedure; 

 3. That at the time of the conviction I was ill advised by a 
lay person, who filed the wrong applications on action 183 
of 2017 on December 8th 2017 and 183 of 2017 on August 
21st 2017 in the Court Of Appeal 

 4. That on the 17th February 2021 the Court of Appeal 
was set to hear my appeal but concluded that it could not 
hear my appeal as there was no proper application before 
it to hear the appeal. 

 5. That at the time of filing my intended appeal in action 
183 of 2017 I was 11 days out of time which I was unaware 
of the time limit and at all material times I was of the 
belief that my filing was in the prescribed rules and ready 
 to proceed to trial.                                                                                                                                                                                              

 6. That I verily believe due to the circumstances of my 
case I have a high degree of likelihood for success." 

Application for Leave to Appeal out of Time 

4. Section 235(2) of the Criminal Procedure Code states: 

“(2) An appellant, within seven days after the day upon 
which the decision was given from which the appeal is 
made, shall serve a notice in writing, signed by the 
appellant or his counsel, on the other party and on the 
magistrate’s court of his intention to appeal and of the 
general grounds of his appeal:  
 
Provided that any person aggrieved by the decision of a 
magistrate’s court may upon notice to the other party 
apply to the court to which an appeal from such decision 
lies, for leave to extend the time within which such notice 
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of appeal prescribed by this subsection may be served, 
and the court upon the hearing of such application may 
extend such time as it deems fit.”  

 
5. On an extension of time within which to appeal application there are four factors that are of 

consequence to the Court's deliberations. They were set out in the judgment of this Court 
in Attorney-General v Omar Chisholm MCCrApp. No. 303 of 2014, as follows: the length 
of the delay, the reason(s) for the delay, the prospects of success, and the prejudice, if any, to 
the respondent. 

Length of delay 

6. The intended appellant was convicted and sentenced on 20 November 2017. Although she 
purported to file an appeal on 8 December 2017, this proved to be a futile effort. The purported 
appeal No. 267 of 2017 was filed eleven days out of time. No application to extend the time 
within which to appeal ("EOT application") had been made. So, when the matter came before 
the Court on 17 February 2021, the Court said as follows: 

"There is, as counsel for the would-be appellant has 
conceded, no proper  appeal against her conviction and 
sentence before this court in SCCrApp &  CAIS No. 267 
of 2017. There is also no extension of time application 
filed before this court. That being so, having regard to the 
request by the would-be appellant for an adjournment, 
there is nothing before this court and, therefore, we 
decline jurisdiction in the matter.”  

 
7. On 23 March 2021, the intended appellant filed an EOT application; and that is the process that 

now moves the Court.  
 

8. Mr. Deleveaux, counsel for the intended appellant, calculated the length of the delay to be about 
two and a half to three years. Counsel for the intended respondent, Mr. Brathwaite, considered 
the delay to be some three years and four months.  
 

9. I accept that the time period we should consider is from 27 November 2017 to 23 March 2021, 
even though strictly speaking, time continues to run until the EOT application is heard, that 
would add another two months to the period of delay. 

Reason(s) for the Delay 
 

10. The intended appellant stated that at the time of her conviction she was unrepresented by 
Counsel and did not know that she was to file her appeal within a specified time; and by the 
time she did appeal, she was only eleven days out of time. She also sought to excuse her 
tardiness by saying she received bad advice from a lay person; and that it was not until her 
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matter came on for hearing before the Court on 17 February 2021, that she was made aware 
that an EOT application had to be made. 
 

11. Mr. Brathwaite submitted that the bad advice excuse could only partially explain the not 
inconsiderable length of time because the intended appellant was represented by counsel, Mr. 
Deleveaux, from November or December of 2020 and was involved in the matters that were 
rejected by the Court in February 2021. 
 

12. Although Mr. Deleveaux did not advert to the failure of the Magistrate to advise the intended 
appellant of her right of appeal pursuant to section 55 of the Magistrates Act, I have noted that 
no note that this was done was made by the Magistrate. That section provides as follows: 
 

"55. A magistrate upon giving any decision which is 
appealable, shall inform the party to whom the decision 
is adverse that he has a right to appeal therefrom, and 
what steps must be taken by a party wishing to appeal, 
and a note shall be made at the time by the magistrate 
that such information has been given by him to such party 
as aforesaid; and every such note shall be conclusive as to 
the provisions of this section having been complied with." 

 
13. In view of the Magistrate's failure to inform the intended appellant, an unrepresented 

defendant, of her right of appeal and the steps she was to take to do so, I am minded to treat 
the delay in this case as partially excusable. Still, there is an egregious unexplained delay in 
this case; and that I do not consider bad advice from a layman as an acceptable excuse. This 
appeal involves a summary case. These are matters that should be dealt with in a matter of 
months not the years it has taken for it to reach this stage. The explanation for the bulk of the 
delay is not acceptable.   

Prejudice to the Respondent 
 

14. We must be mindful of any prejudice that the intended respondent may experience should we 
accede to the application to extend the time for appealing. Mr. Brathwaite did not indicate that 
the intended respondent would suffer any prejudice, so I view this factor as being of no 
consequence to this application. 

Prospects of Success 
 

15. In Sherry v The Queen [2013] UKPC 7 at paragraph 14 Lady Hale said: 
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"14. The Board accepts that the merits of any proposed 
appeal are relevant to an application to extend time. At 
the very least, it must be shown that there is some merit 
in the proposed appeal before a court will consider 
 whether the delay can be excused. If the appeal has no 
prospect of success, then it is in no-one's interests to allow 
it to proceed, however short or understandable the delay. 
Conversely, if the appeal is bound to succeed, the court 
may look more kindly upon the reasons for the delay. 
 But even in such a case it is by no means inevitable that 
permission will be granted. It is in the interests of 
everyone that there be an end to litigation, both civil and 
criminal. The longer the delay, the better the explanation 
must be." 

 
16. The Court is obliged to consider the intended appellant's prospects of success and as a part of 

that process the facts of the case are of some moment to the exercise. Therefore, I have taken 
the liberty of reproducing the "Factual Summary" provided by the intended respondent in their 
skeleton submissions merely for the purpose of setting out its position: 

 "1. On Friday, August 29, 2014 at sometime after 
3:00am, Officer 1232 Butler was on surveillance at 
Freeport Harbour when he was approached by a female 
carrying a small duffle bag, later identified as Simone 
 Ferguson, who asked to use his phone to text someone. He 
texted the number and received a response saying, “look 
out for Ted”, which he gave  to the female. Sometime 
later, he saw a car pull up with two male occupants. 
Simone Ferguson got into the back seat of the car, along 
with her black duffle bag. After the vehicle left the 
harbor, it was stopped by Officer 3454 Kareem Woods. A 
search was conducted of the vehicle where it was found 
that there were two taped packages containing suspected 
drugs in the black duffle bag. The Intended Appellant 
admitted at that time that the bag belonged to her. All 
three suspects were cautioned and arrested. 
 
 2. Simone Enyola Ferguson, Derek Deangelo Stubbs and 
Tedro Williams Jr. were charged with Possession of 
Dangerous Drugs with Intent to Supply contrary to 
Section 22(1) of the Dangerous Drugs Act, Chapter 228. 
During the interview, Simone Ferguson stated that a man 
known to her as “Napa” asked her to bring the bag on the 
mail boat for him. She suspected that it may be something 
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illegal but he offered to pay her a couple hundred 
 dollars. Derek Stubbs, in his interview, stated that he was 
along for the ride with Tedro Williams who was going to 
pick someone up from the harbour. Tedro Williams, in 
his interview, stated that Derek Stubbs had asked him to 
 take him to the harbour to pick up his girlfriend. They 
did not see the girlfriend but did see a pregnant lady 
standing there and asked her if she needed a ride. Shortly 
thereafter the car was stopped and the three persons 
 were arrested. 
 
 3. It must also be noted that Tedro Williams, a co-
defendant, testified in his defence, which became evidence 
in the case, and corroborated the prosecution’s case, 
stating that he gave the Intended Appellant a ride, and 
that the bag belonged to her. 
  
 4. Procedurally, Simeon Brown, counsel for the Intended 
Appellant, withdrew on June 28, 2016 (page 12). The trial 
continued, and at the conclusion of the evidence of Sgt. 
Thelusma, the Forensic Report was read into evidence. 
The witness was then personally cross-examined by the 
Intended Appellant. The trial was then adjourned to July 
22, 2016, on which date the Intended Appellant indicated 
to the court that she did not have an attorney, and had no 
funds to obtain one. The court indicated that the 
 defendant was free to choose to be represented by a 
lawyer in the matter  (page 18). Trial was then adjourned 
to July 29, 2016, and was further adjourned to October 
20, 2016, then February 22, 2017, then April 10, 2017.   
  
 5. On November 20, 2017, Simone Ferguson was found 
guilty of Possession of Dangerous Drugs with Intent to 
Supply contrary  to Section  22(1) of the Dangerous 
Drugs Act, Chapter  228 and was sentenced to a fine of 
$20,000 or one year custodial sentence. The charge 
against Derek Stubbs and Tedro Williams Jr was 
dismissed and the defendants were discharged for the 
offence of Possession of Dangerous Drugs with Intent to 
Supply contrary to section 22(5) and 29(6) of the 
Dangerous Drugs Act,  Chapter 228." 

 
17. The intended appellant does not take issue with the intended respondent's "Factual Summary" 

in the main. She did, however, add to the narrative that on 28 June 2016, Mr. Simeon Brown, 
who had been retained by her, advised the Magistrate as follows: 
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"We (sic) no longer on the record of Ms. Ferguson and 
therefore withdraw our application for voir dire and have 
no objections for the evidence to be tendered on behalf of 
the Prosecution.". 

 
18. Before proceeding to address the intended appellant's grounds of appeal, I must observe that 

the written submissions of Counsel, Mr. Deleveaux, could have been more helpful had 
Counsel identified each ground and addressed each in turn rather than adopt the more diffuse 
approach that he did. His format makes it more difficult than necessary to follow his 
arguments. With that general comment, I move on to consider the grounds of appeal as they 
are laid out in the notice of application for extension of time within which to appeal filed on 
23 March 2021. 

Ground 1 - That under all the circumstances of the case, the decision is unsafe or 
unsatisfactory; that the Learned Magistrate erred in fact and law by violating her right to a 
fair hearing to allow the Appellant to give viva voce evidence in her defence 

 
19. This seems to be a compound ground as it calls for a consideration of the safety of the 

Magistrate's decision and it calls for a consideration of whether the intended appellant's right 
to a fair hearing was breached. Since the first issue can only relate to and is dependent upon a 
positive resolution of the second issue, I will address the second first.  
 

20. Mr. Deleveaux began his attack on the conduct of the trial by advancing the submission that 
the Magistrate did not permit the intended appellant to give evidence in her defence thereby 
infringing her right to a fair hearing. Mr. Deleveaux pointed to that portion of the record where 
the Magistrate enquired of the intended appellant if "she wishes to call, written or give 
evidence or complied (sic) her Defense"; and the intended appellant replied, "Yes, mama". 
I believe "mama" is a misspelling of "ma'am". Thereafter, the Prosecutor requested an 
adjournment. The Magistrate adjourned the matter to 21 September 2017. 
 

21. Mr. Deleveaux did not advert our attention to the note just prior to the Magistrate asking the 
intended appellant what she wished to do and just after the defendant, Derek Deangelo Stubbs 
testified. The record reveals the following: 

"Simone Ferguson the only thing I want to say, “I have 
filed an application in Court of Appeal (C.I.A) (sic) on 
August 21st, 2017. I went to the Attorney General Office 
the same day. That’s my position in Court today. 

 
22. The Magistrate's next note is made on 21 September 2017 and she records that the 

"Defendant's case closed." (See page 34 of the Magistrate's notes). 
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23. Mr. Deleveaux asked us to find that in the absence of any evidence taken from the intended 
appellant, she having previously answered the Magistrate's question in the affirmative, the 
magistrate prevented the intended appellant from giving evidence on her own behalf.  
 

24. Article 20(1) of the Constitution states, inter alia, that where a person is charged with a 
criminal offence, the case shall be afforded a fair hearing. Additionally, Article 20(2)(c), (d) 
and (e) provide that he: 

"20. (2)(c) shall be given adequate time and facilities for 
the preparation of his defence;  
 
 (d) shall be permitted to defend himself before the court 
in person or, at his own expense, by a legal representative 
of his own choice or by a legal representative at the public 
expense where so provided by or under a law  in 
force in The Bahamas;  
 
 (e) shall be afforded facilities to examine in person or by 
his legal representative the witnesses called by the 
prosecution before the court, and to obtain the 
attendance and carry out the examination of witnesses to 
testify on his behalf before the court on the same 
conditions as those applying to witnesses called by the 
prosecution" 

 
25. Had the intended appellant shown even a scintilla of evidence that the Magistrate did not allow 

her to testify on her own behalf or to call witnesses in her defence, I would have unhesitatingly 
found that the Magistrate fell into so grave an error that the intended appellant's prospects of 
success on this ground were excellent and indeed, bound to succeed. 
 

26. However, in light of the Magistrate's note, "Defendant's case closed.", and there being 
nothing to indicate that the intended appellant objected to the Magistrate not allowing her to 
testify or call witnesses, I am unable to accompany Mr. Deleveaux down the road he invites 
us to travel, namely, to conclude that the Magistrate deprived the intended appellant of the 
opportunity to give viva voce evidence on her own behalf. 
 

27. I am satisfied that the Magistrate did not deprive the intended appellant of the opportunity to 
give viva voce evidence on her own behalf.  
 

28. As I have not found favour with the intended appellant's second issue, the inevitable 
consequence is that the first issue, fails. There is no merit in this ground and insofar as the 
success of the application is dependent on it, it fails. 
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Ground 2 - That some material illegality or irregularity, other than hereinbefore mentioned, 
substantially affecting the merits of the case was committed in the course of the proceedings 
therein or in the decision, the Learned Magistrate erred in fact and Law by denying the 
Appellant a constitutional right to appoint an attorney that she can review the evidence 
against her 
 
Ground 3 - That some material illegality or irregularity, other than hereinbefore mentioned, 
that the Learned Magistrate erred in fact failing to inquire why counsel for the Appellant 
could no longer represent her and to persuade counsel to continue representation 

Ground 4 - That some material illegality or irregularity, other than hereinbefore mentioned, 
that the Learned Magistrate in fact failed to advise the Appellant of the serious nature of the 
charge and the danger (sic) consequence of proceeding without an attorney 

29. Grounds 2, 3 and 4 may be addressed together since they all relate to Mr. Simeon Brown 
withdrawing as Counsel for the intended appellant. 
 

30. Mr. Deleveaux submitted that the Magistrate - and I paraphrase here - made a number of errors 
at the time Mr. Simeon Brown applied to withdraw as the intended appellant's Counsel. First, 
she failed to enquire into his reason for withdrawing; second, she failed to attempt to persuade 
Mr. Brown to stay on as Counsel; and third, she failed to advise the intended appellant of the 
folly of dispensing with the services of a lawyer.  
 

31. There are two other complaints by Mr. Deleveaux that he submits impacted the fairness of the 
trial, they are, the Magistrate did not stop the trial and afford the intended appellant an 
opportunity to retain another lawyer; and the Magistrate allowed Mr. Brown to withdraw his 
application for a voir dire and to indicate he had no objections for the evidence to be tendered 
on behalf of the Prosecution. 
 

32. Mr. Deleveaux relied on two cases: Bain v The Queen [2020] UKPC 10 and Kiko Hanna v 
Regina SCCrAppNo. 214 of 2018, in support of his position. It must be observed however 
that both Bain and Hanna are cases emanating out of the Supreme Court where defendants 
face severe punishments upon conviction for offences charged there, the present appeal arises 
out of the Magistrates' Courts where defendants face summary and electable offences which 
attract, generally, less severe penalties.  Nevertheless, undeterred, Mr. Deleveaux argued that 
even in the Magistrate's Court, the consequences of a conviction for possession of dangerous 
drugs with intent to supply could result in very serious sentences being handed down on a 
defendant.  
 

33. While I am sympathetic to Mr. Deleveaux's argument about the possibility of a severe penalty 
being visited on a defendant facing some dangerous drugs charges, I am constrained to point 
out that defendants in trials held in the Supreme Court are accorded rights under the 
Constitution, specifically Article 20(2)(d) of the Constitution, that create a differentiation of 
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treatment between those charged in the Magistrates' Courts and those charged before the 
Supreme Court. Article 20(2)(d) of the Constitution provides: 

 "20. (2)(d) shall be permitted to defend himself before the 
court in person or, at his own expense, by a legal 
representative of his own choice or by a legal 
representative at the public expense where so provided by 
or under a law in force in The Bahamas;" [Emphasis 
added] 

 
34. As the above underlined phrase makes clear, a person can only have a legal representative 

appointed to defend him in court, where the law makes provision for that to happen. Section 
194 of the Criminal Procedure Code ("the CPC") states as follows: 

"194. In any case in which it appears to the Supreme 
Court that an accused person committed for trial has not 
money wherewith to retain counsel —  
 

(a) if the accused is charged with an offence for 
which the punishment is death, the court shall 
assign counsel for the defence at public expense; 
and  
 
(b) in any other case, the court, in its discretion may 
assign counsel for the defence at public expense." 
[Emphasis added] 

 
35. Thus, it may be seen that Parliament has made provision in the law for defendants in the 

Supreme Court to have the privilege of a court appointed lawyer once the court sees fit to do 
so.  
 

36. Unfortunately, for the intended appellant, there is no homologue to section 194 in the CPC or 
the Magistrates Act, or any other law of which I am aware. This may well be due to the fact 
that at the time the CPC passed into law: 2 April 1969 and the Constitution was made a part 
of our law: 10 July 1973, the maximum sentence that a magistrate could impose was generally 
five years. If the intended appellant's complaint is to be addressed, that must be done by 
Parliament. 
 

37. In the interim, however, there was no power in the Magistrate to appoint a lawyer for the 
intended appellant, even if the intended respondent had requested one and the Magistrate was 
minded to accede to that request. 
 

38. While it may have been desirable for the Magistrate to try to convince Counsel to continue to 
represent an accused person, I know of no rule or law that requires a magistrate to enter into 
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such an exercise. Moreover, there is no obligation on a magistrate to advise a defendant about 
the dangers of proceeding with a case without a lawyer. There is a danger where a magistrate 
interrogates a lawyer on why he wishes to withdraw, namely, confidential discussions may be 
revealed that are prejudicial to the defendant. Unlike a trial in the Supreme Court where a 
judge is not involved in determining the facts in the case, a magistrate is both the judge of the 
law and the judge of the facts. Hence, he may receive information which may be inimical to 
the defendant in the fact finder's eyes. 

Ground 5 - That the decision of the magistrate or sentence passed was based on a wrong 
principle or was such that a magistrate viewing the circumstances reasonably could not 
properly have so decided; That the Learned Magistrate erred in fact and Law to deny the 
Appellant the right to examine all of the Prosecution witnesses 

Ground 6 - That some material illegality or irregularity, other than hereinbefore mentioned, 
substantially affecting the merits of the case was committed in the course of the proceedings 
therein or in the decision: that the Learned (sic) erred in fact and law to assist in summoning 
witnesses for the Appellant 

Ground 7 - That some material illegality or irregularity, other than hereinbefore mentioned, 
the Learned Magistrate erred by not allowing a stay of proceedings in the Court of Appeal 
action No. 183 of 2017 and gave instructions that the Prosecution not receive any documents 
from the Appellant 

39. These three grounds were withdrawn by Mr. Deleveaux. Therefore, they are considered 
together; and found to be of no support for the EOT application. 

Ground 8 - That the Learned Magistrate erred in fact and Law to deny the Appellant the 
right to examine all of the Prosecution witnesses 

 
40. I must admit that I was perplexed by Mr. Deleveaux's pursuit of this ground in the face of his 

withdrawal of ground 5 in its entirety. Nevertheless, rather than dismiss it summarily, I have 
considered it below. 
 

41. Under this ground Mr. Deleveaux sought to argue that although the Magistrate's notes reflect 
that the intended appellant had no cross-examination for certain witnesses, "the notes are not 
entirely reflective of the real proceedings in the case because it seems to omit certain 
relevant facts. And that is why I put forward that ground because the notes are not 
complete".  
 

42. The Court had indicated to Mr. Deleveaux that if the intended appellant alleged that the 
Magistrate had not recorded certain portions of the trial she could have filed an affidavit, as is 
sometimes done, stating what was not done by the Magistrate and the possible effect on the 
fairness of the trial by that omission. I was of the view that the intended appellant had not filed 
an affidavit. 
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43. Mr. Brathwaite submitted that the document filed by the intended appellant on 11 March 2021, 
intituled "Notice of Application for Extension of Time Within Which to Appeal to the 
Registrar of the Court of Appeal" did place an "affidavit" before the Court because it says that 
it was sworn to by the intended appellant. There is a jurat included in the document, that is, 
the intended appellant has sworn before a Notary Public tacitly acknowledging that the 
contents of the document are true.  
 

44. Mr. Brathwaite argued that there is nothing in the document about the intended appellant 
desiring to call any witnesses or any denial of the right to call witnesses. He argued further 
that a bare assertion has been made without any indication as to who these witnesses were; 
what those witnesses may have said, and how that might have impacted the defence. These, 
he says, are all matters that would assist the Court in approaching this complaint. It was his 
position that the allegations of the intended appellant are just not made out on the record. 
 

45. I agree with Mr. Brathwaite's assessment of the intended appellant's predicament, that is, the 
record is not supportive of this ground. At page 2 of the record the Magistrate records the date 
as 13 October 2015, and that a witness 1232 Butler began giving his evidence. At page 4 it is 
recorded the intended appellant cross-examined him. The next witness was 3454 Woods who 
gave his evidence; and the record reflects that the intended appellant did not cross-examine 
him. 
 

46. The next witness was Sergeant 406 Telusma who gave his evidence in chief. He testified that 
he conducted an interview with the intended appellant and she admitted to the offence in a 
record of interview that he wrote and she signed. The intended appellant did not cross-examine 
him but lodged an objection to acceptance of her record of interview being given in evidence 
by the witness because she was denied access to a lawyer at the time of the interview. She also 
indicated as follows: 
 

"I just got my Attorney Mr. Brown. No I gave him no 
instructions." 

 
47. The case was adjourned. 

 
48. On the adjourned date, 23 November 2015, Mr. Simeon Brown appeared for the intended 

appellant; and applied to have three witnesses: Telusma, Butler and Woods, recalled; and to 
have the forensic chemist give evidence. However, when the matter continued 28 June 2016, 
Mr. Brown withdrew as the intended appellant's Counsel. Thereafter, Sergeant Telusma was 
recalled and after his evidence in chief, the intended appellant cross-examined him. A copy of 
his report appears to have been handed over to the intended appellant at this time. 
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49. Following a number of adjournments, on 10 April 2017, Sergeant Telusma again appeared in 
court to give evidence. The record reflects Ms. Simone Brown cross-examined the witness on 
behalf of her client; and the following note: "No cross-examination by the other 
Defendants". Officers 3454 Woods and 1232 Butler, having been recalled, gave their 
evidence they were therefore available for the intended appellant to cross-examine if she 
wished. 
 

50. It is apparent that the intended appellant was afforded an opportunity to question all of the 
Prosecution's witnesses, some of whom she declined to question and some of whom she did. 
The record does not support this complaint. I find no merit in this ground. 

Conclusion 
 

51. I am satisfied that there is no prospect of success in any of the grounds advanced by the 
intended appellant. Combined with the unreasonable length of the delay in seeking to appeal 
the Magistrate's decision to convict her, the EOT application ought to be denied. In the 
premises, I do not accede to the application and the conviction and sentence imposed by the 
Magistrate are affirmed. 
 

52. During the hearing we were advised that the intended appellant had not paid the fine of 
$20,000.00. In the circumstances, the application for an extension of time within which to 
appeal having been denied, the intended appellant has sixty days from today’s date to pay the 
fine imposed by the Magistrate. In default of payment the intended appellant will serve one 
year imprisonment, less any time spent on remand.  
 

53. Should the intended appellant default she must surrender herself into the custody of the Police 
at Central Police Station, Freeport, Grand Bahama or any other Police station to be transferred 
to The Bahamas Department of Correctional Services ("the Prison") to begin serving her 
sentence of one year; such sentence commencing on the day she is admitted into the Prison. 
 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

54. I agree.  

__________________________________________ 
The Honourable Mr. Justice Jones, JA 

55. I also agree.  

__________________________________________ 
The Honourable Mr. Justice Bethell, JA 


