
COMMONWEALTH OF THE BAHAMAS 

IN THE COURT OF APPEAL 

SCCrApp. No. 82 of 2020 

 

B E T W E E N 

   

  MAURICE RUSSELL  

           

Appellant 

 

AND 

 

 

COMMISSIONER OF POLICE 

            

Respondent  

 

BEFORE:        The Honourable Mr. Justice Jon Isaacs, JA  

The Honourable Madam Justice Crane-Scott, JA 

         The Honourable Mr. Justice Roy Jones, JA    

     

APPEARANCES:  Mr. Avrom Thompson, Counsel for the Appellant 

 Ms. Cordell Frazier, with Ms. Janessa Murray, Counsel for the 

Respondent  

  

DATES:  28 October 2020; 1 March 2021 

********************************************************************** 

Criminal appeal – Application for constitutional relief - Taking of Intimate Samples – 

Section 34 of the Police Force Act - Section 13(1) of the Sexual Offences and Domestic 

Violence Act - section 58 of the CPC - Article 19 of the Constitution 

The appellant is a suspect in a police investigation involving incest. A DNA sample is needed to 

confirm or disprove the appellant's involvement in the offence. Pursuant to section 34 of the Police 

Force Act 2009 and in order to further the investigation, the police got the authorization of a 

Magistrate to have a medical practitioner take an intimate sample from the appellant without his 

consent. The appellant filed for constitutional relief in the Supreme Court from the magistrate’s 

order but was denied. He has appealed against the decision of the learned Judge on the ground that 

“the Learned Judge erred in fact and/or law when she determined that the investigation into the 

Appellant, the arrest of the Appellant and the Order authorising the compulsion of the Appellant’s 

blood withdrawal did not violate the Appellant’s rights pursuant to Articles 19 and 21 of the 

Bahamas Constitution particularly in the absence of any evidence that a complaint was in fact 

made by Tamika Russell-Clarke.” 
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Held: appeal dismissed; the decision of the Judge is affirmed. 

 

Each fundamental right found in the Constitution is qualified by some exception or the other, for 

example, Article 19 allows a person to be deprived of his right to liberty if the deprivation is 

authorised by law. Similarly, Article 21 allows persons to be searched notwithstanding their 

objection to such an intrusion. 

It is not competent for a Justice of the Supreme Court to injunct the police from investigating 

allegations of crime without the clearest evidence that such actions by the police has involved 

egregious behaviour that violates not only their codes of conduct but the consciousness of all right 

minded persons in the society. In any event, should criminal proceedings eventuate, alleged 

breaches by the police can be adequately addressed by the ordinary trial processes, for example, 

section 178 of the Evidence Act. 

The present challenge amounts to no more than the appellant complaining about a statutory power 

being exercised by the Magistrate but without raising any justiciable issue about the 

constitutionality of section 34 itself. The appellant has not demonstrated that section 34 of the Act 

cannot be reasonably justified in a democratic society that values the rule of law. 

 

 

The King-Emperor v Khwaja Nazir Ahmad PC Appeal No. 55 of 1943 considered 

R v Khwaja Nazir Ahmad (1944) 88 Sol Jo 406, 61 TLR 37 considered 

Gordon Newbold, et al v The Attorney General of the Commonwealth of The Bahamas, et al  [2014] 

UKPC 12 considered 

Butterfield v Commissioner of Police (Crim App No 55 of 2001) mentioned 

Major and Major v Superintendent of Her Majesty’s Prison  (Const/Civ App Nos 14 and 15 of 

2005) mentioned 

AG's Reference (No. 2 of 2002) [2003] UKHL 68 considered 

 

______________________________________________________________________________ 

 

JUDGMENT 
______________________________________________________________________________ 
 

Judgment delivered by The Honourable Mr. Justice Jon Isaacs , JA: 

1. The appellant appeals against the decision of Madam Justice Carolita Bethell ("the Judge") 

handed down on 28 July 2020, dismissing his application for constitutional relief. The appeal 

is founded on a single ground, namely: 

"That the Learned Judge erred in fact and/or law when she 

determined that the investigation into the Appellant, the arrest 

of the Appellant and the Order authorising the compulsion of 
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the Appellant’s blood withdrawal did not violate the Appellant’s 

rights pursuant to Articles 19 and 21 of the  Bahamas 

Constitution particularly in the absence of any evidence that a 

complaint was in fact made by Tamika Russell-Clarke." 

Brief Background 

2. The judgment of the Judge provides a snapshot of the background facts; and I adopt her 

recitation in paragraphs 3 to 7 of the judgment: 

"3. On 4 June 2020, Tamika Russell-Clarke (‘the  Complainant’) 

(D.O.B 15/4/1982) made a complaint to police alleging that at the 

age of 15, her father’s brother (‘the Applicant”) had sexual 

intercourse with her. She further alleged that a child was born 

from this alleged incest. The Police launched an investigation 

pursuant to this complaint.  

4. On 13 June, 2020, the Applicant went to the Police Station in 

Cat Island to make a complaint. It was then that he was told he 

was wanted for incest. The officers cautioned, arrested (sic). He 

was allowed to call his family and his lawyer. He was questioned 

by the police and denied the allegations put to him. He was 

released on the same day after being questioned. He was in 
police custody for two hours. 

5. Pursuant to section 34 of the Police Act Number 3 of 2009 the 

1st Respondent sought an Authorization to obtain a blood 

sample from the Applicant. Magistrate Kara Turnquest-

Deveaux on the same date granted an Authorization being 

satisfied that there were reasonable grounds for suspecting that 

the Applicant had been involved in the offence of ince st with 

Tamika Russell Clarke while at New Bight, Cat Island, and that 

a sample witll (sic) confirm or disprove Maurice Russell in 

relation to the same. She authorized a medical practitioner on 

the direction of D/Insp. Donna Barr to take venous blood from 
the Applicant. 

6. On the same day, the Applicant was met by police officers at 

his home where they told him that he would have to go to the 

local clinic the next day to have his blood extracted. This blood 

was to be extracted in order to run a DNA test to determine 
whether he is the father of Tamika Russell-Clarke’s child. 

7. The Applicant never met the police that day, nor did he have 
the blood sample extracted." 
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3. On 16 June 2020, the appellant filed an Originating Notice of Motion ("the ONM") in the 

Supreme Court seeking the following reliefs: 

"(i) a declaration that Article 19(1) of The Constitution of the 

(sic) Bahamas which affords him the right not (sic) be deprived 

of his liberty unless authorized by law in the execution of an 

order of the Court is about to be infringed; 

(ii) a declaration that Article 20(1) of The Constitution of the 

(sic) Bahamas which affords him the right to a fair hearing 

within a reasonable time by an independent tribunal established 

by law is about to be infringed; 

(iii) a declaration that Article 21(1) of The Constitution of the 

(sic) Bahamas which affords him the right not to be subjected to 

the search of his person or his property without his consent is 

about to be infringed; 

(iv) and that all intended actions and proceedings be 

permanently be stayed." 

4. The appellant filed an affidavit in support of his ONM on 16 June 2020, which contained, inter 

alia, the following averments: 

"2. That on the 13th Day of June, A.D., 2020, the Deponent went 

into the police to make a complaint about a matter not related 

to this Application. It was at this time one of the male officers on 

duty stated, “This him here, this who you’re looking for” to the 

other officer on duty; 

3. That instead of taking his complaint, the Deponent was 

advised that he was going to be placed into custody on an 

allegation and if he did not  consent to give his blood the 

officers would get a Court order to have it extracted from him; 

4. That the Deponent told the officers that he had no knowledge  

whatsoever of anyone looking for him and that they all lived on 

a small island therefore he could easily be found;  

5. That the Deponent was arrested on an allegation and 

questioned after making a phone call to his wife then his lawyer 

who is based in Nassau; 
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6. That the Deponent was released from police custody after his 

interview; 

7. That the Deponent was later visited at his home by Officers 

on the 14th Day of June, A.D., 2020 where the police did not 

present any order to extract his blood but ordered him to meet 

with them at a local clinic on the following day at 8:00am; 

8. That the Deponent requested the Court order and one was not 

shown or presented; 

9. That the Deponent is not desirous of giving his blood unless 

properly ordered by the Court; 

10. That the allegation the Deponent was questioned on is 

alleged to have occurred some twenty-one (21) years ago and 

before the law relative to the alleged offence was in existence;  

11. That the Respondent’s intended actions are believed to be in 

violation of the Deponent’s right to not to have his liberty 

deprived unless authorized by law in the execution of an order 

of the Court, which right is guaranteed by Article 19(1) of the 

Constitution of the Commonwealth of The Bahamas; 

12. That the Respondent’s intended actions and prosecution are 

believed to be in violation of the Deponent’s right to a fair 

hearing within a reasonable time by an independent tribunal 

established by law, which right is guaranteed by Article 20(1) of 

the Constitution of the Commonwealth of The Bahamas; 

13. That the Respondent’s intended actions are believed to be in 

violation of the Deponent’s right not to be subjected to the 

search of his person or his property without his consent, which 

right is guaranteed by Article 21(1) of the Constitution of the  

Commonwealth of The Bahamas; 

14. That given all the circumstances, the intended actions and 

prosecution should be permanently stayed by declaration that 

the process is unconstitutional;"  

5. The respondent filed an affidavit sworn by Assistant Superintendent of Police Nathan Mackey 

("ASP Mackey") on 29 June 2020 in response to the appellant's and averred, inter alia, as 

follows: 
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"3. That on 4th June, 2020 a complaint was made by Tamika 

Russell-Clarke, D.O.B. 1982 (hereinafter referred to as “the 

Complainant”) that while at the age of 15 years old in New 

Bight, Cat Island her uncle, the Applicant (an adult) allegedly 

had sexual intercourse with her. 

"4. That as a result of the aforesaid complaint being made, 

officers of the Central Detective Unit, New Providence 

commenced an investigation into the matter. 

5. That on the 13th June, 2020 the Applicant was cautioned, 

arrested and questioned with respect to the alleged complaint of 

incest whereby he denied the allegations. He was subsequently 

released the same day. 

6. That on the 14th  June, 2020 the 1st Respondent obtained an 

Authorization Order from Magistrate Kara Turnquest-

Deveaux authorizing a medical practitioner on the direction of 

D/Insp. Donna Barr to take a sample of venous blood from the 

Applicant. There is now produced and shown to (sic) marked as 

“Exhibit NM1” is a copy of the Authorization Order. 

7. That paragraphs 7 through 9 of the Applicant's 

affidavit are denied. The Respondents aver that further on the 

14th June, 2020 officers of the 1st Respondent visited the home 

of the Applicant and informed him of the Magistrate's 

Authorization Order reference to the 'extraction of his blood 

samples. The Applicant informed the officers that he would 

attend the New Bight Police Station at 8:00a.m. on Monday the 

15th June, 2020. 

8. That on the 15th June, 2020 the Applicant did not appear as 

indicated and officers of the 1st Respondent made checks for the 

Applicant and were advised by security officer, Meltisha Smith 

that the Applicant had left the island by way of private plane 

Cellica S/N C6Rus enroute to New Providence." 

6. ASP Mackey goes on to say at paragraph 11: 

"11. That contrary to what the Applicant alleges in paragraph 

12 of the (sic) his affidavit, the Applicant has not been charged 

with any offence before any Court in relation to the 
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Complainant’s complaint and the matter is still currently being 

investigated by police." 

7. When the matter came before the Judge she determined at paragraph 14 of her judgment that 

the appellant had indeed been arrested and deprived of his liberty but that the police, having 

received a complaint of incest, had the job to investigate that complaint. She found at paragraph 

23 that: 

"23. The information given to the officer in these proceedings is 

that there was an incidence of incest; an offence of such 

seriousness that, a convicted person can be sentenced to a 

lifetime of incarceration. This Court is mindful of the 

seriousness of this offence and is of the view that the reasonable 

man would have acted in the manner that the First Respondent 

did, by arresting, cautioning and questioning the Applicant as a 

means of interviewing him." 

8. The Judge then turned her attention to the issue of delay, to wit, whether the twenty plus years 

since the alleged commission of the offence that had passed rendered the continued 

investigation into the offence and possible prosecution for it, a breach of the appellant's Article 

20(1) rights. She concluded at paragraph 29 of her judgment that in light of the authority of 

AG's Reference (No. 2 of 2002) [2003] UKHL 68, which said that the starting point of the 

calculation of delay is when someone is charged, and the appellant having not yet been 

charged, an assessment of the delay in this case cannot be done. As I understand this aspect of 

the Judge's reasoning, it is that the right to a trial within a reasonable time does not arise in the 

context of this case. 

9. The Judge went on to find at paragraph 33 that she had no jurisdiction to stay the actions and 

proceedings as requested by the appellant; and at paragraph 36, that there had been no breaches 

of the appellant's constitutional rights. 

10.  I turn now to address the appellant's ground of appeal. 

That the Learned Judge erred in fact and/or law when she determined that the investigation 

into the Appellant, the arrest of the Appellant and the Order authorising the compulsion of 

the Appellant’s blood withdrawal did not violate the Appellant’s rights pursuant to Articles 

19 and 21 of the Bahamas Constitution particularly in the absence of any evidence that a 

complaint was in fact made by Tamika Russell-Clarke. 

The Relevant Statutes 

11.  Section 13(1) of the Sexual Offences and Domestic Violence Act ("the SODV") states:  

"Any person who, knowing that another person is by blood 

relationship his or her parent, child, brother, sister, 
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grandparent, grandchild, uncle, niece, aunt or nephew, as the 

case may be, has unlawful sexual intercourse with that other 

person, whether with or without the consent of that other 

person, is guilty of the offence of incest and liable to 

imprisonment- 

(a) if he is an adult who commits the offence with a minor, 

for life; 

 ....."  

12.  The allegation made by the complainant is that the act (or acts) of incest took place when she 

was fifteen years old. This means, therefore, that the appellant, if convicted of incest, could 

face up to life imprisonment because section 2 of the SODV defines "minor" as "a person under 

eighteen years of age". 

13.  Section 34 of the Police Force Act, 2009 ("the PFA") provides, inter alia: 

"34.(1) Except as provided by this section, no police officer may 

take an intimate sample from a person without the appropriate  

consent. 

(2) Consent to the taking of an intimate sample must be given in 

writing. 

(3) A medical practitioner may on the direction of a police 

officer, take an intimate sample from a person without the 

appropriate consent if authorized by a Magistrate. 

(4) A Magistrate may only give an authorization under 

subsection (3) if he has reasonable grounds for - 

(a) suspecting the involvement of the person from whom 

the sample is to be taken in an indictable offence; and 

(b) believing that the sample will tend to confirm or 

disprove his involvement. 

(5) A Magistrate shall give an authorization under subsection 

(3) in writing. 

14.  Subsections 6 and 7 of section 34 outline the duties imposed on the police once the Magistrate's 

authorization has been secured.  

The Constitution 
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15.  Article 19 of the Constitution states: 

"19. (1) No person shall be deprived of his personal liberty save 

as may be authorized by law in any of the following cases- 

 .... 

(d) upon reasonable suspicion of his having committed, 

or of being about  to commit, a criminal offence;" 

(Emphasis added) 

16.  Article 20(1) of the Constitution states: 

" 20. (1) If any person is charged with a criminal offence, then 

unless the charge is withdrawn, the case shall be afforded a fair 

hearing within a reasonable time by an independent and 

impartial court established by law." 

17.  Article 21 of the Constitution states: 

"21. (1) Except with his consent, no person shall be subjected to 

the search of his person or his property of the entry by others 

on his premises.  

(2) Nothing contained in or done under the authority of 

any law shall be held to be inconsistent with or in 

contravention of this Article to the e xtent  that the law in 

question makes provisions-  

(a) which is reasonably required -  

(i) in the interests of defence, public safety, public 

order, public morality, .. 

and except so far as that provisions or, as the case may be, the 

thing done under the authority thereof is shown not to be 

reasonably justifiable in a democratic society." 

18.  Article 28 of the Constitution states, inter alia: 

"28. (1) If any person alleges that any of the provisions of 

Articles 16 to 27 (inclusive) of this Constitution has been, is 

being of is likely to be contravened in relation to him then, 

without prejudice to any other action with respect to the same 
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matter which is lawfully available, that person may apply to the 

Supreme Court for redress.  

 (2) The Supreme Court shall have original jurisdiction-  

(a) to hear and determine any application made by 

any person in pursuance of paragraph (1) of this 

Article; and  

(b) to determine any question aris ing in the case of 

any person which is referred to it in pursuance of 

paragraph (3) of this Article, 

and may make such orders, issue such writs and give such 

directions as it may consider appropriate for the purpose of 

enforcing or securing the enforcement of any of the provisions 

of the said Articles 16 to 27 (inclusive) to the protection of 

which the person concerned is entitled:   

 Provided that the Supreme Court shall not exercise its 

power under  this paragraph if it is satisfied that adequate 

means of redress are or have been available to the person 

concerned under any other law." 

19.  It is readily apparent that each fundamental right found in the Constitution is qualified by some 

exception or the other, for example, Article 19 allows a person to be deprived of his right to 

liberty if the deprivation is authorised by law. Similarly, Article 21 allows persons to be 

searched notwithstanding their objection to such an intrusion. 

Submissions 

20.  The nub of the appellant's submissions is that the only evidence of a complaint being made by 

Tamika Russell-Clarke is "a simple bare assertion without any evidence, documentation ... to 

verify the details of any purported complaint made against the Appellant". Thus, it was argued, 

the police could not have had a basis for a reasonable suspicion to arrest the appellant; nor 

could the Magistrate have issued her authorisation for the appellant's blood to be drawn in the 

circumstances. 

21.  The appellant drew our attention to section 2 of the CPC where the definition of a complaint 

is to be found as follows: 

"“complaint” means an allegation that some person, known or 

unknown, has committed an offence; " 
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and also section 58 of the CPC which speaks to the institution of legal proceedings in a 
criminal matter. The section states, inter alia: 

"58. (1) Criminal proceedings may be instituted either by the 

making of a complaint or by the bringing before a 

magistrate of a person who has been arrested without a 

warrant. 

(2) Any person, who believes from a reasonable and 

probable cause that an offence has been committed by any 

person, may make a complaint thereof to a magistrate 

appointed to preside over a magistrate’s court having 

jurisdiction in the matter.  

(3) A complaint may be made orally or in writing, but if 

made orally shall be reduced to writing by the magistrate, 

and in either case shall be signed by the complainant and 

the magistrate:  

Provided that where proceedings are  instituted by a peace 

officer or other public officer acting in the course of his duty, a 

formal charge duly signed by such officer may be presented to 

the magistrate and shall for the purposes of this Code be deemed 

to be a complaint." 

22.  Mr. Thompson submitted that "without an actual complaint being made by the purported 

virtual complainant in accordance with the Criminal Procedure Code section 2 and/or 

section 58, there is no basis for the Respondent’s investigation or to obtain an Order in 

relation to the Appellant’s blood". 

23.  This submission fails to appreciate the difference between complaints made to the police and 

complaints lodged before a magistrate. When a person presents himself to a police officer and 

complains that an offence has been committed, this is no more than an allegation or report that 

some act or acts occurred that may rise to the level of criminality. Such a complaint/report may 

result in an investigation by the police and may result in someone being placed before the 

courts. Section 4 of the PFA sets out the functions of a police officer and they include, "the 

prevention and detection of crime" and "the apprehension of offenders". This means that the 

police are under a statutory imperative to pursue reports of criminal acts.  

24.  However, pursuant to section 58 of the CPC, a complaint initiates criminal proceedings against 

an individual and involves a magistrate. Although the term "complaint" is used both to describe 

the allegations made to the police and the process initiating criminal proceedings before a 

magistrate, they are entirely different animals.  
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25.  In any event, there is no substance to this submission by the appellant because ASP Mackey 

had sworn that: 

"3. That on 4th June, 2020 a complaint was made by Tamika 

Russell-Clarke, D.O.B. 1982 (hereinafter referred to as “the 

Complainant”) that while at the  age of 15 years old in New 

Bight, Cat Island her uncle, the Applicant (an adult) allegedly 

had sexual intercourse with her." 

26.  This was the event that triggered the police investigation into the appellant's conduct; and it 

also explained why he said - at paragraph 2 of his affidavit dated 20 June 2020 - that when he 

went to the police station to make an unrelated complaint to the police, one officer remarked, 

“This him here, this who you’re looking for” to the other officer on duty.  

27.  The evidence before the Judge suggested that a complaint of incest had been made to the police 

on 4 June 2020 and that that complaint justified the police in making an application pursuant 

to section 34 of the PFA to the Magistrate when it became clear that the appellant was not 

going to submit himself for the drawing of his blood voluntarily. 

Discussion 

28.  It appears that the allegation of incest being made against the appellant relates to events that 

occurred some twenty-one years ago; but are being brought to light only recently. There is no 

explanation for the length of time it has taken for the complainant to come forward; but there 

can be no issue of the prosecution for this offence being statute barred because incest is a 

felony, that is, it attracts a sentence of three years or more; and there is no time limitation on 

felonies such as exist for summary offences. At one point, there was some controversy about 

electable offences, that is, felonies (and that would include indictable offences pursuant to 

section 4 of the Penal Code) which were by virtue of section 214 of the Penal Code, competent 

to be heard by a magistrate upon the election of the defendant or with the forbearance of the 

Prosecution. However, that issue was settled by the passage of the Criminal Procedure Code 

(Amendment) Act, 2017.  

29.  In my view, it is not competent for a Justice of the Supreme Court to injunct the police from 

investigating allegations of crime without the clearest evidence that such actions by the police 

has involved egregious behaviour that violates not only their codes of conduct but the 

consciousness of all right minded persons in the society. In any event, should criminal 

proceedings eventuate, alleged breaches by the police can be adequately addressed by the 

ordinary trial processes, for example, section 178 of the  Evidence Act provides: 

178. (1) In any criminal proceedings the court may refuse to 

allow evidence on which the prosecution proposes to rely to be 

given if it appears to the court that, having regard to all the 
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circumstances, including the  circumstances in which the 

evidence was obtained, the admission of the evidence would have 

such an adverse effect on the fairness of the  proceedings that the 

court ought not to admit it. 

30.  In the Indian case of R v Khwaja Nazir Ahmad (1944) 88 Sol Jo 406, 61 TLR 37 the court 

determined that, "There was no power in a High Court in India, in the purported exercise 

of its inherent jurisdiction under section 561a of the Code of Criminal Procedure to 

interfere with the statutory right of the police to investigate the circumstances of an 

alleged cognisable crime and to quash proceedings taken in pursuance of a first 

information report made to the police in respect of such alleged crime." 

31.  The matter went before the Privy Council and is cited as The King-Emperor v Khwaja Nazir 

Ahmad PC Appeal No. 55 of 1943. The issue identified by the Board was, "whether the High 

Court had power, under section 561A of the Code of Criminal Procedure to quash all 

proceedings taken in pursuance of the two first information reports". In the course of the 

judgment delivered by Lord Porter, it is stated at page 2: 

"But in any case the receipt and recording of an information 

report is not a condition precedent to the setting in motion of a 

criminal investigation. No doubt in the great majority of cases, 

criminal prosecutions are undertaken as a result of information 

received and recorded in this way, but their Lordships see no 

reason why the police, if in possession through their own 

knowledge or by means of credible though informal intelligence 

which  genuinely leads them to the belief that a cognisable  

offence has been committed, should not of their own motion 

undertake an investigation into the truth of the matters 

alleged."  

32.  The Board went on to observe at pages 4 and 5 as follows: 

"In their Lordships' opinion however, the more serious aspect 

of the case is to be found in the resultant interference by the 

Court with the duties of the police. Just as it is essential that 

every one accused of a crime should have free access to a court 

of justice so that he may be duly acquitted if found not guilty of 

the offence with which he is charged, so it is of the utmost 

importance that the judiciary should not interfere with the 

police in matters which are within their province and into which 

the law imposes upon them the duty of enquiry. 
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In India as has been shown there is a statutory right on the part 

of the  police to investigate the circumstances of an alleged 

cognizable crime without requiring any authority from the 

judicial authorities, and it would, as their Lordships think, be 

an unfortunate result if it should be possible to interfere with 

those statutory rights by exercise of the jurisdiction of the court. 

The functions of the judiciary and the police are complimentary 

not overlapping and the combination of individual liberty with 

a due  observance of law and order is only to be obtained by 

leaving each to exercise its own function, always of course 

subject of the right of the Court to intervene in an appropriate  

case when moved under section 491 of the C.P.C. to give 

directions in the nature of habeas corpus. In such a case as the 

present, however, the Court's functions begin when a charge is 

preferred before it and not until then." 

33.  I accept readily that in the present appeal the issue involved is a constitutional challenge but in 

my view, it matters not for the purposes of this appeal. The challenge in this appeal is, in my 

view, misdirected. It purports to impugn the effects of a statute without attacking the statute 

frontally, to wit, the appellant does not allege that section 34 of the Act is unconstitutiona l 

inasmuch as it breaches a person's right, for example, not to incriminate himself or he is 

deprived of a fair hearing because the application before the magistrate is ex parte.  

34.  A case involving such a frontal challenge was Gordon Newbold, et al v The  Attorney 

General of the Commonwealth of The Bahamas, et al [2014] UKPC 12. The brief facts in 

Newbold, were that the appellants were before Stipendiary and Circuit Magistrate Carolita 

Bethell (as she then was) in extradition proceedings. As a part of the evidence to be adduced 

by the State in the hearing were recordings of conversations between the appellants that the 

respondents had created by intercepting telephone conversations pursuant to authorisations 

given in purported compliance with section 5(2)(a) of the Listening Devices Act, 1972 ("the 

LDA"). These intercepted conversations suggested that the appellants were involved in drug 

trafficking offences. The appellants made a number of objections to the validity of the LDA 

and the authorisations issued under it. Magistrate Bethell referred six questions to the Supreme 

Court which included the following: 

"1. Whether to pass the test of constitutionality, a document 

purporting to be an Authorization given by the Commissioner 

of Police to the police officer to use a listening device in 

accordance with section 5 (2) of the Listening Devices Act must 

in order to authenticate itself in law in manner and form provide 

or specify the following particulars:  
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(a) the identity of the person authorized to use a listening 

device to conduct an investigation into an offence that 

has been committed;     

(b) the date as from when such authorized use of a 

listening device was given;  

(c) the offence that has been committed or that is about 

to be, or is reasonably likely to be committed, it being the 

very reason for the authorized use of a listening device in 

the police officer's conduct of the investigation.  

2. If the answer to question (1) is in the affirmative, whether the 

Authorizations comply in such manner and form as required by 

law.  

3. If the answer to question (2) is in the affirmative, whether the 

use now known to have been made of the Authorizations as 

given is lawful.  

4. Whether to pass the test of constitutionality, the power to 

authorize the use of a listening device to "here [sic], listen and 

record" a private conversation in accordance with section 5(2) 

of the Listening Devices Act, may lawfully avail any authority 

or person for its or his (or her) use or purpose at their absolute 

discretion (as in the instance of the Commissioner of Police 

under the section) or for any use or purpose without prior 

judicial supervision. 

5. Whether the law as represented and regulated by the 

provision of the Listening Devices Act, particularly by section 5 

(2) therefore [sic], satisfies a qualitative test in that it provides 

essential safeguards and protections consistent with the rule of 

law in a democratic society.  

6. Whether the powers and discretion availing the 

Commissioner of Police under section 5 (2) of the LDA violate 

Article 23 of the Constitution." 

35.  The matter was heard by Isaacs, J, who, being bound by the previous decisions of the Court of 

Appeal in Butterfield v Commissioner of Police  (Crim App No 55 of 2001) and Major and 

Major v Superintendent of Her Majesty’s Prison (Const/Civ App Nos 14 and 15 of 2005), 

answered the questions as follows:  
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 1a. yes; 1b. no; 1c. yes; 4. yes; 5. yes; and 6. no. 

36.  The matter came before this Court (differently constituted) and ultimately went before the 

Judicial Committee of her Majesty's Privy Council. At paragraph 59 Lord Mance stated: 

"59. In the light of the above, the answers that the Board gives 

to the  questions referred by the Magistrate and set out in 

paragraph 7 are as  follows. Questions (1) and (2) are answered 

in the affirmative. As to question (3), assuming that the 

Magistrate has Page 28 not already made findings about this, it 

is open to the appellants to seek to investigate further during the 

extradition proceedings whether the limits of the authorisations 

were observed. Questions 4, 5 and 6 are answered in the same 

sense as Isaacs J, though for different reasons. The Board will 

humbly advise Her Majesty that the case should be remitted to 

the Magistrate for the continuation of the extradition 

proceedings on the basis of this judgment." 

37.  The present challenge amounts to no more than the appellant complaining about a statutory 

power being exercised by the Magistrate but without raising any justiciable issue about the 

constitutionality of section 34 itself. The appellant has not demonstrated that section 34 of the 

Act cannot be reasonably justified in a democratic society that values the rule of law. 

38.  I have already alluded to section 178 of the Evidence Act whose provisions empower a court 

to exclude improperly obtained evidence or even evidence which has been obtained in 

circumstances where the admission of same would have such an adverse effect on the fairness 

of a trial, should that be the result of the police investigations; and it is far from clear whether 

that eventuality will occur. Still, there is no general right to the exclusion of relevant evidence, 

even in a trial. 

39.  As the author of "Human Rights and criminal procedure", Jeremy Mc Bride, noted at page 13 

in his book's "Introduction", when discussing how the gathering of evidence to support a 

criminal prosecution can affect many substantive rights under the European Convention on 

Human Rights - a Convention which mirrors our Constitution: 

"However, there are circumstances in which evidence can be 

obtained against a person’s will through searches and medical 

examination provided certain safeguards are observed. 

Moreover, even where evidence may have been obtained in 

breach of the right to respect for private life, the principal 

consideration governing its admissibility will be the impact of 

this on the overall fairness of the proceedings." 
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Conclusion 

40.  I have perused the judgment of the Judge and I find no error as alleged by the appellant. If 

indeed there is, as alleged by the appellant, no report of incest made by the alleged virtual 

complainant, that matter will be resolved at trial, in the event it comes to that. 

41.  In the premises, I dismiss this appeal and affirm the decision of the Judge.  

42.  Although not necessary for the disposition of this appeal, I make one observation about the 

allegation made by the appellant in paragraph 8 of his affidavit dated 16 June 2020, that the 

Magistrate's authorization was not produced to him despite his request for it to be shown or 

provided to him. Section 34 of the PFA does not require the police to do anything more that to 

inform the person that an authorization has been given and the grounds for it being given: s. 

34(6) of the PFA. 

43.  Nevertheless, as a matter of good practice and to avoid allegations of impermissible 

interference with the person's rights, any order obtained from a magistrate pursuant to section 

34 of the PFA should be shown to the individual who is required to provide a specimen in the 

same manner as a person is shown an arrest warrant pursuant to section 45 of the PFA.  

 

 

__________________________________________                                                
The Honourable Mr. Justice Isaacs, JA  

44.  I agree. 

 

__________________________________________                                                
The Honourable Madam Justice Crane-Scott, JA 

45.  I also agree. 

 

__________________________________________                                                

 The Honourable Mr. Justice Jones, JA  
  

 

 


