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   *************************************** 

Criminal appeal – Murder – Manslaughter – Attempted murder – Conspiracy to commit armed 
robbery – Attempted armed robbery – Voir dire – No case to answer submission – Reasonable 
inferences – Alternate verdicts – Allegations of oppression – Minor taken into Police custody – 
Appropriate adult – Right to counsel – Allegation of breach of the Force Standing Orders - Article 
19(2) of the Constitution - Section 114(3) of the Criminal Procedure Code  
 
On 11 November 2015 JM and her 13-year-old son (TM) were driving along Parkgate Road near 
the junction with Village Road. TM advised his mother that there was a man lying in the road. JM 
swerved to avoid the man and about two seconds later TM heard glass shattering. JM had been 
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shot in her neck; she continued driving but shortly thereafter crashed into a wall. TM exited the 
vehicle and ran away. The Crown’s case was that he was shot at while running away.  
 
The intended appellants were all charged with the murder of JM, the attempted murder of TM, 
conspiracy to commit armed robbery and attempted armed robbery. The intended appellant Sargent 
was convicted of manslaughter, conspiracy to commit armed robbery and attempted armed 
robbery; Mackey and Tinker were convicted of all of the offences with which they were charged. 
The intended appellants now seek an application for an extension of time within which to appeal 
their convictions. 
 
Held: Sargent and Mackey: applications for an extension of time acceded to; convictions and 
sentences quashed. No retrials ordered. Tinker: application for an extension of time acceded to; 
convictions and sentences quashed. Retrial ordered. Tinker is to remain on remand until his retrial 
or until he is released on bail. The appeal of the Attorney General was withdrawn and therefore 
dismissed.  
 
Sargent challenges, inter alia, the learned judge’s decision to admit his statement and record of 
interview and the judge’s decision not to accede to his no case submission. Sargent alleged that 
the record of interview and statement attributed to him were obtained through oppression, but the 
Officers denied his assertions. The judge below heard the evidence and preferred the evidence of 
the Officers. In the circumstances counsel conceded that the judge had the discretion to decide 
whose evidence he would accept.  
 
Relative to the submission of no case to answer, while the evidence demonstrates that Sargent 
knew a robbery would occur, there was no evidence led that could lead to a reasonable inference 
that he knew a gun was on the scene prior to the commission of the offences. There was no request 
by the Crown of the judge to leave the alternate offences of robbery and attempted robbery to the 
jury, therefore those offences were not left to be considered by the jury. In these circumstances 
Sargent’s case ought not to have been left for consideration by the jury. It is not in the interest of 
justice, therefore, to order a retrial.  
 
Mackey was selected from an ID parade by TM as the man lying in the road. During his record of 
interview Mackey told officers that he was lying in the road because he caught a cramp. Mackey 
did not sign the record of interview. At trial Mackey testified he was forced to admit that he was 
lying in the road to cause a car to stop in furtherance of a robbery. Similar to Sargent’s case no 
evidence was led by the Crown that Mackey had knowledge of a plan to use a firearm. It is clear 
that each of the offences for which Mackey was convicted was dependent on a finding that he was 
a part of a plan to commit armed robbery with the use of a gun. No alternate offences were left for 
consideration by the jury. As the Crown’s evidence did not meet the required standard to give rise 
to a proper conviction it would not be in the interest of justice to order a retrial in Mackey’s case. 
 
The evidence against Tinker, a juvenile and the shooter on the Crown’s case, was two confessions, 
one of which was given without the presence of his mother or an attorney. The judge below found 
that confession to be a spontaneous admission. The second confession was given in the presence 
of a social worker and a pastor as, on the evidence of the Police, Tinker’s mother could not be 
contacted. The Court is of the view that the first confession ought not to have been admitted and 
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its admission prejudiced the jury and brings the safety of the conviction into doubt. The 
circumstances of the case are appropriate for Tinker to be retried.  
 
 
Bahamasair Holdings Ltd v Messier Dowty Inc. [2018] UKPC 25 considered 
Birkett v. James [1978] AC 297 considered  
Hamid v (1) Khalid & (2) Co-operative Insurance Society General Insurance Ltd [2017] EWCA 
Civ 201 considered  
Mario Taylor v Regina SCCrApp. No. 265 of 2017 mentioned 
Mott and McKenzie v The Attorney-General Appeal Nos. 45 and 47 of 1995 considered 
Shavargo McPhee v The Queen [2016] UKPC 29 applied 
 

 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Evans, JA: 

1. In November 2017, the intended appellants’ trial commenced before the Supreme Court, during 
which time the intended appellants were arraigned on the following offences: 

a. Murder contrary to section 290(2)(c) and section 291(1) 
(a) of the Penal Code, Chapter 84 

Particulars: That you, Makaveli Tinker, Johnny Mackey 
and Armando Sargent on Wednesday, 11th  November, 
2015 at New Providence, being concerned together, did 
murder Joyelle McIntosh. 

b. Attempted murder contrary to section 292 of the Penal 
Code, Chapter 84 

Particulars: That you, Makaveli Tinker, Johnny Mackey 
and Armando Sargent on Wednesday, 11th “November, 
2015 at New Providence being concerned together did 
attempt to murder Trent McIntosh Jr.  

c. Conspiracy to commit armed robbery contrary to 
sections 89(1) and 339(2) of the Penal Code, Chapter 84  

Particulars: That you, Makaveli Tinker, Johnny Mackey 
and Armando Sargent on or about Wednesday, 11th 
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November, 2015 at New Providence, being concerned 
together did conspire to commit armed robbery.   

d. Attempted armed robbery contrary to sections 83(2) 
and 339(2) of the Penal Code, Chapter 84 

Particulars: That you, Makaveli Tinker, Johnny Mackey 
and Armando Sargent on Wednesday, 11th November, 
2015 attempted to rob Joyelle Mclntosh of her personal 
property.  

2. On 12 December 2017, the jury found the intended appellant Sargent guilty of the following 
offences: manslaughter; conspiracy to commit armed robbery and attempted armed robbery. 
The learned trial judge, after hearing arguments, did not accept the verdict of attempted murder 
and ruled that it was inconsistent with the verdict on count one where Sargent was convicted of 
manslaughter. 
 

3. On 10 May 2018, he was sentenced to 18 years imprisonment for the manslaughter, 10 years 
imprisonment for the conspiracy to commit armed robbery and 13 years imprisonment for the 
attempted armed robbery, to run concurrently from the date of conviction.  
 

4. On 12 December 2017, the jury found the intended appellant Mackey guilty of the following 
offences: murder, attempted murder, conspiracy to commit armed robbery and attempted armed 
robbery.  
 

5. On 10 May 2018 he was sentenced to imprisonment for life on the murder count; 23 years 
imprisonment for the attempted murder count; 10 years imprisonment for conspiracy to commit 
armed robbery and; 13 years imprisonment for the attempted armed robbery, to run concurrently 
from the date of conviction. 
 

6. On 12 December 2017 the intended appellant Tinker was convicted of all of the offences 
charged and on 10 May 2018, following the preparation of a Probation Report, Tinker was 
sentenced to detention at the Court’s pleasure at the Bahamas Department of Corrections on the 
murder count; 23 years’ imprisonment on the attempted murder count; 10 years’ imprisonment 
on the conspiracy to commit armed robbery count and 13 years’ imprisonment on the attempted 
armed robbery count, all terms to run concurrently from the date of conviction.  
 

7. The convicted men all filed Notices seeking an extension of time within which to file appeals 
against their convictions. In Mackey’s case he also appealed against his life sentence. The 
Attorney General filed cross appeals against the sentences imposed on both Sargent and 
Mackey. The Notices were not filed at the same time, but we determined to hear those 
applications together as a matter of convenience. Those hearings took place over a number of 
days and on 1 October 2021 we reserved our decisions and promised to provide written 
judgments as soon as practicable. This we do now. However, we have also determined that it is 
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also convenient to combine our decisions on the various applications into one judgement and 
this we have also done. The Attorney-General’s appeal against the sentences of Mackey and 
Sargent was adjourned sine die to await the outcome of their extension of time applications. 

THE FACTS ALLEDGED BY THE CROWN 

8. Evidence was led from the Crown which indicated that on 11 November 2015, at about 8pm, 
Joyelle McIntosh (the deceased), an elementary school teacher, was driving her Toyota Corolla 
vehicle with her 13-year-old son, Trent McIntosh Jr., in the backseat. As they drove along 
Parkgate Road, at the junction of Village Road, a bullet fired at the car hitting the deceased in 
the neck. The deceased continued driving for a short distance but shortly thereafter the car 
crashed into a wall. The deceased was pronounced dead at the scene. 
 

9. Trent McIntosh Jr. was the only eye-witness to what happened. He gave evidence that as they 
went onto Parkgate Road heading towards Village Road, he saw a man lying in the road. His 
evidence was that he told the deceased that there was a man lying in the road, but she ignored 
it and continued to drive. He repeated it and his mother said, "I am not into this tonight." The 
man in the road sat up and the deceased swerved around him. Mr. McIntosh Jr. stated that when 
they swerved around him, he turned around to see if the man was still there. He was not. He 
stated that when he turned his head back to the deceased, they were driving for approximately 
two more seconds when he heard glass. The window on the driver's side shattered, and the 
deceased immediately held her neck. He realized she had probably been shot. When the car 
crashed shortly thereafter he got out and ran away. 
 

10. Mr. Valentino Cash, who lived on Kingston Street, just off Parkgate Road gave evidence that 
he had not witnessed the shooting but did see the aftermath. He stated that he heard a crash 
followed by a scream and, as a result, he went to assist. He saw that a car had crashed into a 
wall. One of the doors was opened and a young man went his way. He said that he called 911 
and that other persons came out. His evidence was that he did not hear any gunshots. 

 
11. Photographs showed that two bullets had struck the vehicle — there was gunshot damage to the 

driver's window and also to the left rear quarter panel. One bullet was recovered from inside 
the vehicle.  
 

12. The autopsy report compiled by pathologist, Dr. Sands, stated that the deceased died from a 
gunshot wound to the neck, the entrance on the left side of the upper back/base of the neck. The 
bullet would have entered the skin, entered the body through the skin on the left side of the back 
and went through the soft tissue of the neck. It would have gone through the carotid artery. It 
went through the windpipe, the right jugular vein, on the right side, and exited the right side of 
the neck. The entrance wound was lower than the exit wound. 
 

13. The evidence at trial was that the police, acting on information received, made some arrests. 
The first of the three defendants to be arrested was Johnny Mackey. He was arrested on 13 

November 2015. Police attended at his home. Police alleged that when they arrived he 
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attempted to run away but fell and hit his head. Mr. Mackey alleged that the injury he received 
to his eye was caused by the Police. Armando Sargent was arrested on 17 November 2015 and 
Makaveli Tinker turned himself in on 20 November 2015, in company with his mother and an 
attorney, Mr. Lightbourne, and a Police Officer, Mr. Symonette. 
 

14. The primary evidence on which the Crown relied was derived from statements which were 
allegedly taken from the intended appellants. A voir dire was held as Sargent and Tinker 
challenged the voluntary nature of the said statements. The trial judge, after hearing 
submissions, rejected the objections to admissibility and the statements were admitted. That 
decision factors greatly into the present applications before this Court. 

 

THE INDIVIDUAL APPLICATIONS 

Armando Sargent 

15. The intended appellant Sargent was sentenced on 10 May 2018 and the Court of Appeal 
received notice of his intention to appeal on 15 May 2019. However, it is noted that an extension 
of time application was not filed until 5 March 2021. Mr. Collie submits that, as noted from the 
relevant authorities in respect of this issue, time continues to run until the application for an 
extension is filed. Accordingly, counsel further submitted that the said delay, at present, 
amounts to a total of 2 years, 9 months and 5 days, which he contends is inordinate.   Sargent 
gives as his reason for the delay the oft repeated complaint of the lack of cooperation by the 
Prison officials in assisting him on a timely basis.  He asserts that he has good prospects of 
success and that no prejudice has accrued to the Crown. Mr. Collie, however, asserts that the 
application should in any event be dismissed as the proposed appeal has no real prospects of 
success. 
 

16. The proposed grounds which Sargent seeks leave to pursue are set out in his notice to amend 
filed on 5 March 2021 (for which leave to amend was granted on 3 September 2021) as follows: 

“1: The Learned Trial Judge erred when he admitted the 
Intended Appellant’s purported confession statements 
into evidence, which consisted of a record of interview 
and a statement under caution obtained from the 
Intended Appellant on 18th November, 2015 and a video 
of the Intended Appellant allegedly taking police officers 
to the scene on 19th November, 2015; 

2: The Learned Trial Judge erred when he failed to give 
reasons for his decision to admit the Intended Appellant’s 
purported confession statements into evidence, which 
consisted of a record of interview, a statement under 
caution and a video of the Intended Appellant allegedly 
taking police officers to the scene; 
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3: The verdicts are unreasonable or cannot be supported 
having regard to the evidence; 

4: The Learned Trial Judge erred in law when he found 
that the Intended Appellant had a case to answer; 

5: The Learned Trial Judge erred in law when he failed 
to give reasons for his decision that the Intended 
Appellant had a case to answer; 

6: The Learned Trial Judge erred when he failed to tell 
the jury during his summation that there was no evidence 
that the Intended Appellant was “the lookout” after 
advising them that “Counsel for the prosecution suggests 
indeed from the statement that he (the Intended 
Appellant) would have been the look out, that he was 
present not far from Makaveli Tinker according to his 
statement.” (page 1014, lines 23 to 25); 

7: The Learned Trial Judge erred when he told the jury 
“But if you find on the evidence, and that is only in the 
statement of Armando Sargent that there was a plan to 
use, to commit robbery, a robbery was committed and 
part of the plan was to use violence, to use a gun if 
necessary to effectuate the robbery, to make it happen 
and that that plan extended, a weapon should be used if 
necessary with the intent to kill. Consider what you make 
of his statement as to whether he was a part of a joint 
plan’ in circumstances where there was no evidence that 
the Intended Appellant knew that a firearm was on the 
scene before the offences were committed. (Page 1015, 
line 30 to page 1016 line 6); 

8: The Learned Trial Judge erred when he told the jury 
that “Each of the three defendants said there was a gun. 
You have to consider separately each of the statements on 
this issue. If you find that there was a gun, then a gun is 
an offensive instrument. So if there was an attempt, there 
was an agreement to commit robbery with a gun that 
would amount to armed robbery” in circumstances 
where there was no evidence that the Intended Appellant 
knew that a firearm was on the scene before the offences 
were committed. (Page 1045, lines 18 to 23); 

9: The Learned Trial Judge erred when he failed to give 
the jury a Lucas direction; 
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10: The Learned Trial Judge erred when he failed to give 
an adequate alibi direction; 

11: The Learned Trial Judge erred when he failed to leave 
the offences of conspiracy to commit robbery and 
attempted robbery for the jury’s consideration given the 
circumstances of this case; 

12:  That under all the circumstances of the case, the 
verdict is unsafe or unsatisfactory; and 

13: The Appellant did not receive a fair trial.” 

17. At the hearing before us on 3 September 2021 Ms. Galanos advised that grounds 2 and 5 of the 
proposed appeal were abandoned. Grounds 1 and 4 deal with the Judge’s rulings on (i) the 
admissibility of the information taken from Sargent in his record of interview and written 
statement and (ii) the no case submission. As such I will deal with them together. 

 
Ground 1: The Learned Trial Judge erred when he admitted the Intended Appellant’s 
purported confession statements into evidence, which consisted of a record of interview and 
a statement under caution obtained from the Intended Appellant on 18th November, 2015 
and a video of the Intended Appellant allegedly taking police officers to the scene on 19th 
November, 2015 
 
Ground 4: The Learned Trial Judge erred in law when he found that the Intended Appellant 
had a case to answer 

 
18. Sargent was arrested for this incident on 17 November 2015 at 3:10 p.m. and on the following 

day (18 November 2015), allegedly voluntarily gave Sergeant Jamal Evans a record of 
interview and a statement under caution. In that record of interview, he admitted to being 
present with other males on Parkgate Road on 11 November 2015, sometime around 8:30p.m. 
He said he was with Makaveli and Eagle Eye (Johnny Mackey), his two co-accused. He 
acknowledged that a female was shot while driving her vehicle sometime around 8:30p.m. He 
also acknowledged who shot the female; and, basically, he acknowledged his presence at the 
time. However, when he was asked: "Where were you when [the shooter] shot the female 
driving in the vehicle?" He replied, "I was like twenty feet away from him, by the red 
light." 
 

19. In his statement under caution, he said that he was hanging out and Eagle Eye and Makaveli 
were with him. They walked to Davis Gas Station on the main Kemp Road. They saw a car. 
They saw a woman in the car. After that, they let her go and they started to walk back to the 
yard. He then saw Eagle Eye lie in the road and Makaveli went to stand in the cut. He said he 
knew that it was going to be a robbery. He saw when a silver Honda drove up and the car 
stopped. He saw when a woman was coming out and that was when Makaveli shot her and, 
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then, he said that he saw when the car rode off and, later on, he heard it was a lady in the car 
with her son and she had died. 
 

20. On 19 November 2015, a day after he gave the record of interview and statement under caution, 
Sargent took officers Jamal Evans, who was the investigating officer, Kendra Wallace and Dale 
Strachan to the scene of the crime. 
 

21. The case for the intended appellant Sargent was that he knows nothing about the matter. His 
defence was one of alibi. He indicates that he was abused and oppressed to give the statement 
and also that he was questioned on other matters, and he was told that if he cooperated with the 
matter involving the teacher, that is this matter, the other two matters would be dropped. He 
claimed that he sustained an injury while in police custody. It was an abrasion above his right 
elbow which he said was sustained by the police dragging him across the rug covered floor. 
The prison doctor in his evidence, confirmed that there was an injury. 

The Voir Dire 

22. The learned trial judge provided a judgment which dealt with the intended appellants’ Sargent 
and Tinker’s challenges to the admissibility of the statements. However, in dealing with Sargent 
the following portions of that judgment are relevant: 

“9. The next witness Shervin Braynen indicated on the 
17th of November 2015 around 3:10 p.m he saw Armando 
Sargent walking on St. Margaret Road and, being privy 
to information in reference to the death of Joyelle  
McIntosh, he cautioned and arrested him in reference to 
her death. He stated that he replied to his caution 
"Officer Braynen, I already told Makaveli to turn himself 
in." He subsequently transported Armando Sargent to 
the Wulff Road Police Station where he was detained for 
further investigations. 

… 

11. In cross-examination by counsel on behalf of Sargent, 
he asserted that he did tell Sargent what he was being 
arrested for. 

12. Sgt Kendra Wallace stated that on 18th of November 
she was present on a video interview along with Detective 
Sergeant 2586 Evans and the accused Armando Sargent. 
She indicated that Sergeant Evans informed the accused 
that he along with others was suspected of causing the 
death of Joyelle McIntosh and that he was cautioned. He 
was also informed that he had the right to obtain and 
instruct a legal representative of his own choice and at his 
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own expense and to hold private communications with 
him or her. 

13. She stated that during the interview the accused made 
certain admissions, but denied shooting the deceased. She 
indicated that Sargent also gave a statement to Evans and 
that he signed both the Record and the statement. She 
further stated that on 19th of November, 2015 she along 
with Sgt Evans, Sgt Strachan and Sargent left CDU en 
route to Wulff Road Police Station and that from there 
Sgt Strachan video recorded the accused on a locus visit. 

… 

18. In respect of Sargent, she said that she was only there 
for an interview and that she didn’t know about anything 
which may have gone on elsewhere. No allegations were 
put to her re Sargent by his counsel. 

… 

22. Jamal Evans stated that on 17th November he 
conducted an interview with him Sargent in the presence 
of Woman Corporal Wallace, in which, after the question 
and answer period the interview form was handed over 
to the Sargent who appeared to have read over the 
contents, signed and then elected to give a written 
statement, which was also signed. 

23. Evans stated that on the 18th November he again saw 
Sargent, at the Wulff Road Station while being 
videotaped by Sgt Strachan. He asserted that he 
reminded the accused of the information that he had 
given to him and again cautioned him and thereafter 
Sargent took them to a certain location. 

24. He stated that at no time did he or anyone in his 
presence use any force on Sargent, nor did anyone offer 
any inducements or make any threats. 

… 

35. In respect of Sargent, he denied that Sargent asked to 
see attorney Ian Cargill. He also denied taking Sargent 
into a room in Homicide and telling him not to worry 
about certain other murders so long as he gave him 
information in reference to this matter. He denied placing 
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a bag over Sargent's head and holding it tight so he could 
not breathe. He also denied hitting Sargent on his 
shoulders with a stick or beating him to the ground and 
receiving an abrasion. He also denied a suggestion that he 
told Sargent what to say or that what Sargent actually 
said was that he was not at the scene. 

… 

37. Dr. Providence indicated that he saw Sargent on the 
25th of November, 2015 upon his entry into the prison and 
that he performed a physical examination. He said that 
Sargent presented with an abrasion on the right elbow, 
which had the dimensions of 1.5 centimeters by 1 
centimeter, below the elbow. He noted no other injuries. 
He prescribed Panadol as an analgesic for pain. He said 
Sargent indicate (sic) that he had body pain but he didn’t 
note any particular area of pain. He would have expected 
to see, if a person had been beaten about the body, in 
particular, to the head area, evidence of the beating, such 
things as contusions, hematomas, abrasions, lacerations. 

38. In cross examination he stated that Sargent alleged 
police brutality; of being kicked to the head and ribs, on 
20th of November, 2015; and having a bag placed over his 
head. He didn’t have it documented that he said anything 
about being beaten with a stick. He didn’t recall him 
saying anything about having a headache. He said that it 
was possible but not likely that if a person is deprived of 
oxygen by a bag being placed over the head, for a period 
of time; that they would have a headache a week later. He 
said it was possible to be beaten and not see hematomas 
or contusions, depending on the force used, and that it 
(sic) possible for someone to have a contusion, and that 
within a week’s time that contusion heals. He said it was 
possible to receive an abrasion from being dragged on a 
rug floor. 

39. Dr. Providence, also noted that it is also possible to 
receive an abrasion that was self-inflicted. 

… 

42. Corp Taylor detailed his interaction with Sargent at 
the Wulff Road Police Station from 18th to 21st November 
2015. 
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43. Dale Strachan completed the Prosecution’s case by 
describing his involvement in securing the video tape 
from the interview suite and his recording of a locus visit 
on the 19th November with Sargent. 

… 

47. Sargent also testified as to his arrest on 17th November 
2015, and being taken to CDU on the 18th where he said 
he was beaten in the Homicide room before even being 
questioned. He asserted that officers had him on the floor 
and that he got a rug burn as a result, and that two bags 
were placed over his head. He said he asked to see his 
attorney Ian Cargill and that he was coached by Evans to 
say what he said in the interview. He said that in respect 
of the video tape of the interview, that his arm was in fact 
still bleeding and that it was cherry red, although it could 
not in fact be seen on the video tape. He said that there 
were scars on his forearm from the rug burn. He stated 
that he was also beat with a stick and that he was scared 
and that he was stooling on himself. 

48. Ian Cargill indicated that he went to see Sargent at the 
Wulff Road Police Station on 20th November 2015. He 
stated that Sargent told him that he had already been 
interviewed and taken on a drive by the police. He 
repeated what he said his client told him as to being 
beaten and that he pointed out an injury on his arm. In 
cross examination he indicated that the injury appeared 
to be a small laceration.” 

23. At paragraph 53 of his ruling the learned judge set out the gist of the submissions from counsel 
for Sargent as follows: 

“53. In respect of Sargent, counsel submitted that they 
were opposing the admissibility of the record of interview 
(VD-1) and the (sic) also the video inquiry (VD-2), on the 
basis that he was oppressed in order to give those 
statements and therefore did not do so voluntarily, and 
also on the basis that he was denied his constitutional 
right to see an attorney at CDU and having the attorney 
present during the taking of those statements. Counsel 
referred the evidence of Dr. Providence in respect of the 
abrasion found on Sargent when examined at the prison 
and cited The Bahamas Court of Appeal case of Mott and 
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McKenzie v The Attorney-General. Appeal number 45 
and 47, 1995. At paragraph 17, a portion of the decision 
reads: 

‘Although disbelief of the defence can lend support 
in the discharge of that burden, this is not always 
the case. The unanswered, and therefore the 
unsatisfactory part of the case for the prosecution, 
is the lack of explanation of the injuries that the 
doctor found that the appellant was suffering from 
when he left the custody of the police.’” 

24. The learned judge then set out his finding relative to Sargent in the following terms: 

“Re Armando Sargent 

66. I accepted the evidence of the police officers who 
testified in this matter as regards Armando Sargent as 
being credible and candid. On the issue of denial of 
counsel, I find that Sargent was advised of his right to 
counsel and that he elected to proceed to an interview 
without counsel present. According to the evidence of his 
witness, Attorney Ian Cargill, he didn’t visit with Sargent 
until the 20th November. There is not (sic) suggestion that 
Mr. Cargill was not permitted to see Sargent, but by then, 
the interview had taken place several days before. I find 
that Sargent was not denied his constitutional right to 
speak with an attorney and to have one present while 
speaking with the police. 

67. I accept the evidence of the police that no force or 
threats of violence was used on the defendant in the 
manner described by him or at all. As had been noted by 
counsel for the Crown in her submissions, the allegations 
relative to Sargent seemed to evolve and change, in any 
event, he has nothing to prove, but those allegations and 
the evidence in support by the defendant or his witness 
did not leave me in any reasonable doubt on the evidence 
of the police officers. 

68. I do not accept or believe the defendant’s claims to 
having been beaten and threatened before the interview, 
and thereafter being coached as to what to say once the 
video was on during the record of interview. Having 
considered that entirety of the video tape, inclusive of the 
portions requested by his counsel as well as the video tape 
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of the subsequent inquiries later that day, I find that the 
appearance of the defendant and his responses on the 
videotapes are inconsistent with that of a person who had 
recently been beaten and coached to provide information 
of a matter that he did not know anything about, as 
asserted by the defendant. 

69. I accepted the evidence of the witnesses for the 
prosecution on the voir dire that no force or threats were 
visited upon the defendant. I find the physical condition 
of the defendant, upon his examination at the medical 
department at the Prison, to be inconsistent with the 
defendant’s claims of several incidents of prolonged 
beating, of the type and severity alleged, including, 
initially, allegations of kicks to the head. In relation to the 
medical evidence of the small abrasion found on the arm 
of Sargent, when examined at the prison, (which the 
doctor indicated is capable of being self-inflicted); I note 
that the defendant is not required to prove any injuries 
were inflicted by the police of course, the prosecution 
must disprove any allegation of brutality. However, the 
Court of Appeal observed in Raymond Moss et (sic) v 
Regina, (Bahamas Court of Appeal, Nos. 19, 20 & 21 of 
1999, that it is a misconception to consider that any 
unexplained injury would result in a statement being 
considered involuntary. The Court stated, at page 9: 

‘On behalf of Moss it was said that the learned trial 
judge erred when he admitted the written statement 
allegedly made by him while conceding nevertheless 
that the injuries observed on the appellant had not 
been explained by the police. 

That submission seems to us to be founded on a 
misconception. It is not the law that if a prisoner is 
found with injuries while in police custody, which 
are not explained by the police, the conclusion is 
inescapable that the injuries were the result of 
police brutality and any statement allegedly made 
by the prisoner, is involuntarily (sp) and thereby 
rendered inadmissible... 

…The infliction or use of violence as results in 
injuries must necessarily taint the confession. But 
the fact of injury should not lead to an inevitable 
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conclusion that the injury was inflicted by police 
action. The injury which calls for explanation is the 
injury “consistent with the application of force by 
the police.’ 

70. In the instant matter, having regard to the changing 
nature of the allegations, I do not find that the presence 
of this small abrasion is such that requires an explanation 
from the police as to precisely how it was obtained. 
Having considered all of the evidence on the voir dire, I 
am satisfied beyond all reasonable doubt that the alleged 
statements of Armando Sargent were freely and 
voluntarily given. 

71. For these reasons I found that the statements 
attributed to Sargent to be freely and voluntarily given, 
not in breach of any of his constitutional rights, and not 
otherwise unfairly obtained and therefore admissible in 
evidence, pursuant to section 20(2) of the Evidence Act”. 

25. The position taken by Ms. Galanos relative to the record of interview and statement was 
reflective of Sargent’s appeal generally. She argued that Sargent did give a statement but that it 
was not voluntarily given. She went further to contend that on a close and proper reading of the 
record of interview and statement relied on by the Crown none of the charges brought against 
Sargent were supported by the evidence. 
 

26. During the course of her submission, we pointed out to Ms. Galanos that the principles in Mott 
and McKenzie v The Attorney-General Appeal Nos. 45 and 47 of 1995 and the subsequent 
cases on which she relied were dependent on evidence that when an accused person is taken 
into custody he had no injuries. It is only in such cases where the accused is subsequently found 
to have sustained an injury while in Police custody one could reasonably expect the Police to 
be required (and they are not required in every instance) to give an explanation as to how that 
injury was received (see Mario Taylor v Regina SCCrApp. No. 265 of 2017). Ms. Galanos 
acknowledged that notwithstanding Dr. Johnson’s confirmation as to the injury there was no 
evidence other than Sargent’s assertion that he received the injury while in custody and that it 
was at the hands of the Police. The officers denied Sargent’s allegations and Ms. Galanos 
rightfully conceded that in those circumstances the trial judge had the discretion to decide 
whose evidence to accept. Counsel thus conceded ground 1 of the appeal but maintained her 
position relative to ground 4. 

THE NO CASE TO ANSWER DECISION 

27. It is not disputed that the only source of the evidence relied on by the Crown to make their case 
against Sargent was the alleged confession statement. It follows that the determination of this 
ground and possibly the appeal will depend on the view taken of the contents of the statement.  
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28. In setting out his reasons for rejecting the no case to answer submission made on behalf of 

Sargent the trial judge observed as follows, beginning at page 4: 

“The only eye witness to the incident resulting in the 
alleged offences, the son of the deceased Trent McIntosh 
Jr (who did not identify the Defendant Sargent) described 
seeing a man lying in the road, observing his mother 
seeking to drive around this man, and then hearing a 
gunshot coming from a source other than the man in the 
road. 

Having regard to the statements contained in the Record 
of Interview and the actual written statement, I found 
that the Defendant was not in fact merely present, as 
asserted by his counsel, but that in fact a prima facie case 
against Sargent had been made out, of his being a party 
to the four offences charged. 

What was to be made of the statements of the Defendant 
Sargent was a matter for the jury as to what of those 
statements, if anything, they accepted as being 
voluntarily given and true, but on the statements, it was 
a reasonable possible conclusion for the jury to draw that 
not only did Sargent know that a robbery was planned, 
but that, he was participating in the planned robbery. 

 As indicated in his statement, he, and the men who he 
described as being ‘along with him’ went to the gas 
station on the corner because they saw a car. Crucially, 
he states that ‘we let her go’ and then as they walked 
away, one of the men (who he earlier described as being 
along with him) lay in the road, and the other man went 
in the cut. He states that he knew that there would be a 
robbery and that he was twenty feet from the shooter 
when the deceased was shot. 

On those statements, I found that the prosecution had 
made out a case as charged against the defendant, not 
only that he knew of the intention of his co-accused to rob 
someone, but that as he himself indicated, that he 
participated in the first attempt, only changing their 
mind, for an unexplained reason, when, as he stated, they 
‘let her go’. 
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Having regard to the circumstances, as described by the 
eyewitness, and by the Defendant, of a person laying in a 
road (presumably to get a car to stop) ,and the other 
person standing in the cut, as the defendant described, to 
commit this robbery, it would be a reasonable inference 
by the jury to conclude that this was a furtherance of this 
general plan, to commit a robbery, that there was no 
withdrawal by the Defendant in this general plan, that the 
Defendant Sargent knew about the existence of a gun to 
effect their general plan to commit a robbery, and would 
have appreciated the possibility of the use of this firearm 
to overcome any resistance to this robbery, extending to 
the possibility of killing the intended victim of the 
robbery. 

For those reasons, I ruled that he had a case to answer to 
the charges of conspiracy to commit armed robbery, 
attempted armed robbery and murder and attempted 
murder.” [Emphasis added] 

29. It is clear that there was no direct evidence that Sargent was aware of the existence of a gun 
prior to the shooting taking place. The trial judge, however, based his decision on the view that 
based on the circumstances of the evidence provided the jury could draw a reasonable inference 
that Sargent knew of the gun and that the plan was to use it if necessary. 
 

30. The drawing of inferences in criminal trials is the process by which a jury can find, from 
evidence led which they regard as reliable, that they are driven to a further conclusion of fact. 
However, they have to be careful to ensure that the evidence really does lead to the conclusion 
the prosecution invites them to reach. However, it is well accepted that the standard direction 
which a trial judge gives to a jury is to advise that they are entitled to draw reasonable 
inferences, that is, to come to common sense conclusions based on the evidence which they 
accept, but they may not speculate about what evidence there might have been or allow 
themselves to be drawn into speculation. If there is more than one reasonable inference to be 
drawn from any findings of fact, they must draw the one most favorable to the defendant. In 
other words, they must give the benefit of the doubt to the defendant.   
 

31. In my view there was nothing led in the evidence from which a reasonable inference could be 
drawn that Sargent knew that there was a gun prior to the shooting. The evidence does not 
disclose that the gun was being carried or stored in a place where he ought to have been aware 
of its presence. The police investigators never asked him if he was aware, and the suggestion 
was never put to him during the interview. In these circumstances a jury would be drawn to 
speculate to arrive at the conclusions which the trial judge was of the view that they could draw 
from reasonable inferences. This problem is compounded by the actual directions which were 
given to the jury which form the basis of grounds 7 and 8. 
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Ground 7: The Learned Trial Judge erred when he told the jury “But if you find on the 
evidence, and that is only in the statement of Armando Sargent that there was a plan to use, 
to commit robbery, a robbery was committed and part of the plan was to use violence, to use 
a gun if necessary to effectuate the robbery, to make it happen and that that plan extended, a 
weapon should be used if necessary with the intent to kill. Consider what you make of his 
statement as to whether he was a part of a joint plan’ in circumstances where there was no 
evidence that the Intended Appellant knew that a firearm was on the scene before the offences 
were committed. (Page 1015, line 30 to page 1016 line 6) [Emphasis added] 

Ground 8: The Learned Trial Judge erred when he told the jury that “Each of the three 
defendants said there was a gun. You have to consider separately each of the statements on 
this issue. If you find that there was a gun, then a gun is an offensive instrument. So if there 
was an attempt, there was an agreement to commit robbery with a gun that would amount to 
armed robbery” in circumstances where there was no evidence that the Intended Appellant 
knew that a firearm was on the scene before the offences were committed. (Page 1045, lines 18 
to 23) 

32. The important factor was to identify the evidence which would lead to the inescapable 
conclusion that Sargent knew that a firearm was on the scene before the offences were 
committed. I say inescapable because if there was any other possible inference to be drawn 
from the facts Sargent was entitled to the benefit of that doubt which would necessarily ensue. 
It is clear that there was nothing in the judge’s directions to the jury on this point which dealt 
with the actual evidence on which knowledge of the presence and plan to use a gun could be 
ascribed to Sargent.   
 

33. At best there was evidence that he was aware of a plan to commit robbery and may have been 
a part of that plan. I use the word may deliberately because Sargent in his statement 
acknowledges being present but does not say he participated.  Mr. Collie submits that the 
reasonable inference to be drawn is that Sargent was the ‘look out’ and was not merely present.  
However, the charges laid required evidence that armed robbery with a gun was planned and 
was in fact attempted and that Sargent participated in the planning and the attempt. There is a 
marked difference between proving facts and drawing reasonable inferences therefrom and 
indulging in speculation where necessary facts are missing. In my view the inferences which 
the Crown was expecting the jury to draw required the impermissible element of speculation as 
important facts necessary for those inferences were missing. 
 

34. I am satisfied that the evidence as it stood at the close of the prosecution’s case did not support 
any of the charges laid against him. There was no evidential basis on which the jury could draw 
a reasonable inference that Sargent was aware of the presence of the gun prior to its use.  There 
was no evidence that the gun was being carried or kept in a conspicuous place where it could 
be reasonably inferred that he must have been aware of its presence and thus a plan to use the 
gun. There was absolutely nothing in his statement which showed that he knew or was presumed 
to know of the weapon. He simply said that he knew that there was going to be a robbery. He 
made no reference to a gun and no questions were put to him by the police relative to his 
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knowledge of the gun. It follows that the judge, in my view, fell into error in leaving the charges 
as set out in the indictment. The no case to answer submission on behalf of Sargent ought, in 
my view, to have been acceded to. 
 

35. It is noted that in dealing with ground 4 I have also dealt with grounds 6, 7 and 8. Grounds 3, 
12 and 13 have essentially been resolved by my finding relative to ground 4 and ground 11 was 
abandoned by Ms. Galanos during her submissions. In these circumstances it would, in my 
view, serve no useful purpose to consider grounds 9 and 10. 

ALTERNATE VERDICTS 

36. The Crown did not ask the judge to leave any alternate verdicts to the jury and the judge did 
not do so. However, Mr. Collie, as his fall- back position, submits that we should give 
consideration to section 114(3) of the Criminal Procedure Code which provides that: 

 

“114. (3) When a person is charged with an offence and 
facts are proved which reduce it to a lesser offence, he 
may be convicted of the lesser offence although he was not 
charged with it”. 

In my view this was a submission which should have been made to the trial judge for his 
consideration as to whether it was appropriate to invite the jury to consider the lesser charges 
of robbery and attempted robbery. This was not done, and the Crown made no amendments to 
the charges. In any event the question as to whether Sargent was to be convicted of the lesser 
offences would have been for the determination of the jury if the matter was left to them by the 
trial judge. 

 
37. It is for the foregoing reasons that I would allow Sargent’s application for an extension of the 

time allotted for filing his appeal. As we have heard full submissions, I would also allow the 
appeal and quash the convictions and sentences imposed.  This is not, in my view, a case in 
which a retrial could be ordered as the finding is that the learned judge should not have allowed 
the case against Sargent to go to the jury. Thus, I do not order a retrial.  

JOHNNY MACKEY  

38. At paragraphs 4 and 5 herein I set out the offences for which the intended appellant Mackey 
was convicted and sentenced.  
 

39. On 15 May 2019, Criminal Form No. 1 to appeal against conviction or sentence was filed on 
behalf of the intended appellant Mackey. 
 

40. The intended appellant Mackey filed a summons on 5 March 2021 seeking an extension of time 
within which to appeal. The said summons was supported by his affidavit filed the same day. 
In his affidavit Mackey stated as follows: 
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“4. After I was sentenced, I was unrepresented. However, 
it was always my intention to appeal my convictions. As 
soon as I got back to the prison after being sentenced on 
10th May, 2018, I made numerous requests for an appeal 
form. However, I did not receive one until 11th March, 
2019 and upon receiving the appeal form, I filled it in 
immediately and gave it to a prison officer to be 
processed. I therefore cannot say why the Court of 
Appeal did not receive my appeal form until 15th May, 
2019. As I was incarcerated for the whole time, I had no 
way of personally ensuring that my appeal form made it 
to the Court of Appeal within 21 days after being 
sentenced.” 

41. Mackey also filed an application seeking leave to amend his grounds of appeal to rely on the 
following grounds: 

“1: The verdicts are unreasonable or cannot be supported 
having regard to the evidence; 

2: The Learned Trial Judge erred when he told the jury, 
“But you consider in the context of these directions on 
joint enterprise if there is any evidence that Johnny 
Mackey was apart (sic) of a criminal enterprise to steal a 
car, and whether that criminal enterprise extended to the 
use of a firearm to stop that car if necessary by shooting” 
in circumstances where there was absolutely no evidence 
before the jury that the Intended Appellant knew that the 
shooter had a weapon. (Page 1011, lines 6 — 11); 

3: The Learned Trial Judge erred when he told the jury, 
“In the case of Johnny Mackey you have the statement. If 
you do not accept it then you set it aside. All you would 
then have would be the identification of Johnny Mackey 
as lying in the street by Trent McIntosh. And you will 
consider whether from that evidence of Trent McIntosh, 
if you accept it, you find that Johnny Mackey was 
attempting to commit an armed robbery by attempting to 
have the car of Trent McIntosh’s  mother stopped so that 
certain other things can happen, so in other words by 
laying in the road to cause obstruction. That would be the 
only evidence in this matter and that only other evidence 
is against Johnny Mackey depending on what you make 
of the evidence” in circumstances where there was 
absolutely no evidence before the jury that the Intended 
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Appellant knew that the shooter had a weapon (page 
1023, lines 1 to 15): 

4: The Learned Trial Judge erred when he told the jury 
that “Each of the three defendants said there was a gun. 
You have to consider separately each of the statements on 
this issue. If you find that there was a gun, then a gun is 
an offensive instrument. So if there was an attempt, there 
was an agreement to commit robbery with a gun that 
would amount to armed robbery” in circumstances 
where there was no evidence that the Intended Appellant 
knew that a firearm was on the scene before the offences 
were committed. (Page 1045, lines 18 to 23): 

5: The Learned Trial Judge erred when he failed to give 
the jury a Lucas direction; 

6: The Learned Trial Judge erred when he failed to give 
an adequate alibi direction; 

7: That under all the circumstances of the case, the 
verdict is unsafe or unsatisfactory; 

8: The Appellant did not receive a fair trial. 

9. That the sentence of the life imprisonment against the 
Intended Appellant was based on a wrong principal of 
law.” 

42. The evidence against Mackey was derived from his alleged confession statement and from the 
testimony of Trent McIntosh Jr. Mr. McIntosh Jr. testified in the court below that on 11 
November 2015, at about 8:00 pm, he and his mother, Joyelle McIntosh, the deceased, left home 
and as they were driving on Parkgate Road, he observed a man lying in the road. He informed 
his mother that there is a man in the road, and she ignored him and continued to drive. He again 
said, “there is a man in the road” and his mother responded, “I am not into this tonight”. 
Thereafter, the man in the road sat up and they swerved around him. When the man sat up, Mr. 
McIntosh Jr. said that he was able to see the man’s face and he gave a description of him to the 
police. Mr. McIntosh Jr. said that he turned around to see if the man was still there and he 
observed that he was not. He said that when he turned his head back to his mother, they were 
driving for about two seconds, when he heard glass, which was the window on the driver’s side 
shattering and his mother immediately held her neck. She began to spit blood and he realized 
that she had probably been shot. 
 

43. Detective Sergeant 2586 Evans, the investigating officer in this matter, testified that on 19 
November 2015 he cautioned Johnny Mackey and informed him of his right to legal counsel. 
Further that Johnny Mackey stated that he understood and he had no objections to answering 
the questions. Evans stated that he again asked him of his whereabouts on 11 November 2015 
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sometime after 8:00 pm. He stated that he was on Parkgate Road along with Armando Sargent 
and Makaveli Tinker. Mackey admitted to lying down in the street and stated that he had caught 
a cramp. He also admitted to seeing an approaching vehicle. Upon completion, he was handed 
the interview form and he declined to read and sign the same. This record of interview was 
visually recorded and played in the presence of the jury. 
 

44. ASP Will Hart testified that on 22 November 2015, while on duty at CDU he received 
information from Officer Evans and thereafter he spoke with Johnny Mackey, aka Eagle Eye, 
during which time he told Mackey of his intention to conduct an identification parade for the 
murder of Joyelle McIntosh. He gave Johnny Mackey a form, which outlines the procedure for 
the ID parade which Mackey appeared to have read and signed. 
 

45. Officer Hart further testified that he took Johnny Mackey to the ID room and showed him eight 
persons of similar characteristics and asked if he had any objections to these persons being 
present. He claims that Johnny Mackey said “no”. Hart then asked him to take any position and 
he chose three. Thereafter the witness, Trent McIntosh Jr. was escorted in and told of the reason 
of him being there and told that the person who was seen lying in the road may or may not be 
on the parade. He claims that the witness picked out No. 3. Thereafter, he told Johnny Mackey 
that he was identified, and he cautioned him and asked him if he had anything to say. He replied 
no and he was returned to the cell. The intended appellant was subsequently charged with the 
offences for which he was convicted and now seeks leave to appeal. 
 

46. The intended appellant gave evidence at the trial. He testified that he was arrested on several 
occasions relative to this matter and that on 13 November 2015, he was at home sleeping when 
the police kicked down his door and came inside of his room and one of the Police Officers 
grabbed him and stomped him in his head. Thereafter, the Police took him to the Wulff Road 
Police Station. He said his head was swollen as a result of being stomped. 
 

47. Mackey claimed that he was then taken to CDU and Police Officers asked him where he was 
on 11 November 2015. He told them that he was by Sarah’s Bar drinking and smoking and 
thereafter, he went by his aunt next door, as she was selling food. He claims that on 13 or 14 
November 2015, he signed a statement denying that he had anything to do with this matter. In 
that statement, he told Police Officers that he knew nothing about a murder. After he signed 
that statement, he was released on 18 November 2015 at 3:00a.m. After being released, he went 
home. 
 

48. Mackey further testified that later on that evening on 18 November 2015, he was rearrested and 
again taken to the Wulff Road Police Station. The next day he was taken to CDU and again 
asked where he was on 11 November 2015. He says that he told the officers the same thing he 
told them when he was arrested initially — that he was by the bar and then he went to his aunt’s 
residence. He stated that after he said that, an officer told him that that is not what they wanted 
to hear and he was told that he would be told what to say. The intended appellant said that he 
told them that he cannot do that and thereafter he was subjected to a severe beating and a fish 
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bag being placed over his head by the Police Officers. Further that an officer told him that he 
wants him to say yes to everything he tells him. He said ok and thereafter they took the bag 
from off of his head. He then told the officers that he does not know anything about the matter 
and then they beat him again.  
 

49. Upon being asked about the video interview concerning him that was played in court, Mackey 
stated, “that ain’t the truth sir” and that he was told what to say. He acknowledged that he 
was asked why he laid in the road and he replied that he had a cramp. He says that he did this 
because he was told to say that he laid down in the road to stop a car. He claims that upon saying 
that his reason for lying in the road was because he caught a cramp, he was taken back into the 
room again, but the officer said that it was too much for him. He testified that he did not say the 
things on the video voluntarily and that is why he did not sign the statement. He said that he 
was forced to say what he said and further, that he was not the person lying down in the road. 
 

THE GROUNDS OF APPEAL 
 

50. The issues raised by Mackey’s proposed grounds of appeal can be reduced to two issues. Firstly, 
whether on the state of the evidence at the close of the Crown’s case the judge should have 
exercised his right to direct an acquittal. Secondly, whether the errors alleged to have been 
committed by the judge during his summation rendered the convictions unsafe and the trial 
unfair. 
 

51. Ms. Galanos submits that the said purported confession and also the said identification did not 
implicate the intended appellant for any of the offences for which he was charged. She contends 
that in the circumstances, the intended appellant Mackey’s prospects of success were good. Ms. 
Galanos acknowledged that Mr. Dorsey McPhee, counsel for the intended appellant in the Court 
below, did not make a submission of no case to answer. However, she submits that based on 
the evidence he ought to have done so and that nevertheless it was the duty of the learned trial 
judge to stop the case where it is appropriate to do so. 
 

52. As noted earlier, Mackey’s trial counsel did not make a no case submission. It followed then 
that the allegations of abuse made by him and his denial of voluntarily making the confession 
was a matter for the jury. The trial judge in these circumstances could only direct an acquittal 
if he was satisfied that the evidence as contained in the said statement and that given my 
McIntosh Jr. was not sufficient to make out the charges laid. Mr. Collie did not challenge the 
principle that at common law, it is open to a judge, when charging the jury, to direct them that 
there is no evidence in law to support a charge and that they are therefore obliged to return a 
verdict of not guilty. 
 

53. It is clear that the evidence of McIntosh Jr. placed Mackey at the scene and is consistent with 
the alleged confession which also confirmed that he was lying in the road in the path of the 
deceased’s oncoming vehicle. Mackey’s explanation that he was lying there because he caught 
a cramp was a matter for consideration by the jury if they accepted that his statement was 
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voluntarily given. The more difficult question is whether he was aware that Tinker, who is 
alleged to have been the shooter, had a gun and planned to use it.  
 

54. As noted in dealing with Sargent’s case, the Crown made no effort to establish that the presence 
and plan to use a gun was general knowledge among the men. They were content to assume 
general knowledge. Unfortunately, the trial judge was also content to assume the general 
knowledge as is seen from his summation which forms the basis of grounds 2, 3 and 4.  It seems 
that the learned judge was of the view that the jury could draw as a reasonable inference that 
all the men knew of the presence of the gun. 
 

55. In his directions to the jury the learned judge stated as follows: 

“But on this issue of joint enterprise, as you consider the 
evidence relative to Johnny Mackey, if you accept the 
evidence of his identification in the manner in which I 
have indicated it took place, then you consider he was 
identified in the road. Now the statement if you accept it, 
if you accept the statement of Johnny Mackey will 
support the identification because in the statement he 
says that he was in the road. So that would support the 
correctness of the identification by Trent McIntosh if you 
accept the evidence. You are the judges of the evidence. 

But as I have indicated, Trent McIntosh did not say who 
he saw shoot at his mother's car. Johnny Mackey in his 
statement, if you accept it, did not say that he had a gun. 
He says in fact what happened is that he got a cramp and 
wasn't (sic) laying in the road. You would have the 
videotape of the interview of Johnny Mackey. The officer, 
Sergeant Evans, had indicated that where as he asked 
Johnny Mackey questions and Johnny Mackey answered 
those questions, that he declined to sign the record of 
interview and therefore, that document is not before you. 
But you do have the videotape of the interview and you 
consider that videotape when I come to the direction in 
respect of the statement shortly. 

In that videotape of the record of interview Johnny 
Mackey, according to Sergeant Evans, said that he saw 
Makaveli Tinker shoot at this car. It is no evidence 
against Makaveli Tinker. It is outside of court. But you 
consider in the context of these directions on joint 
enterprise if there is any evidence that Johnny Mackey 
was a part of a criminal enterprise to steal a car, and 
whether that criminal enterprise extended to the use of a 
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firearm to stop that car if necessary by shooting. And 
whether having regard to that you find that there is any 
evidence from which you accept of the evidence, if you 
accept any of it, that he was a party to rob, steal a car by 
stopping someone in the street, by someone else coming 
out to rob that person to get that the person surrender the 
car and whether that extended to the use of any force to 
have that person surrender the car. So you will consider 
his statement. If you accept the statement and/or the 
identification of him, if you accept the identification then 
consider what you make of the evidence which you accept.  

To find Johnny Mackey guilty of murder and attempted 
murder arising out of a joint criminal venture, you must 
be satisfied so that you are sure that there was an 
intention on his part, Johnny Mackey's part to assist and 
encourage Makaveli Tinker in the commission of the 
murder.  

Now the intention to assist, and indeed the intention that 
the crime should be committed may be conditioned. Bank 
robbers who attack the bank when one or more of them 
is armed, no doubt it would not be  necessary to use the 
gun but it may be proper, a perfectly proper inference 
that they were all intending that if they met resistance the 
weapon should be used with the intent to kill. So you must 
ask yourself whether you are sure from the evidence, if 
you find from the evidence that Johnny Mackey 
participated in a joint venture to commit armed robbery 
and whether there was the necessary intent to be a part 
of a joint enterprise extending to kill if necessary in order 
to achieve the (sic) that joint enterprise. In other words, 
whether Johnny Mackey expressly, emphatically agreed 
to a plan which included Makaveli Tinker. This is when 
you consider the case against Johnny Mackey going as far 
as he did. In other words to shooting at that car, killing 
one of the occupant (sic) of that car. In other words, in 
going as far as committing murder if the occasion, if the 
necessity arose.  

If you are satisfied that there was an agreed common 
purpose to commit the robbery, and if you are satisfied 
that Johnny Mackey must have foreseen in the course of 
committing the armed robbery that Makaveli Tinker 
may well commit the crime of murder, you would be 
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justified in drawing the conclusion that Johnny Mackey 
had the necessary conditional intent that murder should 
be committed if the occasion arose. In other words, you 
have to consider whether murder was within the scope of 
(sic) plan to which Johnny Mackey agreed.  

If you find that Johnny Mackey was a party to the plan 
which included an attack on this car, but that he did not 
intend to assist or encourage anybody in the killing of 
Joyelle McIntosh but the violence escalated and resulted 
in her death. In other words, that there was a firearm and 
it wasn't to be used, but in fact that there was a plan to 
attack this car, to get a car with a firearm but he did not 
intend to encourage Makaveli Tinker. As you look at the 
case of Johnny Mackey because he says Makaveli Tinker 
sought to use this firearm. Then if he did not intend to 
assist or encourage Makaveli Tinker to use the firearm 
but the violence escalated and resulted in Joyelle 
McIntosh's death, then Johnny Mackey would be not 
guilty of murder but guilty of manslaughter.  

And in respect of attempted murder he would be not 
guilty of attempted murder but guilty of an assault since 
in fact Trent McIntosh was not injured.  

Also, if you are not sure that Johnny Mackey intended to 
assist or encourage the murder of Joyelle McIntosh but 
you are sure that he participated in this robbery by 
encouragement or assistance, that is to say by laying in 
the road to get the car to stop and that in those 
circumstances any reasonable person would realize that 
this plan carried the risk of some harm to whomever may 
have been in the car, and that this plan resulted in the 
death of Ms. McIntosh, then Johnny Mackey would be 
again not guilty of murder but guilty of manslaughter”. 
[Emphasis added] 

56. It is immediately noticeable that the learned judge did not discuss with the jury what their option 
would be if they were to find that Mackey did not know of the presence of the gun before Tinker 
produced it and shot at the car.  In directing the jury relative to the attempted armed robbery the 
learned judge at page 1045 of the transcript stated as follows: 

 

“The allegations in this matter is that there was a gun. 
Each of the three defendants said there was a gun. You 
have to consider separately each of the statements on this 



 28 

issue. If you find that there was a gun and that each 
defendant knew of the existence of a gun, then a gun is an 
offensive instrument. So if there was an attempt, there 
was an agreement to commit robbery with a gun that 
would amount to armed robbery”. [Emphasis added] 

 
57. The fact that a shooting took place would have made it evident to all parties concerned that a 

gun was at the scene. However, what the Crown had to prove was that all three men knew of 
the gun prior to the shooting and that the use of the gun was a part of the agreed plan. It follows 
that the judge was required to tell the jury not just that ‘Each of the three defendants said 
there was a gun”, but that they, the jury, had to be satisfied that the men all knew of the gun 
prior to the shooting and that it was a part of the plan to use it. The fact is that Mackey at no 
time said that he knew that Tinker had a gun prior to the shooting taking place. In his directions 
to the jury the learned Judge did say that: “As you look at the case of Johnny Mackey because 
he says Makaveli Tinker sought to use this firearm”. I have not been able to locate in the 
record of appeal this statement attributed to Mackey. 
 

58. On the video recording of the statement taken from Mackey, Mackey acknowledged laying in 
the road, and this was consistent with the evidence of McIntosh Jr. However, Mackey claimed 
that he laid in the road because he had a cramp. If the jury accepted that the statement was 
voluntarily given they were free to not accept Mackey’s explanation for being in the road and 
it would not have been unreasonable for them to infer that the reason for his laying in the road 
was to stop the vehicle being driven by the deceased. This would also be consistent with a plan 
to commit the robbery which was attempted. However, the difficulty remained that the Crown 
led no evidence from which the inference could reasonably be drawn that Mackey knew that 
the shooter, who was alleged to be Tinker, had a gun prior to the shooting. 
 

59. As in the case of Sargent the Crown did not ask the judge to put alternate verdicts to the jury 
nor did the judge of his own volition do so. It is clear that each of the offences for which Mackey 
was convicted was dependent on a finding that he was a part of a plan to commit armed robbery 
with the use of a gun. In my view the evidence led fell short of establishing his knowledge of a 
plan to use a firearm and in my view the manner in which the learned judge dealt with that issue 
may have caused the jury to not appreciate that fact. 
 

60. In these circumstances, I am of the view that Mackey’s application for an extension of time 
within which to appeal should be granted and his convictions should be quashed, and the 
sentences imposed on him set aside. As the Crown’s evidence did not meet the required standard 
to give rise to a proper conviction it would not be in the interest of justice to order a retrial in 
his case.  
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MAKAVELI TINKER 

61. On 21 July 2021 the intended appellant Tinker filed an affidavit in support of his application 
for an extension of time within which to file his appeal. In that affidavit he provided his reasons 
for his delay in filing his appeal as follows: 

“3. That I was convicted on the 12th day of December, 
A.D., 2017 for the following offences and sentence (sic) om 
(sic) the 10th day of May, 2018, accordingly;  

(i) Murder, detention at the court’s pleasure;  

(ii) Attempted Murder- 23 years;  

(iii)Conspiracy to commit armed robbery-10 years; 
and  

(iv) Attempted armed robbery-13 years.  

4. That since being sentenced, the Certificate of 
Conviction was signed on the 20th day of November, A.D., 
2018. This is six (6) months after being sentenced. A true 
copy of the Certificate of Conviction is attached and 
marked as Exhibit “MT-1".  

5. That sometime after the Certificate was brought to the 
prison, I was seen by the Prison Board and asked if I 
intended to appeal. My reply was that my Attorney had 
already put in my appeal. In order to be provided with an 
appeal form you would first have to see the Board or 
make a request for a form. The request will not be 
granted if the prison does not have a record of your 
conviction.  

6. That a few months went by and I was not called down 
to the Appeal Court and so I asked my family to check 
the Court of Appeal. It was then that I was informed that 
I had no appeal in.  

7. That once I was told I had no appeal on, I immediately 
requested an appeal form in March of 2019, I filled out 
both the Notice of Appeal and the Extension Appeal 
Form. These forms were received into the Registry on the 
28th day of May, A.D., 2019. This is almost two (2) months 
after filling out the form.  

8. That I truly relied on the word of my trial attorney to 
put the appeal in. Once it became known to me that no 
appeal was in for me, I immediately requested the form 
and received two forms. The Certificate of Conviction 
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also came late to the prison. All of these matters caused 
the forms to be out of time.  

9. That I truly believe that there is a real chance that my 
appeal would be allowed and I asked the Court to give me 
an opportunity to present my appeal.” 

 
62. Tinker’s proposed grounds of appeal are set out in an amended Notice filed on 18 January 2021 

and are in the following terms: 

“Amended Grounds of Appeal 

1. It is submitted that the appellant did not have a fair 
trial and the conviction is not safe or satisfactory, 
pursuant to section 12(1) (a), (b) and (c) of the Court of 
Appeal Act, for the following reasons: 

i. The learned trial judge erred in allowing the 
evidence of the “confession” to go before the jury 
and ought to have excluded that evidence; 

ii. There was insufficient evidence for the jury to 
convict and as such the verdicts were unreasonable 
and could not be supported having regard to the 
evidence, in that: 

i. The confession evidence was inherently 
unreliable such that the jury could not convict 
upon it; 

ii. The confession evidence did not fit with the 
other evidence in the case, namely that of the 
eye-witness, Trent McIntosh Junior and 
Valentino Cash.” 

 
63. Mr. Collie submitted that Tinker provided no reasonable excuse for his delay of two years and 

eight months and further that Tinker has no reasonable prospects of success on an appeal based 
on his proposed grounds. Mrs. Farquharson- Seymour contended that in the circumstances 
which Tinker found himself, he had done all that he could in his efforts to comply with the 
rules. She contended that in any event his prospects of success were very good and that the 
leave sought should be granted on that basis. 
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GROUND ONE: The learned trial judge erred in allowing the evidence of the “confession” 
to go before the jury and ought to have excluded that evidence 

 
64. As is unfortunately too often the position the only evidence connecting the intended appellant 

Tinker to the crimes was a confession given to the Police. It follows that if this confession was 
not allowed to go before the jury there would be no evidential basis for any of Tinker’s 
convictions. It is no surprise then that the admissibility of the alleged confession was challenged 
by Tinker at trial. 
 

65. The learned judge, as is required by law, held a voir dire and at the end of those proceedings he 
delivered a ruling rejecting Tinker’s objections. That ruling was later reduced to writing setting 
out his reasons for his decision. Before us Mrs. Farquharson- Seymour argued that based on the 
evidence before the learned judge his decision was wrong and thus the convictions and 
sentences should be quashed. 
 

66. The learned judge in his ruling stated the following relative to Tinker: 

“2. Counsel on behalf of the Defendant Tinker had 
indicated, prior to the start of the evidence in the case, 
that there would be an objection to the admissibility of 
any statements allegedly made (sic) the defendant on the 
basis that any such statement was not voluntarily given 
as the defendant had been beaten about the body by 
police officer Sgt. Evans and three others, names 
unknown, during the course of which he was kicked, had 
a fish bag placed over his head, choked, had officer Evans 
stand on his neck, and suffered a broken toe. 

… 

5. The prosecution called the following witnesses in the 
voire dire: 

1. ASP Wil Hart 

2. Corp Jason Deveaux 

3. Resv. Sgt. George Symonette 

4. Corp Shervin Braynen 

5. Sgt Kendra Wallace 

6. Matrena Carey 

7. Sgt Jamal Evans 

8. Randolph Curtis 

9. Dr. Timothy Providence 
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10. Corp. Andy Mackey 

11. Dr. Hastings Johnson 

12. PC Quincy Taylor 

13. Sgt. Dale Strachan 

At the conclusion of the prosecution’s witnesses, the 
following persons were called on behalf of Makaveli 
Tinker: 

1. Makaveli Tinker 

2. Bernadette Tynes 

3. Krystal Rolle 

 … 

 6. The first witness ASP Wil Hart was tendered and 
denied, in cross examination, that he held Tinker down at 
CDU while officer Evans or any other officer fish bagged 
him or did anything else to Tinker. 

7. The next witness Deveaux was also tendered and not 
questioned by any party as Tinker indicated that he was 
not the officer he was referring to in his allegations of 
police brutality. 

8. Reserve Sgt. George Symonette stated that he was on 
duty at Wulff Road Police Station when Tinker, his 
mother and lawyer Richard Lightbourne walked into the 
station and approached the desk and informed him that 
he came to bring his client into the police station. He 
stated that he spoke to Mr. Makaveli Tinker along with 
his mother, Bernadette Tynes and in the presence of his 
attorney Richard Lightbourne. He stated that he arrested 
and cautioned Makaveli Tinker. He indicated that he had 
no complaints and that he appeared well. 

9. The next witness Shervin Braynen indicated on the 
17th of November 2015 around 3:10 p.m he saw Armando 
Sargent walking on St. Margaret Road and, being privy 
to information in reference to the death of Joyelie 
McIntosh, he cautioned and arrested him in reference to 
her death. He stated that he replied to his caution 
"Officer Braynen, I already told Makaveli to turn himself 
in." He subsequently transported Armando Sargent to 
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the Wulff Road Police Station where he was detained for 
further investigations. 

10. In cross-examination by counsel on behalf of Tinker 
it was put to him that on the 20th of November, 2015 he 
was in the Homicide Section of CDU when Mr. Makaveli 
Tinker was there. He indicated that he did not recall 
being there for any interview of Tinker and that he did 
not see Evans place a bag continuously over the head of 
Tinker, nor did  he  (sic) ASP Hart holding Tinker down 
with his knee on his back. He denied holding the feet of 
Tinker down to the ground and denied that as a result of 
Tinker seeking to resist him that he suffered a broken toe. 

… 

14. Sgt Wallace indicated that on 20th of November, 2015 
she was present on a video recording interview along with 
Sergeant Evans of Tinker. She stated that Evans under 
caution spoke with Mr. Tinker where he received a 
contact for his mother Bernadette and that Evans made 
several unsuccessful attempts at contacting his mother. 
She stated that as a result she was given instructions and 
she contacted Ms. Matrena Rahming-Carey care of the 
Department of Social Services and that as a result, on the 
same day shortly after 1:00 p.m. she was present in an 
interview along with Sgt Evans, along with Matrena 
Rahming-Carey and Pastor Curtis along with the accused 
Tinker. 

15. She stated that Sgt Evans informed the accused that 
he was suspected along with others of causing the death 
of Joyelle McIntosh which occurred on Wednesday, the 
11th of November, 2015 on Pargate (sic) Road and Kemp 
Road. He was then cautioned that he was not obliged to 
say anything unless he wished to do so and that whatever 
he said will be taken down in writing and given in 
evidence. He was also informed that he has the right to 
instruct and retain a legal representative of his own 
choice and at his own expense and to hold private 
communications with him or her. She stated that during 
the interview the accused gave a certain statements (sic) 
but that he declined to give a written statement on the 
advice of his attorney. 
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16. She denied that anyone used any force towards Tinker 
or Sargent, or that anyone offered any of them any 
inducements, or issued any threats to them. She stated 
that Sargent appeared very relaxed. He did not have any 
complaints and that neither did Tinker. 

17. In cross examination re Tinker, she acknowledged 
that whereas Tinker confessed, he didn’t want it to be 
written down. She denied that Tinker only confessed after 
being oppressed by other officers. She stated that she only 
saw him in the interview suite. She denied that he was 
brought into the interview suite at least three times. She 
denied that she coached the others to beat him and jeered 
and slapped Tinker. She said that Pastor Curtis and 
social worker Carey were contacted after they couldn't 
reach his mother. She indicated that she knew that he was 
a juvenile. She denied that the confession in the presence 
of the social worker and pastor were only as a result of 
his having been oppressed. She denied that they had 
every intention of conducting an interview whether his 
mother was present or not and she denied that he was 
questioned about three murders. 

… 

19. Social worker Matrena Carey indicated that on the 
20th of November, 2015 at about 2:10 p.m. that she was 
directed to go down to CDU to witness a statement to act 
as guardian to the juvenile Makaveli Tinker. She 
indicated that he appeared to be fine physically and that 
he indicated that he wanted to get something off his chest 
and he would have made a confession. She denied using 
or seeing any force used on Tinker or of any threats or 
inducements being made. 

20. In cross examination she denied that Tinker said he 
didn't want to participate in an interview because of the 
instructions he had received from his lawyer. She denied 
a suggestion that there was in fact a record of interview 
or something that was written or that Tinker was taken 
out of the interview suite at least two to three times. 

21. Ms. Carey indicated that she sat in on two consecutive 
interviews with Tinker and that she was at CDU for at 
least an hour. She said that she did not speak to Tinker 
privately, but in the presence of the two officers and the 
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pastor. She indicated that he did not request the presence 
of his mother. 

… 

23. [Sgt Jamal] Evans stated that on the 18th November 
he again saw Sargent, at the Wulff Road Station while 
being videotaped by Sgt Strachan. He asserted that he 
reminded the accused of the information that he had 
given to him and again cautioned him and thereafter 
Sargent took them to a certain location. 

24. He stated that at no time did he or anyone in his 
presence use any force on Sargent, nor did anyone offer 
any inducements or make any threats. 

25. He further stated that on 20th November, 2015 he 
received information that Makaveli Tinker, was in 
custody and that while at CDU he saw and spoke to him, 
and cautioned him. He stated that Tinker provided a 
phone contact for his mother. And then I made a call to 
that number he had provided. I got no response just a 
voicemail. He stated that he then spoke to the accused, at 
which point he made certain admissions. He stated that 
as a result, he made additional attempts to contact the 
number given for his mother but never got a response. 

26. He stated that Tinker informed him that his father 
had died and that he had no other close relatives. He 
stated that he then informed a patrolling team to visit the 
residence of Makaveli Tinker and got information back 
from that team. 

27. He stated that as a result of his negative efforts to get 
any response from his mother, that he spoke to Woman 
Corporal Wallace and gave her certain instructions to 
contact a social worker along with a pastor. He indicated 
that his reason for doing so was so that the pastor could 
be an independent person to witness the interview which 
he intended to conduct with Makaveli Tinker. 

28. He stated that both Ms. Carey and Pastor Curtis later 
arrived at CDU, where he saw and spoke with both 
persons and informed them of his investigation into the 
death of Joyelle Mcintosh and that their reason for being 
at CDU was to take part, witness and interact in the 
interview of Tinker, as his mother was unable to be 
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located. He stated that he informed both persons they 
could ask questions and interact with Mr. Tinker as I 
questioned him and their role was merely not to be 
present. 

29. He stated that he allowed both persons to speak with 
Tinker before he conducted the interview and that once 
they had spoken to him he then conducted a video tape 
recording interview with Tinker, with Pastor Curtis, Ms. 
Carey and Corporal Wallace present. He stated that he 
again cautioned the accused and informed him of his 
right to have legal counsel. He stated that he was 
informed by his attorney not to answer a written 
interview. He stated that he asked Tinker if he wished to 
give a verbal account of what occurred and that he did so 
without objection. 

30. He stated that on the following day he again attempted 
to make contact with his mother from the number which 
was provided and that he again got no response from that 
number, but that later he saw and spoke to Sergeant 
Deleveaux who gave him certain information, as a result 
of which he contacted Ducille and Co. law firm and spoke 
to Mr. Ducille. He stated that he had also tried to contact 
Mr. Richard Lightbourne. 

31. He denied that anyone used any force or issued any 
threats or offered any inducements to Tinker to speak to 
him. 

32. In cross examination he denied that the admission 
Tinker made only came about after acts of oppression by 
him and other officers. It was put to him that an oral 
confession never took place between him, Wallace and 
Tinker, he asserted that indeed it took place. He stated 
that Tinker confessed when he spoke to him initially and 
that was when (sic) verbally stated and demonstrated; 
and that he did it again at the official interview. In respect 
of the initial confession, he stated that Tinker did this 
without being prompted when he returned to Tinker 
after being unable to contact his mother. 

33. Evans denied a suggestion that the admission only 
came after he placed a bag over the head of Tinker on 
more than one occasion, in the Homicide Section and not 
in the interview suite. He denied that ASP Hart held 
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Tinker down with his knee on his back that Wallace was 
coached and slapped Tinker and that Braynen held the 
feet of Tinker as he was trying to resist by kicking his feet. 

34. He stated that in respect of the social worker and 
pastor, that they spoke to Tinker outside of his presence 
and to his recollection, the presence of Wallace. 

… 

36. Pastor Curtis testified to the effect that while sitting 
in on the interview with Tinker, that he had an 
opportunity for private communication with Tinker and 
that Tinker made no complaints to him, nor did anyone 
in his presence force Tinker to say or do anything. In 
cross examination, he stated that he recalled Mr. Tinker 
saying after he had given the information but that he 
would not be signing anything without his lawyer. He 
recalled that this was said at the end. 

… 

40. Corp. Mackey detailed his interaction with Tinker as 
the station orderly at Cable Beach Police Station on 21st 
November 2015. He did not notice any abrasions on 
Tinker and indicated that had he noted any he would 
have made a note on the detention record, the same if a 
complaint were made to him. In cross examination he 
denied that Tinker complained to him or that he asked to 
be taken to see a doctor. He (sic) not notice if Tinker was 
limping and indicated that he was in good health, having 
taken him out of the cell himself on three occasions. He 
denied a suggestion that Tinker never refused any food, 
noting that he had it recorded in the detention record that 
he did. 

41. Dr. Johnson explained the results of his examination 
of Tinker on 24th November 2015 which he described as 
being unremarkable, with the exception of left wrist 
abrasions, healing well. In his impression, Tinker was 
quite okay. In cross examination he noted that Tinker 
claimed he was beaten by police on November 20th. 

… 

44. As indicated, Tinker testified to what he said 
happened to him from the point that he was taken into 
custody by turning himself in at the Wulff Road Police 
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Station on 20th November 2015, accompanied by his 
mother and his lawyer. He said he was slapped by an 
officer who picked him up from the Station to take him to 
CDU and that once there he was taken to the Homicide 
Section and abused. He stated that a plastic bag was 
placed over his head, with his hands cuffed and that he 
bit through the first bag, before it was doubled. He stated 
that as a result of the abuse he was receiving he told the 
police that he was ready to talk, at which point they sat 
him up and told him what to say, with a warning that if 
he did not do as they said that they would beat him worse. 

44. He stated that when he saw the pastor, he told the 
pastor that he didn’t have any knowledge of what they 
were talking about, which earned him a return to the 
Homicide Section where he was again beaten. On his 
return to the interview suite, he said he met the social 
worker who asked about his mother and that he was then 
taken back into Homicide and a bag was again placed 
over his head. When taken back into the interview suite, 
both the pastor and social worker were there and he again 
denied any knowledge of a murder, which resulted in 
another trip out of the room and when he returned the 
pastor and social worker were not present. He indicated 
that they eventually made him sign a statement, but that 
he never admitted to killing the deceased. He indicated 
that he never told the pastor or the social worker that he 
shot anyone. 

45. The mother of Tinker and lawyer Krystal Rolle were 
called on his behalf. The mother detailed taking him to 
the Police station on the 20th November and indicated that 
she was home all that day thereafter and received no 
phone calls. She spoke about seeing her son again the 
following day at CDU and stated that she saw him limping 
and thought she saw some bruises. In cross examination, 
she indicated that the lawyer who went to the police 
station with her and her son, wasn't really her lawyer but 
her MP. It was suggested to her that she did not see her 
son in custody, she asserted that she did. 

46. Ms. Rolle indicated that she was retained to do a 
station visit for Tinker on 21st November 2015 and that at 
that time he appeared to be in good health. She said that 
when she saw him three hours later he was limping with 
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bruises about the face and lacerations of the skin, 
prompting her to ask the police to let him see a doctor. In 
cross examination, she acknowledged that she was 
allowed to see him privately on the 21st November, but 
that she did not try to take a picture of his alleged 
condition. 

… 

50. As indicated, the allegations in respect of each of the 
defendants was that they were beaten and had plastic 
bags placed over their heads, depriving them of oxygen. 

51. In respect of Tinker, a juvenile at the time of his 
interview, there is also an allegation that he was deprived 
of his constitutional right to have his lawyer present 
during any interview. Further, he asserted that he did not 
say anything to the police or the pastor and social worker, 
but that he was forced to sign a statement. In effect, the 
assertion was that the police, Pastor Randolph Curtis and 
Social worker Matrena Carey were all lying on him, when 
they each stated that he made statements about what 
happened. 

52. Counsel for Tinker cited the decision of the Privy 
Council in Shavargo McPhee v The Queen No. 40 of 2015, 
delivered October 2016 in support of her submissions 
that the alleged oral confession of Tinker ought not to be 
allowed in evidence for the above stated reasons. Counsel 
for the Crown also relied on the decision to assert that in 
fact an appropriate adult was present during the 
interview. That decision reads, in part: 

‘7. The central rule in the Bahamas, as elsewhere in 
the common law world, is that the confession of an 
accused person is admissible evidence against him 
providing that it was made voluntarily. A confession 
is not voluntary if it was obtained by oppression, 
nor if it was obtained as a result of anything said or 
done which renders it unreliable. If either 
possibility is raised, it is for the Crown to show that 
the confession was not obtained in circumstances in 
which either applied. These central propositions are 
not in doubt and are expressly laid down in section 
20(2) of the Evidence Act. 
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8. Section 20(2) and voluntariness apart, the judge 
in a criminal trial has, by section 178 of the same 
Act, the power to exclude evidence on which the 
prosecution proposes to rely to be given if it appears 
to him that, having regard to all the circumstances, 
including the circumstances in which the evidence 
was obtained, the admission of the evidence would 
have such an adverse effect on the fairness of the 
proceedings that the court ought not to admit it. It 
is well established, and was not in dispute before the 
Board, that breaches by police interrogators of 
Codes of Practice and similar standards of 
behaviour are relevant to whether this power 
should or should not be exercised in Page 5 relation 
to evidence resulting from interviews with suspects. 
As it was put in the Board’s judgment in Peart v The 
Queen [2006] UKPC 5; [2006] 1 WLR 970, 668 WIR 
372, para 24, the criterion for admission of a 
statement [of confession] is fairness. A breach of 
proper practice does not necessarily result in 
unfairness such as to justify exclusion; it must be 
judged in the context of all the circumstances, 
foremost amongst which are its gravity and its 
consequences. A deliberate or reckless breach is 
plainly more serious than an accidental one. 

9. Any arrested person is entitled under section 
19(2) of the Constitution of the Bahamas to instruct 
without delay a legal representative of his own 
choice and to hold private communication with him. 
If an arrested person is under 18, he is additionally 
entitled under the same section to be afforded a 
reasonable opportunity for communication with his 
parent or guardian. These two constitutional rights 
are reflected in express provisions in the Police 
Force Standing Orders at para 17 of section C4. 
Those Orders go further because para 20 requires 
the police, when a minor such as the appellant is in 
custody, to contact an appropriate adult as soon as 
practicable and to ask him or her to come to the 
police station. An appropriate adult is, by para 22, 
a parent or guardian, a social worker, or, failing 
such a person, some other responsible adult who is 
neither a police officer nor a police employee. The 
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same requirement is now made by statute in section 
112(1) of the Child Protection Act 2007, but that 
section was not in force at the time of the appellant’s 
arrest; in his case the relevant rule was para 17 of 
the Force Standing Orders. 

10. The conduct of interviews with suspects is 
governed both by Police Force Standing Orders and 
by the (English) Judges’ Rules (1964 ed). The latter 
did not mandate the keeping of records of 
interviews except those with persons who have been 
charged, which the appellant had not, and those of 
children, which in that context then meant persons 
under 14, rather than all minors (section 107 
Children and Young Persons Act 1933). But the 
Force Standing Orders provided by paras 60-61 of 
section C4 that a record of all interviews must be 
kept. Where possible that record is to be a 
contemporaneous one; otherwise an accurate and 
adequate summary must be made promptly in the 
officer's Notebook. This requirement for a 
scrupulous record of all interviews with a suspect is 
a critical part of modern Policing. Experience the 
world over has shown the damage that can be done 
to the criminal process by informal interrogations 
or assertions of informal admissions and/or by 
allegations that such conversations have taken 
place. 

The rule requiring a record is both a very necessary 
protection of suspects and also designed for the 
protection of police officers against unfounded 
allegations, all too easily made by those who have 
little to lose and, in the absence of a record, 
extremely difficult to refute. In sum, the rule is a 
vital feature of a system which aims to convict the 
guilty and acquit those whose guilt is not proved. It 
is central to the fairness of the process. 

11. In the case of minors such as the appellant, para 
70 of the Force Standing Orders further requires 
that interviews are to take place in the presence of 
an appropriate adult, Page 6 as defined above. 
These Force Orders reflect similar provisions in 
other countries, such as, in England and Wales, the 
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Codes of Conduct made under the Police and 
Criminal Evidence Act 1984. The expression 
“appropriate adult” in the Standing Orders is 
plainly borrowed from those provisions. In Rolle v 
The Attorney General [2012] 2 BHS J No 42, paras 
23, 26 the Court of Appeal for the Bahamas 
accordingly applied the approach of the English 
Code to the role of an appropriate adult. It 
approved the statement in that Code (at Note C13C 
(now paragraph 11.17 (May 2014 rev)) that:  

“The appropriate adult should be informed that he 
is not expected to act simply as an observer. The 
purposes of his presence are, first, to advise the 
person being questioned and to observe whether or 
not the interview is being conducted properly and 
fairly; and, secondly, to facilitate communication 
with the person being interviewed.” That case came 
after the present, but the Code paragraph has been 
in existence in England and Wales since 1985 and 
attention has been drawn to it in many cases since, 
beginning with DPP v Blake [1989] 1 WLR 432, 437. 

Where the law of the Bahamas stipulates the 
presence of an appropriate adult it accordingly 
carries with it the role thus described.’ 

… 

54. Having considered the evidence and the law, my 
findings were as follows: 

 

Re Makaveli Tinker. 

55. On the issue of oppression, I accept the evidence of the 
police officers who testified in this matter as being 
credible and candid as to the circumstances under which 
the defendant was questioned. I accept their evidence that 
no force or threats of violence was used on the defendant. 
On this issue I found that Tinker's allegations of brutality 
were unbelievable. He of course has nothing to prove but 
nothing which he said caused any reasonable doubt in 
respect of the issue of oppression. He detailed frequent 
trips into and out of the interview suite for the purpose of 
his receiving further beating and bags being placed over 
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his head, which with the social worker and pastor being 
present on some the occasions when he returned, and not 
being present on another. This is contradicted by the 
evidence of both of those persons. I accept their evidence 
on this point, that there were not any trips into and out of 
the interview suite, as alleged by Tinker. 

56. I find that his allegations that this course of events 
occurred and that during these events he received 
injuries were actually to some extent contradicted by his 
own attorney, Ms. Rolle, who spoke about seeing him on 
the 21st November (the day after he would have been 
interviewed) and her noting that at that time, he seemed 
fine, after he had been interviewed, although she stated 
that several hours later he seemed to have injuries to his 
face. 

57. I note that the medical evidence as to his condition, 
when he was examined at the prison medical department 
on 24th November 2015, upon his admission into prison 
indicated, according to Dr. Johnson that he only observed 
abrasions around the left wrist, which could have been 
caused by handcuffs. No other injuries were noted. i find 
that the reference to abrasions around the wrist of the 
defendant in the doctor's notes is not an injury which 
required the explanation of the police, having regard to 
the allegations made by the defendant. The doctor noted 
that such injuries could be caused by handcuffs. The 
allegations centered on beatings and bags being placed 
over the defendant's head, which I did (sic) accept as 
having taken place, or was in any reasonable doubt as to 
whether it took place or not. 

58. That of course is not the end of the matter in relation 
to Tinker, as the further allegation is that he was deprived 
of his right to have his lawyer present at the interview and 
otherwise to have a parent or other appropriate adult, 
having regard to his age, present. I find on the evidence 
that the investigating officer Evans was alive to both of 
these specific rights of the defendant and that he in fact 
sought to contact the mother of Tinker, who knew that he 
was in custody since she herself brought him into custody 
to the Wulff Road police station. I accept that 
notwithstanding the mother’s assertion that she was 
home all day with her phones working, that efforts were 
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made to contact her, inclusive of a car being sent to her 
residence. On the evidence, I find that these unsuccessful 
attempts at contacting the mother of Tinker, entitled the 
police to seek to find an appropriate adult to be present 
before interviewing Tinker. 

59. In respect of the first statement which the prosecution 
asserts was given by Tinker, in the absence of the Pastor 
Curtis and Social worker Carey, i find that this statement 
amounted in substance to a spontaneous admission by 
Tinker, not during the course of an interview, when an 
appropriate adult should have been present, but during 
the course of officer Evans advising Tinker that he could 
not contact his mother, at which point, I find on the 
evidence, that Tinker made the admission, unprompted 
by Evans. I find that Evans did the correct thing in 
respect of this admission, by writing it down in his report 
which was prepared. 

60. On the right to counsel, i find, as the mother herself 
stated, that Mr. Lightbourne, the lawyer who 
accompanied her and Tinker to the Wulff Road Police 
Station was really there in his capacity as her MP, as she 
described him, and not as counsel to represent Tinker. 
Indeed from the defence evidence, it was not until the 
following day that attorney Ms. Rolle was instructed for 
what she described as a station visit. Further, I accept 
Evans’ evidence that he made attempts to contact Mr. 
Lightbourne, but that he was unsuccessful in doing so. I 
find that the defendant Tinker was not deprived of his 
right to counsel. 

61. On the question as to whether either Pastor Curtis or 
Social worker Carey were capable of amounting to an 
appropriate adult, alive to their responsibilities as such 
an adult, during the interview of a juvenile, I find on the 
evidence that they were each aware of their role and 
capable of being an appropriate adult, and, in the case of 
Curtis, being of the same gender as Tinker. 

62. I accepted the evidence of Pastor Curtis and Social 
worker Carey that they were present and heard Tinker 
make an oral admission, after they had an opportunity to 
meet with him. In the case of the social worker, she recalls 
that meeting taking place in the interview suite with the 
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police present, but in the case of Pastor Curtis, he recalls 
that he had an opportunity to meet privately with Tinker. 

63. From their evidence, I find that Tinker was 
interviewed in the presence of appropriate adults, one of 
whom was of the same gender as he was, and that nothing 
occurred which caused any doubt that the statement 
attributed to him was freely and voluntarily made. 

64. I find on the evidence that nothing occurred which 
would cause me to exercise my discretion pursuant to 
section 178 of the Evidence Act to exclude either of the 
two statements as being unfairly obtained. 

65. For these reasons I found both of the statements 
attributed to Tinker to be freely and voluntarily given, 
not in breach of any of his constitutional rights, and not 
otherwise unfairly obtained and therefore admissible in 
evidence, pursuant to section 20(2) of the Evidence Act. 
[Emphasis added] 

67. In challenging the judge’s ruling, counsel for Tinker raised the following issues in his 
submissions filed on 18 January 2021: 

“1. The evidence of the Prosecution witnesses on the 
circumstances surrounding the confession and whether 
or not the appellant had been assaulted were inconsistent, 
giving rise to the inference that the Prosecution witnesses 
were not being truthful;  

(2) The appellant was aged 17 at the time of his arrest and 
detention by the police, a fact known to the police, yet was 
unaccompanied by his mother and his attorney when he 
made his purported confession, despite the appellant 
having been accompanied by his mother and his attorney 
when he voluntarily surrendered at the police station; 

(3) Neither the Pastor nor the Social worker were given 
an opportunity to consult with the appellant privately 
prior to the confession and thus were not permitted to 
fulfil all the functions of an appropriate adult; 

(4) There was an injury documented by a doctor and 
injuries seen by the appellant’s mother and attorney the 
day after the confession and the day after the appellant 
alleged he was assaulted. Those injuries were not 
explained by the police officers; 
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(5) The evidence of the confession was not recorded either 
in writing or by video and no reasonable explanation had 
been given for those omissions”. 

 
68. For the purposes of a voir dire to determine the admissibility of a confession statement the trial 

judge is the judge of both the facts and the law. He also has discretion by virtue of section 178 
of the Evidence Act to determine whether any other reason exists which may cause him to 
disallow the statement into evidence. It follows that this Court has very limited authority to 
interfere with those findings of facts and the subsequent exercise of his discretion. In the case 
of Hamid v (1) Khalid & (2) Co-operative Insurance Society General Insurance Ltd [2017] 
EWCA Civ 201 Lord Justice Henderson observed as follows: 

 

“26. The principles which govern the review of findings 
of fact by an appellate court were authoritatively re-
stated by the Supreme Court in McGraddie v 
McGraddie [2013] UKSC 58, [2013] 1 WLR 2477, at [1] 
to [6], in the judgment of Lord Reed with which the other 
members of the court agreed. These principles were then 
endorsed, and further developed, by the Supreme Court 
in Henderson v Foxworth Investments Ltd [2014] UKSC 
41, [2014] 1 WLR 2600, at [58] to [68], where the only 
reasoned judgment was again given by Lord Reed. The 
point which emerges with particular clarity from these 
passages is that an appellate court should not interfere 
with the trial judge's conclusions on primary facts unless 
it is satisfied that the trial judge was "plainly wrong". 
The meaning of that phrase was elucidated 
in Henderson at [62], where Lord Reed said: 

‘There is a risk that it may be misunderstood. The 
adverb "plainly" does not refer to the degree of 
confidence felt by the appellate court that it would 
not have reached the same conclusion as the trial 
judge. It does not matter, with whatever degree of 
certainty, that the appellate court considers that it 
would have reached a different conclusion. What 
matters is whether the decision under appeal is one 
that no reasonable judge could have reached.’ 

27. Because Mr. McGrath relies on it, I also draw 
attention to what Lord Reed said in Henderson at [67]: 

‘It follows that, in the absence of some other 
identifiable error, such as (without attempting an 
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exhaustive account) a material error of law, or the 
making of a critical finding of fact which has no 
basis in the evidence, or a demonstrable 
misunderstanding of relevant evidence, or a 
demonstrable failure to consider relevant evidence, 
an appellate court will interfere with the findings of 
fact made by a trial judge only if it is satisfied that 
his decision cannot reasonably be explained or 
justified.’ 

28. It is also pertinent to note the guidance given by this 
court in Fage UK Ltd v Chobani UK Ltd [2014] EWCA 
Civ 5 at [114] to [115] (per Lewison LJ), and (very 
recently) in Grizzly Business Ltd v Stena Drilling Ltd and 
Another [2017] EWCA Civ 94 at [39] to [40]. This 
guidance emphasises that appellate courts should not 
interfere with findings of fact by trial judges unless 
compelled to do so. The reasons for this approach include 
the following, which Lewison LJ identified in 
the Fage case at [114]: 

‘(i) The expertise of a trial judge is in determining 
what facts are relevant to the legal issues to be 
decided, and what those facts are if they are 
disputed. 

(ii) The trial is not a dress rehearsal. It is the first 
and last night of the show. 

(iii) Duplication of the trial judge's role on appeal is 
a disproportionate use of the limited resources of an 
appellate court, and will seldom lead to a different 
outcome in an individual case. 

(iv) In making his decisions the trial judge will have 
regard to the whole of the sea of   evidence presented 
to him, whereas an appellate court will only be 
island hopping. 

(v) The atmosphere of the courtroom cannot, in any 
event, be recreated by reference to documents 
(including transcripts of evidence). 

(vi) Thus even it were possible to duplicate the role 
of the trial judge, it cannot in practice be done.’ 

I respectfully agree with all of those observations”. 
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69. Lord Diplock in Birkett v. James [1978] AC 297 provided guidance to appellate courts as to 
how to approach a review of a trial judge’s exercise of discretion as follows: 

“…an appellate court ought not to substitute its own 
“discretion” for that of the judge merely because its 
members would themselves have regarded the balance as 
tipped against the way in which he had decided the 
matter. They should regard their function as primarily a 
reviewing function and should reverse his decision only 
in cases either (1) where they are satisfied that the judge 
has erred in principle by giving weight to something 
which he ought not to have taken into account or by 
failing to give weight to something which he ought to take 
into account...” 

The above learning has been authoritatively and bindingly confirmed by the Privy Council in 
the case of Bahamasair Holdings Ltd. v Messier Dowty Inc. [2018] UKPC 25. 

70. The challenges to the judge’s decision on the voir dire can be separated into two issues. Firstly, 
the allegations of abuse. In this regard Mrs. Farquharson-Seymour asserts that (i) there were 
inconsistencies in the evidence of the prosecution witnesses; (ii) that there was an injury which 
was documented by the doctor’s evidence which was unexplained by the Police; and (iii) that 
the evidence of the confession was not recorded either in writing or by video and no reasonable 
explanation had been given for those omissions. Secondly, that there were breaches of Tinker’s 
Constitutional rights. 

Allegations of Oppression 

 
71. The existence of inconsistencies is a matter for the consideration of the trial judge in his 

determination of which witnesses he finds to be credible. In his ruling the judge specifically 
stated that: 

“55. On the issue of oppression, I accept the evidence of 
the police officers who testified in this matter as being 
credible and candid as to the circumstances under which 
the defendant was questioned. I accept their evidence that 
no force or threats of violence was used on the defendant. 
On this issue I found that Tinker's allegations of brutality 
were unbelievable… 

… 

57. I note that the medical evidence as to his condition, 
when he was examined at the prison medical department 
on 24th November 2015, upon his admission into prison 
indicated, according to Dr. Johnson that he only observed 
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abrasions around the left wrist, which could have been 
caused by handcuffs. No other injuries were noted. I find 
that the reference to abrasions around the wrist of the 
defendant in the doctor's notes is not an injury which 
required the explanation of the police, having regard to 
the allegations made by the defendant…” 

72. The learned judge also noted that: 

“36. Pastor Curtis testified to the effect that while sitting 
in on the interview with Tinker, that he had an 
opportunity for private communication with Tinker and 
that Tinker made no complaints to him, nor did anyone 
in his presence force Tinker to say or do anything. In 
cross examination, he stated that he recalled Mr. Tinker 
saying after he had given the information but that he 
would not be signing anything without his lawyer. He 
recalled that this was said at the end”. [Emphasis added] 

 
73. It was the judge who saw and heard the witnesses, and we are not in a position to find from the 

evidence that he was plainly wrong.  As noted by Lord Justice Henderson in Hamid:  
 

“35. …The task of a trial judge is difficult enough without 
having to deal expressly with every single piece of 
evidence, or alleged inconsistency, which emerges in the 
course of the trial. If such a requirement were to be 
imposed, the task would become still harder, judgments 
would have to become longer, and the time taken to 
produce them would increase…” 

Allegation relative to right to an attorney 

 
74. Tinker, being a minor at the time he was taken into Police custody, was entitled to certain well-

established protections guaranteed by law. Article 19 (2) of the Constitution of The Bahamas 
provides as follows: 

“19. (2) Any person who is arrested or detained shall be 
informed as soon as is reasonably practicable, in a 
language that he understands, of the reason for his arrest 
or detention and shall be permitted, at his own expense, 
to retain and instruct without delay a legal representative 
of his own choice and to hold private communication with 
him; and in the case of a person who has not attained the 
age of eighteen years he shall also be afforded a 
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reasonable opportunity for communication with his 
parent or guardian”. 

75. The evidence indicates that Tinker was brought into the Police Station by his mother and Mr. 
Richard Lightbourne, the then Member of Parliament for her constituency who is also an 
attorney. It was not until after his mother and Mr. Lightbourne left the station that the Police 
made any attempts to interview Tinker. The police witnesses alleged that they made attempts 
to reach both Tinker’s mother and Mr. Lightbourne without success and thus appropriate adults 
were sought and utilized. It is important to note that the learned judge’s finding on this issue 
was as follows: 

“60.  On the right to counsel, I find, as the mother herself 
stated, that Mr. Lightbourne, the lawyer who 
accompanied her and Tinker to the Wulff Road Police 
Station was really there in his capacity as her MP, as she 
described him, and not as counsel to represent Tinker. 
Indeed from the defence evidence, it was not until the 
following day that attorney Ms. Rolle was instructed for 
what she described as a station visit. Further, I accept 
Evans’ evidence that he made attempts to contact Mr. 
Lightbourne, but that he was unsuccessful in doing so. I 
find that the defendant Tinker was not deprived of his 
right to counsel”. [Emphasis added] 

76. The evidence on this issue was a bit of a puzzle. The Police evidence was that when Mr. 
Lightbourne brought Tinker to the Station he indicated that Tinker was his client. Tinker’s 
mother’s evidence was that she sought assistance from him as her Member of Parliament. She 
testified that Ducille & Co. were her regular attorneys. The learned judge as seen at paragraph 
60 of his ruling accepted that Mr. Lightbourne was not acting as his attorney but that Ms. Rolle 
was retained for that purpose. For her part Ms. Rolle gave evidence and confirmed that she was 
retained to conduct a Station visit which she did on two occasions on 21 November 2015.  Her 
evidence at page 222 of the transcript was as follows: 

“A. I was retained to do a station visit on behalf of Mr. 
Makaveli Tinker. 

 Q. Did you see Mr. Makaveli Tinker? 

 A. Yes. 

 Q. Please, tell us of that visit? 

 A. Once retained, I think the first visit was at Wulff Road 
Police station, where I saw and spoke with Mr. Makaveli 
Tinker. At that point, no interview had been done with 
respect to Mr. Tinker. I confirmed as much, by speaking 
with the officers at the station.  
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In speaking with Mr. Tinker, he appeared to be in good 
health. There were no bruises or anything of the sort on 
Mr. Tinker, and I did the normal consultation with him, 
at that point. That would have been around 12 P.M. or so, 
my first encounter with Mr. Tinker”. [Emphasis added] 

77. It appears that this was the basis of the finding by the trial judge at paragraph 60. It is noted, 
however, that the interviews with Tinker took place on 20 November 2015 according to Sgt. 
Evans. It may be that Ms. Rolle was mistaken as to the date, but she clearly stated that at the 
time of her meeting with Tinker no interviews had been done with respect to Tinker. There was 
also evidence from both sides that Tinker did not sign any statements because he was instructed 
by his lawyer not to do so. 

Allegation of breach of the Force Standing Orders   

78. Mrs. Farquharson –Seymour argued that the first confession alleged to have been given by 
Tinker to the Police was clearly taken in breach of his Constitutional rights under Article 19(2). 
The evidence relative to this statement was derived from the testimony of Sgt. Jamal Evans who 
testified at page 80 of the transcript as follows: 

“Q. Sergeant Evans, I would like to take you now to the 
20th of November, 2015. Can you tell the court what if 
anything happened on that date with respect to another 
suspect by the name of Makaveli Tinker?  

A. Yes, Ma'am. On that date I received information of the 
accused, Makaveli Tinker, being in custody. While at 
CDU I saw and spoke to the accused. I cautioned him. I 
informed him of the offence for which he was arrested 
for.  

The accused then provided a phone contact for his 
mother. And then I made a call to that number he had 
provided. I got no response just a voicemail. I then spoke 
to the accused. At this point he admitted to the offence, 
stating officer – 

Q. Sorry, I am going to pause you there. The person you 
refer to as Makaveli Tinker, if you were to see him again 
would you recognize him? 

A. That is correct.  

Q. And do you see that person anywhere in the courtroom 
today? A. Yes, Ma'am, I do. 

Q. Where is he? 
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A. That is the male sitting in the prisoner's dock sitting in 
the middle clad in a green t-shirt. 

THE COURT: Witness identifies defendant Makaveli 
Tinker.  

BY MS. BARNETT:  

Q. Please continue. What did Makaveli Tinker say to you 
the next time you spoke with him?  

A. Yes, he admitted to the offence. He admitted to 
shooting Joyelle McIntosh where he give (sic) a 
demonstration holding his hand as to how he fired the 
shot from a handgun. As a result I made additional, 
several attempts to contact the number given for 
Makaveli's mother which he had provided. I never got a 
response”. [Emphasis added] 

 
79. The Privy Council in Shavargo McPhee v The Queen [2016] UKPC 29, delivered on 8 

October 2018 observed that in the case of minors such as the appellant, paragraph 70 of the 
Force Standing Orders requires that interviews are to take place in the presence of an 
appropriate adult. The learned judge took the view that the oral confession referred to above 
was given spontaneously. At paragraph 59 of his ruling he stated: 

“59. In respect of the first statement which the 
prosecution asserts was given by Tinker, in the absence 
of the Pastor Curtis and Social worker Carey, I find that 
this statement amounted in substance to a spontaneous 
admission by Tinker, not during the course of an 
interview, when an appropriate adult should have been 
present, but during the course of officer Evans advising 
Tinker that he could not contact his mother, at which 
point, i find on the evidence, that Tinker made the 
admission, unprompted by Evans. I find that Evans did 
the correct thing in respect of this admission, by writing 
it down in his report which was prepared”. 

80. I am unable to accept that where a prisoner who is a minor is taken from his cell to an interview 
room and read a caution that what follows is not an interview which required an appropriate 
adult to be present. Mr. Collie contends that all the Police wanted from him was his mother’s 
telephone number. However, that could have been obtained from him by a simple request made 
at his cell. Sgt. Evans as an experienced Police Officer would have known that by taking him 
to an interview room and reading him the caution he was thereby conducting a formal interview. 
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81. Another troubling factor is that the evidence is that the video recording system in the interview 
rooms were said to be functional and recordings were available of the interviews with Mackey 
and Sargent. However, for reasons which have been unexplained by the Crown the Police have 
not been able to produce any recordings of the interviews held with Tinker.  The learned judge 
in his summation states relative to the evidence of Sgt. Evans: 

“He was questioned about why there was no video. He 
said initially -- the initial room didn't have e not all of the 
interview suites have video. Where he was interviewed 
there was video. He did in fact request the video but never 
in fact received it.” 

 
82. The evidence indicates that the second alleged confession was given in the presence of Pastor 

Curtis and social worker Carey. The evidence of the Police Officers was that the role of an 
appropriate adult was explained to Pastor Curtis and Ms. Carey and that they were afforded an 
opportunity to meet privately with Tinker. Both Curtis and Carey testified that they had an 
opportunity to meet with Tinker. In the case of the social worker, she recalls that meeting taking 
place in the interview suite with the police present, but in the case of Pastor Curtis, he recalls 
that he had an opportunity to meet privately with Tinker. The learned judge concluded that: 

“63. From their evidence, I find that Tinker was 
interviewed in the presence of appropriate adults, one of 
whom was of the same gender as he was, and that nothing 
occurred which caused any doubt that the statement 
attributed to him was freely and voluntarily made”. 

CONCLUSIONS 

83. In Shavargo Mcphee the Board opined that: 

“8. Section 20(2) and voluntariness apart, the judge in a 
criminal trial has, by section 178 of the same Act, the 
power to exclude evidence on which the prosecution 
proposes to rely to be given if it appears to him that, 
having regard to all the circumstances, including the 
circumstances in which the evidence was obtained, the 
admission of the evidence would have such an adverse 
effect on the fairness of the proceedings that the court 
ought not to admit it. It is well established, and was not in 
dispute before the Board, that breaches by police 
interrogators of Codes of Practice and similar standards 
of behaviour are relevant to whether this power should or 
should not be exercised in relation to evidence resulting 
from interviews with suspects. As it was put in the 
Board’s judgment in Peart v The Queen [2006] UKPC 5; 
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[2006] 1 WLR 970, 668 WIR 372, para 24, the criterion 
for admission of a statement [of confession] is fairness. A 
breach of proper practice does not necessarily result in 
unfairness such as to justify exclusion; it must be judged 
in the context of all the circumstances, foremost amongst 
which are its gravity and its consequences. A deliberate 
or reckless breach is plainly more serious than an 
accidental one.” [Emphasis added] 

 
84. I have found that the first statement taken from Tinker was not taken in proper circumstances 

and thus should have been excluded by the trial judge. The question which follows is whether 
this has resulted in unfairness to the extent that that statement should have been excluded. To 
my mind the gravity and consequences are obvious as Tinker was charged with and convicted 
of murder. I find it hard to categorize Sgt. Evans’ behavior as accidental as he ought to have 
been aware of the inherent problems with his course of action. It follows that even if one were 
to accept that his intent was not at that stage to conduct a formal interview, he was reckless as 
to how he went about his duties. The administering of the caution brought formality and placed 
him in breach of the Force Standing Orders. 
 

85. I have given consideration as to whether this is a proper case for the application of the proviso 
in as much as there was a second oral confession given in evidence. However, the fact is that 
the first confession which I have found should have been excluded was shared with the jury.  It 
follows that prejudicial information would have been led which formed the basis of his 
convictions. If this were an application at first instance it would be possible to exclude this 
evidence and allow the trial to proceed to the jury on the second alleged confession. That option 
is not open to us and in my view the safety of the convictions are in doubt. The convictions in 
my view must be quashed and a retrial ordered. 
 

86. In the circumstances as I have found them, I would grant the extension of time sought and give 
leave to appeal out of time. As we have heard substantial submissions on the prospects of 
success, I would proceed to determine the appeal and quash the convictions on the basis that 
the first confession allegedly given ought not to have been put before the jury and Tinker was 
prejudiced thereby. The sentences are all set aside. In my view, in the circumstances of this case 
it would be appropriate to order that the appellant Tinker be retried as soon as is practicable.  

 

THE APPEALS AGAINST SENTENCES OF SARGENT AND MACKEY 

87. In concluding this matter I should note that the parties all agreed to postpone the hearing of the 
appeals against sentence until after the decisions on the challenges to the convictions were 
disposed of.   
 

88. Following the delivery of the judgment Mr. Collie withdrew the Attorney General’s appeal 
against the sentences of Sargent and Mackey.  



 55 

DISPOSITION 

89. The extension of time applications of Armando Sargent and Johnny Mackey are acceded to and 
their appeals are allowed and their convictions and sentences are quashed. No retrials ordered. 
The extension of time application of Makaveli Tinker is acceded to and his convictions and 
sentences are quashed. A retrial is ordered as soon as practicable. Mr. Tinker is to remain on 
remand until his retrial or until he is released on bail. 
 

90. The Attorney General’s appeal is dismissed.  

 

 

      __________________________________________ 
      The Honourable Mr. Justice Evans, JA 

91. I agree. 

 

      __________________________________________ 
      The Honourable Mr. Justice Isaacs, JA 

92. I also agree. 

 

      __________________________________________ 
      The Honourable Madam Justice Bethell, JA 


