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COMMONWEALTH OF THE BAHAMAS 
IN THE COURT OF APPEAL 

SCCrApp. No. 87 of 2019 

B E T W E E N  

RICHARD BEVANS 
        Intended Appellant 

AND 

THE DIRECTOR OF PUBLIC PROSECUTIONS 
        Intended Respondent 

 

BEFORE:  The Honourable Sir Michael Barnett, P 
   The Honourable Mr. Justice Isaacs, JA 
   The Honourable Mr. Justice Jones, JA 
 

APPEARANCES:  Mr. James Thompson, Counsel for the Intended Appellant 

Mr. Neil Brathwaite, Deputy Director of Public Prosecutions with 
Ms. Destiny McKinney, Counsel for the Intended Respondent 

DATES: 15, 22 October 2020; 3 December 2020; 8 February 2021; 14 April 
2021 

 ***************************** 

Criminal appeal – Application for an extension of time - Armed robbery – Sketch of assailant drawn by 
witness – Sketch never provided by the witness to the police or the prosecution – Sketch not provided to 
defence counsel – Whether the judge erred by failing to direct the jury on the nondisclosure of the sketch 
to the defence  
 
On 24 July 2017, following a trial before a judge and jury, the intended appellant was convicted of the 
armed robbery of Christine Stubbs. Thereafter, on 15 August 2018, he was sentenced to nine years and nine 
months imprisonment, having regard to the twenty-seven months spent on remand. He now seeks an 
extension of time within which to appeal his conviction.  
 
Held: application to extend time refused. Conviction and sentence affirmed.  
 
The factors to be considered on an application for an extension of time are the length of the delay, the 
reasons for the delay, the prospects of success and the prejudice, if any, to the intended respondent.  
 
Regarding the length of the delay, the intended appellant is out of time by about eight months. His reason 
for that delay is his reliance upon counsel who failed to provide the necessary documents to enable him to 
prepare for his appeal and his receiving an unfavourable response from the Bahamas Department of 
Correctional Services.  
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Regarding the intended appellant’s prospects of success, during the trial Ms. Stubbs testified that she drew 
a sketch of the assailant. That sketch was not a part of the Crown’s file. The intended appellant submits that 
the fairness of his trial was affected by the nondisclosure of the sketch to the defence. In response, the 
intended respondent submits that in addition to the visual identification there was fingerprint evidence 
connecting the intended appellant to the scene and also that they were not aware of the sketch until Ms. 
Stubbs’ testimony.  
 
The sketch referred to by Ms. Stubbs was prepared by her, not the police; there is no evidence to suggest 
that the police or the prosecutors ever had the sketch in their possession. The Court cannot say whether the 
sketch would have assisted the intended appellant and that its non-production was a material irregularity. 
Further, there was no evidence that the sketch was ever provided to the police or prosecution and therefore 
there could be no duty to direct the jury in relation thereto. The intended grounds of appeal have no 
prospects of success.  
 
Clarke v. Commissioner of Police [2003] BHS J. No. 43 considered 
Harewood (Leston) v R (1994) 48 WIR 47 considered 
Linton Berry v The Queen [1992] 2 A.C. 364 considered  
Murphy (Marvin) v R (2002) 61 WIR 1 considered 
 

 

 

 

 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 

Introduction  

1. Richard Bevans (“the intended appellant”) was tried in the Supreme Court on 24 July 
2017 before Bethel, J. and a jury for the offence of armed robbery contrary to section 339, 
subsection (2) of the Penal Code. He was convicted and sentenced on 15 August 2018 to 
a term of nine (9) years and nine (9) months at the Bahamas Department of Correctional 
Services, having regard to the twenty-seven (27) months he spent on remand. The 
prosecution’s case against the intended appellant was that he, while armed with an 
offensive instrument, robbed Christine Stubbs (“Ms. Stubbs”) of a LG cellular phone 
valued at $700.00, one Bahamian driver’s licence valued at $20.00, a Royal Bank debit 
card and $200.00, the property of Ms. Stubbs. On the other hand, the intended appellant 
denied any involvement in the armed robbery of Ms. Stubbs and put forward an alibi.  
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2. The intended appellant filed a Notice of Appeal against his conviction on 28 May 2019, 
nine (9) months after he was sentenced. He now applies to this Court for an extension of 
time to appeal his conviction. 

Extension of Time 

(a) The length and reason for the delay 

3. The intended appellant is out of time by eight (8) months, four weeks, and a day after the 
expiry of the twenty-one (21) days for filing the Notice of Appeal. The intended appellant 
in his affidavit in support says that he relied on the assistance of his defence counsel in 
the court below, to provide him with a copy of the transcript together with a copy of a 
Criminal Form No. 1, to prepare for his appeal. The defence counsel failed to provide the 
promised documents and a request to the Bahamas Department of Correctional Services 
was not favourable. He was able to get some assistance from a fellow inmate to complete 
his application.  
 

4. The intended respondent, on the other hand, contends that his attorney for the trial was 
provided by the Government and not retained for the appeal. The intended appellant, they 
say, could not reasonably expect to have assistance from the attorney as his instructions 
ended at the conclusion of the trial. For this reason, they submit that the excuse proffered 
for the delay is unacceptable.  

(b) Prospects of success 

5. Counsel for the intended appellant also submits that there is a reasonable prospect of 
success having regard to the intended grounds of appeal and the evidence at trial. We take 
the view that the three intended grounds of appeal cover the identical issues and can 
conveniently be considered together.  

Intended Grounds of Appeal 

Ground One: The failure of the respondent to disclose a sketch made by the 
complainant containing a description of her assailant was a material irregularity 
affecting the fairness of the trial. 

Ground Two: The trial judge declined to satisfactorily direct the jury on the 
prosecution’s failure to disclose a copy of the “sketch” drawn by the virtual 
complainant, Ms. Stubbs. 

Ground Three: The verdict is unsafe or unsatisfactory. 

The failure to disclose the sketch and direct the jury on failure to do so 

6. In this case, Ms. Stubbs provided a description to the police in which she said her assailant 
was “dark,” “tall” and “skinny”. During her evidence, she said that she had drawn a 
“sketch” of the “complete person,” which she described as a “great description.”. The 
sketch was not disclosed in her statement prior to giving evidence. The prosecutor at trial, 
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in response to an enquiry by the jurors if the sketch was available, said that the sketch 
was not part of their file. 

7. Counsel for the intended appellant contends that it is the duty of the Crown to disclose 
and provide a copy of the sketch made by Ms. Stubbs. This, he argues, was a material 
irregularity in the proceedings. In support of this proposition, they relied on Linton Berry 
v The Queen [1992] 2 A.C. 364 where Lord Lowry said at page 373: 

“In relation to the disclosure to the defence of material in 
the possession of the prosecution, the key is fairness to the 
accused but the practice varies between different 
jurisdictions in the common law world. In Jamaica there 
are three guideline decisions of the Court of Appeal, Reg. 
v. Purvis and Hughes (1968) 13 W.I.R. 507 , Reg. v. 
Barrett (1970) 12 J.L.R. 179 and Reg. v. Grant and 
Hewitt (1971) 12 J.L.R. 585 , which confirm the practice 
described in the respondent’s case.  

In Reg. v. Purvis and Hughes, 13 W.I.R. 507 , which 
involved the identification of the driver of a car, counsel 
submitted that the trial judge should have granted his 
application to see the statement of the Crown witness who 
had given the police a description of the driver. That 
argument was rejected because there was no suggestion 
that there was any discrepancy or inconsistency between 
the evidence of the witnesses and their earlier police 
statements. Waddington P.(Ag.), giving the judgment of 
the Court of Appeal, referred to the trial judge’s rulings, 
and to Reg. v. Hall (1958) 43 Cr.App.R. 29 , Rex v. Clarke 
(1930) 22 Cr.App.R. 58 , and Archbold, Criminal 
Pleading, Evidence and Practice, 36th ed. (1966), para. 
1374 and continued, at p. 512: 

‘It is to be noted in the instant case that no 
suggestion was made by defence counsel that there 
was any discrepancy or inconsistency between the 
evidences which the witnesses had given in court 
and the statements given to the police. If there was 
in fact any such material discrepancy or 
inconsistency it would have been the duty of counsel 
for the Crown to inform the defence of the fact, and 
indeed the learned trial judge expressly referred to 
Crown counsel’s duty in this respect. Crown 
counsel did not make any offer of the statements 
and in the circumstances the learned trial judge was 
entitled to assume that there were no discrepancies 
or inconsistencies therein and to refuse to order 
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production of the statements. We had no doubt that 
if there was the slightest suggestion that the 
statements differed materially from the evidence 
given by the witnesses the learned trial judge would 
have called for these statements and examined them 
himself and if necessary would have made them 
available to the defence. We did not think therefore 
that there was any merit in this ground of appeal.’ 

In Reg. v. Barrett, 12 J.L.R. 179 , where again the accused 
applied unsuccessfully for leave to appeal against 
conviction, the defence contended that the trial judge 
should have allowed them to see the statement of a witness 
who had identified the accused at an identification parade 
10 days after the commission of the offence, on the ground 
that, the witness having stated that she had given a 
description of the accused to the police, the defence were 
entitled as a matter of law to know the details of that 
description for the purpose of cross-examining the 
witness and testing her credibility. Distinguishing Rex v. 
Clarke, 22 Cr.App.R. 58 and Reg. v. Hall, 43 Cr.App.R. 
29 , Shelley J.A., delivering the judgment of the court, 
observed that the defence is entitled to see such a 
statement, not by virtue of any general rule of law, but by 
virtue of the prosecution’s duty to inform the defence of 
statements in their possession made by a witness whose 
evidence at the trial differs substantially from what has 
been said in the statements. Citing with approval Rex v. 
Clarke, 22 Cr.App.R. 58, Archbold, Criminal Pleading, 
Evidence and Practice, 26th ed. (1922) and Reg. v. Purvis 
and Hughes, 13 W.I.R. 507 , he stated, 12 J.L.R. 179 , 180: 

‘The ‘right’ to see statements in the possession of the 
prosecution is therefore really a rule of practice 
described in terms of the ethics of the profession and 
based upon the concept of counsel for the Crown as 
minister of justice whose prime concern is its fair 
and impartial administration.’ 

The judgment concluded, at pp. 180-181: 

‘If, therefore, for any unhappy reason, counsel for 
the defence is unable to accept the assumption 
which stems from the fact that a particular 
statement has not been made available to him by the 
prosecution, it would become counsel’s duty to 
invite the judge to exercise the discretionary power 
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which is given to him by the proviso to section 18 of 
the Evidence Law, (c. 118 [J.]) , by examining the 
statement himself and directing that it be used in 
such manner as the justice of the case demands. In 
this case the judge was not so invited and counsel 
may not complain of failure to exercise the 
discretionary power in the proviso because the 
learned judge was entitled to rest his judgment on 
the assumption referred to above. The application 
is therefore refused.’ 

Reg. v. Grant and Hewitt, 12 J.L.R. 585 , although it adds 
nothing to the established principles, is an example of 
inconsistent previous statements wrongly withheld by the 
Crown at the trial but properly, if belatedly, disclosed on 
appeal, so that a conviction depending on evidence of 
identification was quashed for want of a fair trial. 

… 

Having examined the practice in different common law 
jurisdictions, their Lordships consider that the principles 
endorsed by the Jamaican Court of Appeal, particularly 
with regard to inconsistent previous statements, 
represent what will normally be an acceptable way of 
achieving fairness to the accused and they take the 
opportunity of saying that in a civilised community the 
most suitable ways of achieving such fairness (which 
should not be immutable and require to be reconsidered 
from time to time) are best left to, and devised by, the 
legislature, the executive and the judiciary which serve 
that community and are familiar with its problems. 

Bearing in mind the reference by Shelley J.A. in Reg. v. 
Barrett, 12 J.L.R. 179 , 180, to the concept of counsel for 
the Crown as “minister of justice whose prime concern is 
its fair and impartial administration,” their Lordships, 
while not feeling bound to accept in relation to Jamaica 
the comprehensive principles, almost amounting to 
criminal discovery, which the defendant has attempted to 
rely on, recognise that the “ Purvis-Barrett “ principles 
do not cover every situation in which fairness may 
demand that the prosecution make available material to 
the defence.” 

8. In Murphy (Marvin) v R (2002) 61 WIR 1 the Privy Council said: 
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“[20] …The practice in the Bahamas in 1994 in relation 
to the disclosure statements were derived from the 
principles in Berry v R (1992) 41 WIR 244 at 251. An 
accused was to be provided with copies of the depositions 
but not statements taken by the police unless the 
prosecution intended to call a witness at trial who did not 
give evidence at the preliminary inquiry. Prosecuting 
counsel was however under a duty to inform the defence 
of any material discrepancy between the contents of a 
witness's statement and the evidence given by that 
witness at trial. He may also be required to show the 
statement to the defence depending upon the 
circumstances.  

Additionally in 1994 it was the practice to disclose 
particulars of (a) any description given to the police, and 
recorded otherwise than in a statement, if there was any 
material discrepancy between it and the evidence given 
by the witness at trial; and (b) any description given to 
the police (however recorded) if there was any material 
discrepancy between it and the appearance of the 
accused.  

[21] More recently, the practice has developed that 
statements containing descriptions given by identification 
witnesses are disclosed in advance of the trial. Likewise, 
disclosure is given of other records of descriptions given 
by identifying witnesses; this being in line with the 
recommendation of the Court of Appeal (in England) in 
relation to crime reports and photographs (see R v. 
Fergus (1994) 98 Cr App R 313 at 324). Thus the practice 
described in Berry has been attenuated to the extent that 
actual disclosure (and not merely particulars) is now 
given as a matter of course where identification is 
concerned. It follows that, according to the practice in 
1994, it would have been incumbent on prosecuting 
counsel to inform the appellant (who defended himself) if 
there was any material discrepancy between the 
description Mrs. Bullard gave the police and her evidence 
at the preliminary inquiry and/or trial and/or the 
appellant's appearance. The appellant would not as a 
matter of course and without more have been provided 
with a copy of any statement or other record of the 
description. 

… 
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[24] In the absence of the original statement (or a copy) 
by the complainant in which she described her assailant 
it is impossible to say whether or not there was a material 
discrepancy which triggered the obligation to disclose in 
accordance with the practice which pertained in 1994. 
However that is not the end of the matter. In Berry v R 
(1992) 41 WIR 244 the Judicial Committee acknowledged 
that the appropriate means of achieving fairness to an 
accused with regard to disclosure to the defence of 
material in the prosecution's possession was a matter to 
be determined by the particular legislature, executive and 
judiciary concerned; that although the Jamaican 
practice, particularly in relation to inconsistent previous 
statements, would normally be an acceptable means of 
achieving such fairness it did not extend to every situation 
in which fairness required the prosecution to make 
material available to the defence. Lord Lowry said at 
page 253: 

‘Bearing in mind the reference by Shelley J.A. in 
Regina v. Barrett (1970) 16 WIR 267 at 268 to the 
concept of counsel for the Crown as ‘minister of 
justice whose prime concern is its fair and impartial 
administration,’ their Lordships, while not feeling 
bound to accept in relation to Jamaica the 
comprehensive principles, almost amounting to 
criminal discovery, which the appellant has 
attempted to rely on, recognise that the “Purvis-
Barrett” principles [see R v Purvis and Hughes 
(1968) 13 WIR 507 and R v Barrett (1970) 16 WIR 
267] do not cover every situation in which fairness 
may demand that the prosecution may make 
available material to the defence.’ 

It was held that failure to disclose certain statements to 
the defence constituted a material irregularity. 

[25] Their Lordships consider that in the particular 
circumstances of this case fairness required the 
prosecution to make the material available to the defence, 
regardless of whether there was a material discrepancy. 
The appellant established that a statement had been 
taken which included a description and made a specific 
request for the statement. He then sought to ask the 
complainant about the matter but was deterred from 
doing so by the judge. Similarly when he sought later to 
adduce evidence from Det Cons Rolle he volunteered a 
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description which was based on his recollection some 3½ 
years after the incident, he was not present when the 
description was recorded and it is inherently unlikely that 
he would have been given a description which was 
inconsistent with the man in the dock. The judge and 
prosecuting counsel must have been aware of the 
blindingly obvious inconsistency between the appearance 
of the appellant and the testimony of the complainant that 
her assailant was 6ft or 7ft tall. Moreover the initial 
description must have been acted upon when the police 
were assembling the first identification parade upon 
which a suspect other than the appellant was about to 
stand. Moreover the appellant was unrepresented and 
would have been unable to approach prosecuting counsel 
on a ‘counsel-to-counsel’ basis in the absence of the jury. 
In these circumstances their Lordships consider it was 
incumbent upon the Crown, either to disclose the 
statement, or to hand it to the judge, or to ask for the jury 
to leave the Court so that the matter could be discussed 
in their absence. It would also have been open to the judge 
to ask counsel to show him the statement and, depending 
upon what he read, to send the jury away so that he could 
explain and assist the appellant in their absence. Their 
Lordships have reached the conclusion that the appellant 
did not have a fair crack of the whip to such an extent 
that there was a material irregularity in the trial 
process.” 

9. Harewood (Leston) v R (1994) 48 WIR 47 where Sir Denys Williams CJ said at p.56:  

“Mr. Shepherd’s submission is that the prosecution 
should have furnished him with full particulars of all the 
descriptions given by Kim Straughn of her assailant, oral 
or otherwise, to the various witnesses. The stand taken by 
the Director of Public Prosecutions is that he gave the 
description that he had and was under no duty to do 
more. The prosecution, he said, had discharged its 
responsibility. The relevant passage from R v Turnbull 
is: 

‘Was there any material discrepancy between the 
description of the accused given to the police by the 
witnesses when first seen by them and his actual 
appearance? If in any case, whether it is being dealt 
with summarily or on indictment, the prosecution 
have reason to believe that there is such a material 
discrepancy they should supply the accused or his 
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legal advisers with particulars of the description the 
police were first given. In all cases if the accused 
asks to be given particulars of such description, the 
prosecution should supply them.’ 

This court does not think that there is any obligation on 
the prosecution to go beyond what Turnbull envisages, 
that is to supply particulars of the description that it had. 
No authority has been shown for the proposition which is, 
in effect, that it is the duty of the prosecution to have the 
various witnesses interviewed in order that the defence 
may be provided with the particulars of any descriptions 
of the accused that may have been given to them. With 
respect to the photo-fit sketch, there is no evidence contra 
the Director of Public Prosecutions’ response to Mr 
Shepherd that it was not available at the time of the 
retrial.” 

10. Counsel for the intended appellant argues that if the intended appellant’s counsel at trial 
knew of the sketch prior to the trial they could have made a comparison with the physical 
appearance of the intended appellant. Furthermore, the trial judge should have directed 
the jury on the duty of the prosecution to disclose the sketch and the failure to do so put 
the intended appellant at a disadvantage in preparing his case.  

 
11. On the other hand, the intended respondent countered with two points. First, there was 

other evidence apart from visual identification in the trial. The intended respondent 
argues that there was fingerprint evidence connecting the intended appellant to Ms. 
Stubbs’ vehicle. Secondly, they argue that the prosecution was not aware of a sketch 
made by Ms. Stubbs until she gave that evidence in the witness box in response to a 
question from the juror. Here is the evidence from the transcript at page 133: 

"THE COURT: Mr. Foreman, any questions from the 
jury?  

I don't have it. I don't know if counsel has it?  

The jury wants to know if they can see a copy of the 
sketch. Do you have it? 

MR. DELANEY: No, my Lady, the sketch was not part 
of the file. 

THE COURT: The sketch wasn't part of this. Any other 
questions?" 

12. It is apparent from the transcript at the trial, that Ms. Stubbs prepared the sketch which 
she referred to and not the police. Secondly, there is nothing in the evidence to suggest 
that the police or prosecutors ever had the sketch in their possession. Another important 
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fact in this narrative is that the intended appellant’s counsel at trial did not request an 
adjournment for the sketch, if available, to be located and produced in court. If the sketch 
was important to the defence’s case and could exculpate him, an application should have 
been made to the judge to adjourn the case to provide the sketch in the interest of justice. 
In our view, it is a speculative exercise to raise at this stage what the sketch would have 
revealed. We are unable to say whether the sketch would have assisted the intended 
appellant at his trial and that its non-production was a material irregularity.  

 
13. In Clarke v. Commissioner of Police [2003] BHS J. No. 43, the court said at paragraph 

15: 

"15. In this ground, the appellant alleged that he was 
deprived of the fullest opportunity to prosecute his 
defence as a result of failure on the part of the prosecution 
to provide him with the police detention record/or the 
station diary of the 27th May, 1998. The record of appeal 
showed that after the request was made for the detention 
record through the court, the court adjourned the 
hearing to enable the prosecution to comply with the 
request. When hearing resumed some months after, the 
prosecutor informed the court that detention record or 
station diary which would have been about 2 years old 
had not been located. Without much ado, the defence 
continued with its case. It was not until his address at the 
close of the defence that Mr. Ducille raised the issue of the 
station diary or detention record again and alleged that 
the station diary/ or detention record would have 
corroborated the case for the defendant. It was difficult 
to understand how Mr. Ducille could have come to that 
conclusion or view that the content of the diary or 
detention record would have corroborated the case of the 
appellant when he did not know what the said record 
contained. Before us it became clear that the appellant's 
reason for his request was to see if he could, through the 
said record, establish that he was arrested at about 1 p.m. 
and not at about 10a.m as stated by the police witnesses. 
In other words, he was fishing for evidence. The learned 
magistrate took all that into consideration in arriving at 
her decision. There was therefore no merit in this ground 
of appeal." 

14. In Clarke the court took the view that there was no merit in the ground of appeal and 
that the appellant was fishing for evidence. In this case, there is no evidence that Ms. 
Stubbs provided the police or prosecution with the sketch or that the fact of the sketch 
was known to them. Consequently, there was no duty on the trial judge to direct the jury 
on that aspect of the case. In addition, we have no lurking doubt on the safety of the 
conviction. 
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15. For all these reasons we are of the view that the intended appellant’s intended grounds 
of appeal have no prospect of success. Accordingly, the application to extend time to 
appeal the conviction is refused and the conviction and sentence in the court below is 
affirmed.  

 

_____________________________________ 
The Honourable Mr. Justice Jones, JA 

 

_____________________________________ 
The Honourable Sir Michael Barnett, P 

 

_____________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 


