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Criminal appeal – Possession of an unlicensed firearm – Possession of ammunition – Judge’s 
Rules – No case to answer submission – Function of appellate court – Voluntariness of a 
confession - Whether conviction supported by the evidence - Section 20 of the Evidence Act  
 
On 2 June 2019 the appellant was traveling in the area of Wilson Tract along with two others when 
officers became suspicious and stopped their vehicle. The appellant, the driver of the vehicle, and 
his passengers exited the vehicle and a search was conducted; the search revealed a handgun and 
magazine behind the left driver’s seat. As a result, the males were arrested for possession of an 
unlicensed firearm and ammunition. Upon his arrest the appellant is alleged to have told officer 
Brown, the arresting officer, that he recently purchased the firearm.  
 
While in custody the appellant was interviewed in the presence of his attorney; he remained silent 
and refused to sign the Record of Interview. Later that day the appellant indicated he wished to 
speak with an officer. During his second Record of Interview, in the absence of his attorney, the 
appellant confessed to possessing the firearm and ammunition. As a result, he was charged with 
those offences.  
 
During the course of his trial the appellant denied possession of the firearm and ammunition; he 
asserted that he confessed because he was being threatened and therefore his admission was not 
made voluntarily. Nevertheless, the appellant was convicted and sentenced on both counts to two 
years’ imprisonment, to run concurrently. He now appeals his convictions and sentences.  
 
Held: appeal dismissed; convictions and sentences affirmed.  
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Counsel for the appellant submits that the magistrate ought not to have admitted into evidence the 
second interview as it breached the Judge’s Rules and section 20 of the Evidence Act in that it was 
not voluntarily given. A breach of the Judge’s Rules does not have the effect of rendering a 
statement inadmissible.  
 
The involuntariness the appellant complains about is in relation to an allegation that he had been 
threatened by one of the occupants of his vehicle; the appellant does not say in what manner or 
when the threat is alleged to have occurred. Officer Brown was never cross-examined in relation 
to the appellant’s statement at the time of his arrest, nor was it suggested to him that the statement 
was not voluntarily made. Further, it was not put to Officer Rolle, who heard the appellant at the 
time of his arrest make the statement to Officer Brown, that the statement was a fabrication or the 
result of oppression. The magistrate cannot be faulted for preferring the evidence of the police to 
that of the appellant. It is trite law that an appellate court will not interfere with the discretion of a 
magistrate unless the discretion was exercised unreasonably. There was ample evidence before the 
judge upon which his decision to convict could be grounded. 
 
Relative to the appellant’s submission that the magistrate wrongly rejected his no case to answer 
submission, on the evidence, the appellant had a prima facie case to answer as a firearm and 
ammunition were found in a vehicle of which the appellant was an occupant.  
 
 
Director of Public Prosecutions v Varlack [2008] UKPC 56 mentioned  
Ellis Taibo v The Queen [1996] UKPC 68 mentioned 
Jessica Trembley v The Commissioner of Police SCCrApp. No. 109 of 2011 applied 
Peart v The Queen [2006] UKPC 5 considered 
R v Galbraith [1981] 1 WLR 1039 considered 
Reg. v. Mansfield [1977] 1 WLR 1102 mentioned  
The Attorney General v. Pratt [2013] 1 BHS J. No. 71 applied  
 
 
 
 
 
 

J U D G M E N T  
 

 
Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 
 
1. On 2 February 2021, having listened to the submissions of Counsel, we reserved our decision 

in the matter. We render it now. We hold the view that ultimately, this appeal must be dismissed 
on the basis that none of the grounds adumbrated by the appellant is of sufficient moment to 
vitiate the convictions.  
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Background 

2. The appellant sets out in his submissions the case for the respondent as presented in the court 
below; and which I gratefully adopt and reproduce as follows: 
 

"6. On Sunday 2nd June 2019, at about 9:35pm, Constable 
3569 Kenrick  Brown was along with Corporal 3478 Rolle 
and other officers in the area of Wilson Tract. A beige 
mini Cooper coupe was observed travelling south on 
 Wilson Tract. Officer Brown became suspicious and 
beckoned for the vehicle to stop by use of the police 
vehicles (sic) revolving light and emergency horn. The 
driver of the mini cooper coupe complied and came 
 to a stop in the area of the rear of Kelly’s Lumber Yard 
located Wilson Tract. Constable Brown ordered the 
occupants of the vehicle to exit the  Mini Cooper coupe 
License plate no. AE5827. He observed a tall dark male 
 in a white singlet and long gray pants exit from the left 
driver seat. The male gave his name as Alexander Harris 
D.O.B 02/10/93 of Soldier Road. 
 
 7. A second male exited the vehicle from the right 
passenger side. This  male gave his name as Peter Jervis 
D.O.B 20/01/1998 of Kennedy Subdivision. And a third 
male exited in a black Nike singlet and blue jeans 
 pants from the rear right passenger seat of the vehicle 
who gave his name as Kemoy Rose D.O.B 19/03/88 of 
Kennedy Subdivision. The males were informed by 
Constable Brown that he suspected that they were in 
 possession of dangerous drugs and firearms. Constable 
Brown then  conducted a search of the Mini Cooper 
coupe and discovered a black handgun and chrome 
colored magazine in the rear of the vehicle behind 
 the left driver’s seat.  
 
 8. The three males were each arrested for possession of 
an unlicensed  firearm and ammunition. Constable 
Brown indicates that while arresting the driver of the 
vehicle (Alexander Harris), Harris stated, “officers I 
won’t  lie I just buy that just now.” Corporal 2818 and 
Constable 2513 Pratt from the Crime Scene Investigation 
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Unit came to the location at Wilson Tract. They then 
processed the firearm, which included photographing 
and applying fingerprint powder to the firearm. The 
weapon was collected by Constable 2513 Pratt and it was 
determined to be a black Springfield XP .45 caliber pistol 
s/n #US710943 along with a magazine containing two .45 
 caliber ammunition. The three arrested men were then 
all transported together to the Grove Police Station by 
Corporal 3478 Rolle and Constable 3569 Brown. 
 
 9. On Monday 3rd June 2019 at 2:17pm, Sergeant 2621 
Bain began the interviews of the three arrested men. 
Peter Jervis was interviewed at 2:17pm by Sergeant 2621 
Bain in the presence of Constable 3582 Bowe. Jervis 
stated in his interview that he saw Alexander Harris with 
the weapon while they were all in the 2009 Mini Cooper 
coupe car. He dated and signed the interview, along with 
Sergeant Bain and Constable 3582 Bowe. On the same 
date around 2:59pm while at CID Kemoy Rose was 
interviewed by Sergeant Bain and witnessed by Constable                                                                                                                                                                                        
Bowe. Kemoy Rose denied knowledge of the firearm and 
ammunition. He then signed his answers of his interview 
along with Sergeant Bain and Constable Bowe. 
 
 10. Around 3:41pm on the same date while still at CID 
Sergeant Bain and Constable 3582 Bowe interviewed 
Alexander Harris in the presence of his Attorney Bjorn 
Ferguson. Alexander Harris exercised his right to remain 
 silent during the interview and refused to sign the record 
of interview. The three men were then all placed back into 
the holding cell at C.I.D. 
 
11. At 5:20pm on the same date, while still at CID, 
Constable 3635 Rolle located Sergeant Bain and informed 
him that Alexander Harris wanted to speak with him. 
Sergeant Bain then went to the holding cell and removed 
 Alexander Harris from the cell in the presence of 
Constable 3582 Bowe. Alexander Harris was taken to                                                                                                                                                                                                                                             
 [the] Firearms Investigation office in CID. He then 
indicated to Sergeant Bain that he wanted to admit to 
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possession of the firearm and ammunition because he had 
two persons locked up in the cell who didn’t belong there. 
He then stated to Sergeant Bain that while he was in the 
Centerville area he  saw a male throw a firearm near a 
wall in some bushes. He then admitted to  stopping and 
picking up the firearm and placing it in his vehicle. At 
5:30pm Sergeant Bain, then conducted a second 
interview with Alexander Harris in the presence of 
Constable 3582 Bowe where he confessed to possessing 
 the firearm and ammunition. Alexander Harris was then 
charged with  Possession of an unlicensed firearm and 
ammunition contrary to section 5B and 9(2)A 
respectively of the Firearms Act, Chapter 213. 
 
 12. A Forensic Firearms Report prepared by Firearm 
Examiner, Corporal 3294 Henrington Curry was entered 
into evidence pursuant to section 120 of the Criminal 
Procedure Code Act. 
 
13. A report prepared by Detective Sergeant 2405 Rolle, 
a Firearm Licensing Officer was also entered into 
evidence pursuant to section 120 of the Criminal 
Procedure Code Act. That report simply indicated that 
on Tuesday, 4th June, 2019 she examined the records at 
The Firearm  Licensing Office between the years 1969 to 
4th June, 2019 to ascertain if the Appellant was issued a 
special license to possess the firearm and  ammunition 
in question and his name was not found registered." 

 
3. S&C Magistrate Derrence Rolle's (“Mgst. Rolle”) ruling is brief hence I reproduce it in its 

entirety: 

"On the 5th June, 2019 he (sic) Defendant is arraigned 
and charged with the offence of Possession of an 
Unlicensed Firearm: Contrary to Section  5B of the 
Firearms Act Chapter 213 and Possession of 
Ammunition:  Contrary to Section 9(2)A of the Firearms 
Act, Chapter213. 

 This is a case of ‘Possession of ‘Unlicensed Firearm’ and 
‘Ammunition.’ (2) two rounds. The Defendant was the 
driver of a car stopped by the Police where when searched 
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the weapon and ammunition was found. At the scene 
 the Defendant said that the gun, he had just bought. He 
denies that it was his gun in the witness box. When 
interviewed with his Counsel he said he had nothing to 
say. Later in the absence of his Attorney he requested to 
 see D/Sgt. Bain where he confesses a second time that the 
other persons  had nothing to do with the Firearm and 
that it was his own. This was                                                            
 voluntarily given. The Court would have heard the 
explanation given by the Defendant as to how he did  what 
he did as a result of threats to him by one  of the other 
males arrested. The Court notes he doesn’t mention any 
 threats to him at the initial arrest when he said it was his 
gun. The Court does not accept that the Defendant felt so 
fearful that he lied on himself on two occasions when he 
could have informed his Counsel when he had his private 
audience with him and yet chose not to do so. The Court 
is satisfied beyond a reasonable doubt that the Defendant 
is Guilty and I convict him accordingly.”                                                                                                                                                                                                    

4. The appellant was convicted on 25 February 2020, by Mgst. Rolle, for possession of a firearm 
and possession of ammunition. Mgst. Rolle sentenced the appellant to two years' imprisonment 
on each count; and the sentences were to run concurrently. The appellant filed his appeal on 5 
March 2020, with his grounds outlined therein. However, on 30 November 2020, the appellant 
filed an amended Notice of Appeal containing the following grounds:  
 

"Ground 1: The Learned Magistrate erred in law in 
permitting the second record of interview into evidence 
without contemplating the breaches of the Judges Rules 
by the investigating officer and the provisions of section 
20 of the Evidence Act. 
 
Ground Two: That the decision of the Learned 
Magistrate to convict the appellant was unreasonable and 
cannot be supported having regard to the  evidence. 
 
Ground 3: The Learned Magistrate erred in law and in 
fact when he wrongly rejected the no case to answer 
submission. 
  
Ground 4: The Appellant did not receive a fair trial." 
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5. Although his Notice of Appeal indicates that he is appealing both conviction and sentence, the 
appellant's grounds do not relate to his sentences. Nevertheless, it is axiomatic that if his 
convictions are quashed the sentences fall away as a consequence.  
 

Ground 1 - The Learned Magistrate erred in law in permitting the second record of interview 
into evidence without contemplating the breaches of the Judges Rules by the investigating 
officer and the provisions of section 20 of the Evidence Act 
 
6. Mr. Bjorn Ferguson submitted on behalf of the appellant that Mgst. Rolle failed to have regard 

to the apparent breaches of rule 4 of the Judge's Rules and section 20 of the Evidence Act. By 
so doing, the magistrate admitted the evidence from the second interview when he ought to 
have found it to be involuntarily given and, therefore, inadmissible in the trial. Mr. Ferguson 
argued that Mgst. Rolle's failure to adhere to the guidance provided by the Judges Rules, 
rendered the second interview an involuntary exercise. The position is not so stark as Mr. 
Ferguson would have us accept.  
 

7. The Judges Rules are guidelines that have been developed over the years by courts when faced 
with the issue of whether or not statements allegedly made by suspects to the police have been 
made voluntarily. They are rules of practice; and a breach of a rule does not necessarily have 
the inevitable result of a statement made in such circumstances being excluded by the court: see 
Peart v The Queen [2006] UKPC 5. 
 

8. At paragraph 1 of Peart Lord Carswell said, inter alia: 
 

"[1] The Judges' Rules constitute a striking example of 
judge-made law. Although classed formally as 
administrative directions for the guidance of police 
officers interviewing suspects, they were afforded over 
time a higher  status, and a general requirement became 
established that police officers had to observe them if 
confessions received were to be admitted in 
 evidence. They have been replaced in England and Wales 
by the provisions of Code C made under the Police and 
Criminal Evidence Act 1984, which have similar strong 
persuasive force, but in jurisdictions such as Jamaica 
 which have not replaced them by legislative provisions 
the Judges' Rules retain considerable importance…" 

 
9. His Lordship continued at paragraph 24 to distil four brief propositions from his earlier 

discussion; and I set out proposition (iv): 
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"[24] …(iv) The criterion for admission of a statement is 
fairness. The voluntary nature of the statement is the 
major factor in determining fairness. If it is not 
voluntary, it will not be admitted. If it is voluntary, that 
constitutes a  strong reason in favour of admitting it, 
notwithstanding a breach of the Judges' Rules; but the 
court may rule that it would be unfair to do so even 
 if the statement was voluntary." 

 
10. Section 20 of the Evidence Act relates to the admissibility of confessions. Pursuant to that 

section:  
 
“20. (1) …a confession made by an accused person may 
be given in evidence against him in so far as it is relevant 
to any fact in issue in the proceedings and is not excluded 
by the court in pursuance of this section."  

 
A confession may be excluded if the court is satisfied that it was obtained by oppression, e.g., 
threats, beatings, or withholding of food. But in each case of an allegation of involuntariness, 
the court must satisfy itself of the validity of such an allegation. In the Supreme Court a judge 
- as the judge of the law - would conduct a voir dire to satisfy himself as to the voluntariness 
of a confession before allowing it to be placed before the jury - the judges of the facts. 
However, in a magistrate's court, the magistrate occupies the position of the judge and the 
jury; a fused responsibility. In that context, therefore, in arriving at a decision of guilt or 
innocence, there is an inescapable inference that the magistrate has considered the facts of the 
case and the law appertaining thereto. 
 

11. The appellant's complaint of involuntariness in respect to the second interview arises from his 
allegation of having been threatened by one of the occupants of his vehicle, presumably, to 
take responsibility for the firearm. His evidence was that the threat was made by one Kimroy. 

 
12. Constable 3569 Kenrick Brown testified that after he had arrested and cautioned the appellant, 

the appellant said, “I wont lie to yall I just buy that gun just now.” The record does not 
show that it was ever put to officer Brown under cross-examination that the appellant did not 
make that statement; nor was it suggested it was not voluntarily made. Corporal 3478 David 
Rolle also heard the appellant make the admission to Officer Brown. Likewise, no suggestion 
of fabrication or oppression for the statement to be made was put to officer Rolle. 

 
13. In his evidence in chief, the appellant said that he and the other occupants of the vehicle were 

on the ground as the police searched his vehicle and an officer said that he found it. The 
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appellant said he asked, “Found what?”. The appellant denied that he was in possession of 
the firearm. The appellant admitted that he spoke to an officer when the officer came to the 
cell. He admitted also that he had told the police in the second interview that he had found the 
gun; but he did not tell the officers he had been threatened. Significantly, the appellant does 
not tell the court what was said by Kimroy that made him believe he had been threatened or 
when the threat was issued. 
 

14. In re-examination he denied that he told the officers that he had just bought the gun.  
 

15. I readily accept that a threat made by a person, not a police officer, that may make an accused 
speak, where he would otherwise have remained silent, and inculpate himself in an offence, 
may constitute the basis for the rejection of a confession as being involuntary. However, 
inasmuch as this case revolves around a contest of who Mgst. Rolle would believe, an 
appellate court would be slow to find that he must have fallen into error merely because he 
chose to believe the evidence of the police over that of the appellant. There are numerous 
authorities that support this position. Moreover, unless there is some demonstrable error in a 
finding of fact made by Mgst. Rolle, namely, such finding has no basis in the evidence or he 
has taken into account matters he ought not to have considered, I would not interfere with his 
findings. I have not found that the magistrate went hopelessly wrong on the evidence before 
him. 
 

16. It is evident from Mgst. Rolle's record that when the appellant asked to speak with D/Sgt. 
Bain, he had already allegedly confessed to the officers at the scene that he had just bought 
the gun. Hence, although he had been interviewed in the presence of his lawyer and he had 
indicated that he had nothing to say, Mgst. Rolle cannot be faulted for his observation that any 
assertion by the appellant of having been threatened by one of the other persons in his vehicle 
rings hollow when regard is paid to the opportunity the appellant would have had to tell his 
lawyer about any threat that may have been made for him to take responsibility for the gun. 
The possibility did exist that the threat was made after the appellant's interview in the presence 
of his lawyer, but the appellant never provided a time reference for the making of the threat, 
to wit, was it made at the time of his apprehension in the vehicle or when he was in the cell. 
 

17. Nor would Mgst. Rolle be in error to characterise the contents of the conversation with officer 
Bain as a "second" confession in light of the magistrate’s acceptance of the evidence of the 
arresting officers about the appellant saying he had just bought the gun, as being the truth.  
 

18. There is no merit in this ground. 
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Ground 2 - That the decision of the Learned Magistrate to convict the appellant was 
unreasonable and cannot be supported having regard to the evidence 

Ground 3 - The Learned Magistrate erred in law and in fact when he wrongly rejected the 
no case to answer submission 

19. Grounds 2 and 3 may be addressed together as there is a degree of overlap in the two grounds. 
It is convenient to deal with the rejection of the no case to answer submission before 
addressing the decision to convict in chronological order, that is to say, the no case to answer 
application came before the decision to convict.  
 

20. Based on the evidence of the police officers that Mgst. Rolle accepted as truthful and reliable, 
namely, that the appellant was the driver of the vehicle and he admitted to finding or buying 
the gun, Mgst. Rolle was entitled to find that the evidence revealed a prima facie case against 
the appellant. 
 

21. The test for the sufficiency of evidence at the close of the Prosecution's case was explained 
by Lord Lane, CJ, in the seminal English case of R v Galbraith [1981] 1 WLR 1039. Lord 
Lane sought to clear up the confusion created by earlier cases, most notably Reg. v. 
Mansfield [1977] 1 WLR 1102. Lord Lane said, inter alia, at page 1042: 
 

"How then should the judge approach a submission of “no 
case”? (1) If there is no evidence that the crime alleged 
has been committed by the defendant, there is no 
 difficulty. The judge will of course stop the case. (2) The 
difficulty arises where there is some evidence but it is of a 
tenuous character, for example because of 
 inherent weakness or vagueness or because it is 
inconsistent with other evidence. (a) Where the judge 
comes to the conclusion that the prosecution 
 evidence, taken at its highest, is such that a jury properly 
directed could not  properly convict upon it, it is his 
duty, upon a submission being made, to stop the 
 case. (b) Where however the prosecution evidence is such 
that its strength or weakness depends on the view to be 
taken of a witness's reliability, or other matters which are 
generally speaking within the province of the jury and 
where on one possible view of the facts there is evidence 
upon which a jury could properly come to the conclusion 
that the defendant is guilty, then the judge should allow 
 the matter to be tried by the jury…"  
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22. See also Director of Public Prosecutions v Varlack [2008] UKPC 56 and Ellis Taibo v The 
Queen [1996] UKPC 68. 
 

23. In Jessica Trembley v The Commissioner of Police SCCrApp. No. 109 of 2011, John, JA 
said at paragraphs 8 through 10 as follows: 
 

"8.  The appellant being an occupant of a vehicle in which 
the firearm was found was a person to whom the 
provisions of section 5 subsection (2) of  the Act is 
directed. That subsection reads:  
  

‘(2) The occupier [of] any house or premises in 
which a revolver is found shall, for the purposes of 
this Part of this Act, be deemed to be the [possessor] 
unless and until the contrary is proved.’ 

 
 9. Where, therefore as in this case a firearm and 
ammunition were found on  the rear seat of a vehicle 
there was a prima facie case against all the 
 occupants of that vehicle and the learned magistrate, in 
my view, ought to have called upon all of the accused to 
answer to the charges. In discharging SC upon a no-case 
submission he was the beneficiary of a discharge to which 
he was not entitled. 
  
10. Having deemed the appellant in possession that was 
not the end of the matter. An evidential burden then 
shifted to her. In his book on Evidence (4th Edition) 
Professor Cross defines the legal and evidential burdens 
at pg.75): 
 

‘The legal burden of proof is the obligation of a 
party to meet the requirement of a rule of law that 
a fetct in issue be proved [or  disproved] either by 
preponderance of the evidence or beyond 
reasonable doubt as the case may be... 
 
The evidential burden is the obligation to show, if 
called upon to do so, that there is sufficient evidence 
to raise an issue as to the existence or non-exlistence 
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of a fact in issue, due regard being had to the 
standard of proof demanded of the party under 
such obligation.’" 

 
24. On the face of the Prosecution's evidence, Mgst. Rolle was right when he found on the facts 

that as a matter of law, the appellant had a case to answer. 
 

25. Moreover, having heard the appellant testify, it cannot be said that the magistrate acted 
unreasonably when he determined to reject the testimony of the appellant and accept that of 
the Prosecution's witnesses; and, ultimately, to convict the appellant. It is well-established, by 
authorities too numerous to recite, that an appellate court will be very slow indeed to interfere 
with a discretionary decision of a trial judge or magistrate. As an appellate court we are only 
permitted to interfere with the exercise of a discretion by a lower court where it is 
demonstrated that the court has somehow fallen into error, to wit, taken into consideration 
matters the court ought not to have or failed to consider matters that the court should have 
considered. 
 

26. In The Attorney General v. Pratt [2013] 1 BHS J. No. 71, John, JA identified a number of 
cases pertaining to the approach an appellate court should take to appeals from lower courts; 
and at paragraphs 24 through 28 said as follows: 

"24 The function of appellate courts in relation to appeals 
from lower courts has been very carefully considered in 
several cases. In the judgment of Davies L.J in Re O 
(infants) [1971] 2 All ER 744 at page 748 it was 
 cogently expressed in the following passage: 
 

‘In my considered opinion the law now is that if an 
appellate court is satisfied that the decision of the 
court below is wrong, it is its duty to say so and to 
act accordingly. This applies whether the appeal is 
an interlocutory or a final appeal whether it is an 
appeal from justices to a Chancery judge or from 
justices to a Divisional Court of the Divorce 
Division. Every court has a duty to do its best to 
arrive at a proper and just decision. And if an 
appellate court is satisfied that the decision of the 
court below is improper, unjust or wrong, then the 
decision must be set aside. I am quite unable to 
subscribe to the view that a decision must be treated 
as sacrosanct because it was made in the exercise of 
"discretion": so to do might well perpetuate 
injustice.’ 
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 25 In Sylvan v Ragoonath and Ors (1966) 11.W.I.R 33 a 
decision of the Court of Appeal of Trinidad and Tobago 
the magistrate discharged the defendants on a charge of 
larceny. The police appealed. The magistrate stated in his 
reasons for discharging the defendants that he had found 
 himself in some doubt but did not disclose the precise 
subject of which he was in doubt: Wooding C.J in 
delivering the judgment of the court said inter alia...'we 
must stress that by not disclosing the precise subject of 
 his doubt the magistrate has given us no real assistance 
on what was the essential issue which he had to determine 
... for a magistrate not to state what his findings are on 
the or any of the material issues in a case is to ignore the 
requirement that he transmit to this court what his 
reasons were  for the decision at which he arrived.' 
 
 26 In Charles Osenton and Co. v Johnston [1941] 2 All 
ER 245 at 250 Viscount Simon L.C said this about the 
function of an appellate tribunal: 

   

‘The appellate tribunal is not at liberty merely to 
substitute its own exercise of discretion for the 
discretion already exercised by the judge. In other 
words, appellate authorities ought not to reverse the 
order merely because they would themselves have 
exercised the original discretion, had it attached to 
them, in a different way. If, however, the appellate 
tribunal reaches the clear conclusion that there had 
been a wrongful exercise of discretion, in that no 
weight, or no sufficient weight, has been given to 
relevant considerations such as those urged before 
us by the appellant, then the reversal of the order 
on appeal maybe justified.’ 

 27 More recently in Mitra Harracksingh v Attorney 
General of Trinidad and Tobago (2004) 64 W.I.R Sir 
Andrew Leggatt delivering the advice of the Board 
referred to the classic approach of an appellate court as 
formulated by Lord Sumner in Owners of SS 
Honestestroom v Owners of SS  Sagaporack [1927] 
A.C 37 at page 47: 
 

‘...not to have seen the witnesses puts appellate 
judges in a permanent position of disadvantage as 
against the trial judge, and, unless it can be shown 
that he has failed to use or has palpably misused his 
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advantage, the higher court ought not take the 
responsibility of reversing conclusions so arrived at, 
merely on the result of their own comparisons and 
criticisms of witnesses and of  their own view of the 
probabilities of the case.’ 

 28 In the case of Alphonso v Deodat Ramnath (1997) 56 
W.I.R. 183 a decision of the Court of Appeal of the 
Eastern Caribbean States, Satrohan Singh JA had this to 
say on the duty of an appellate tribunal: 

   
‘It is axiomatic that where a trial judge had the 
advantage of seeing the witnesses, an advantage 
which this court did not have, an appeal court 
usually is, and should be, slow to reverse any finding 
of fact which appears to be based on the judge's 
assessment of the credibility of the witnesses. This 
general principle was referred to and elaborated on 
by Byron acting CJ in Raymond v Skelly (1997) 
(unreported). It was also explained in the well-
known and often-quoted case, Watt v Thomas 
[1947] 1 All ER 582  in the speech of Lord 
Thankerton.’" 

 
27. There has been nothing disclosed from Mgst. Rolle's record or on the submissions of the 

appellant to suggest that the magistrate has "palpably misused his advantage" of seeing the 
witnesses so as to cause me to find that his decision to convict the appellant was unreasonable. 
Further, I find that there was ample evidence before Mgst. Rolle upon which his decision to 
convict the appellant can be supported. 
 

28. For these reasons, and those mentioned earlier under my treatment of ground 1, these grounds 
are without merit. 

Ground 4: The Appellant did not receive a fair trial 

29. A consequence of my rejection of each of the appellant's grounds deals a telling blow to the 
ground that the appellant did not receive a fair trial. It should also be noted that Mr. Ferguson's 
written submissions under this ground merely stated "… we rely on all of the reasons stated 
above and any other reason that emerges during the course of arguments". The appellant 
has supplied no particulars to support the allegation of an unfair trial; and none emerged during 
the course of arguments. For those reasons, I find no merit in this ground. 
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Conclusion 

30. Inasmuch as each of the grounds proffered by the appellant has been found to lack any 
substance, I would dismiss this appeal and affirm the convictions of Mgst. Rolle. In the 
premises the sentences are affirmed also. 

 

__________________________________________ 
The Honourable Mr. Justice Isaacs, JA 

31. I agree.  

__________________________________________ 
The Honourable Mr. Justice Jones, JA 

32. I also agree. 

__________________________________________ 
The Honourable Mr. Justice Evans, JA 

 


