
COMMONWEALTH OF THE BAHAMAS 

 

IN THE COURT OF APPEAL 

 

SCCrApp No.233 of 2017 

 

BETWEEN 

 

THE QUEEN 

Appellant 

AND 

 

EVERTON WRIGHT 

LORDSON ALLONCE 

        Respondents 

 

 

 

SCCrApp No.252 of 2017 

BETWEEN 

EVERTON WRIGHT 

Appellant 

AND 

 

DIRECTOR OF PUBLIC PROSECUTIONS 

        Respondent 

 

 

 

SCCrApp No.253 of 2017 

BETWEEN 

LORDSON ALLONCE 

Appellant 

AND 

 

DIRECTOR OF PUBLIC PROSECUTIONS 

 

        Respondent 

 

BEFORE:              The Honourable  Sir Michael Barnett, P 

 

The Honourable Mr. Justice Jon Isaacs, JA 

 

The Honourable Mr. Justice Milton Evans, JA 

 

APPEARANCES:  Ms. Linda Evans, Counsel for Appellant in 233/2017 and 

                                  Counsel for Respondent in 252/2017 & 253/2017 

                                 



2 

 

 Mr. Dorsey McPhee, Counsel for Appellant in 252/2017 

                                  and Counsel for Respondent in 233/2017 

                             

 Ms. Brendalee Rae, with Ms. Marianne Cadet, 

                                  Counsel for Appellant in 253/2017 

 

DATES:      20 November 2019; 2 December 2019; 2 February 2020; 19 February 

2020; 2 July 2020; 13 August 2020   

             

******************************************************************** 

Criminal Appeal- Extension of Time Application- Armed Robbery-Receiving- Possession of 

Firearm- Possession of Ammunition- No Case to Answer- Circumstantial Evidence- Good 

Character Direction- Whether conviction was unsafe and unsatisfactory 

On 19 July 2017, the intended appellants were unanimously found guilty of armed robbery. 

Wright was charged and convicted of armed robbery and receiving. Allonce was charged and 

convicted of armed robbery, possession of ammunition and possession of an unlicensed firearm. 

Wright was sentenced to 8 years for armed robbery and 2 years for receiving, to run 

concurrently. Allonce was sentenced to 8 years for armed robbery, 3 years for the possession of 

firearm count; and 3 years on the ammunition count, all to run concurrently. Both intended 

appellants filed their Notices of Appeal out of time and seek an application to extend the time 

within which to appeal their convictions. They appeal their convictions, inter alia, on the grounds 

that the judge should have determined that there was no case to answer, the judge erred in 

allowing evidence that was  circumstantial and prejudicial, the judge failed to give good 

character direction and that the verdict was unsafe and unsatisfactory. 

Held:. The appeals of the Director of Public Prosecutions against Allonce and Wright's sentences 

are dismissed. The extension of time application for both Allonce and Wright regarding the 

armed robbery is acceded to and their convictions for armed robbery are quashed; and the 

sentences imposed for that offence is set aside. Allonce’s extension of time application 

pertaining to the possession of an unlicensed firearm and ammunition charges is dismissed; and 

the convictions and sentences are affirmed. Wright's conviction for receiving stands, as does the 

sentence imposed for that offence. The sentences will run from the date the men were reduced 

into custody.    

per Isaacs, JA: A judge is required to examine the prosecution's evidence to make a 

determination as to whether or not they have produced evidence sufficient to put a case before a 

jury. On a no case to answer application, a judge is required to have regard to the authorities on 

the point. The seminal case is R v Galbaraith. The court is keenly aware that the judge has to 

strike a balance, “between on the one hand a usurpation of the jury’s functions and on the other 

the danger of an unjust conviction.” The circumstantial evidence in the charge of armed robbery 

was of insufficient strength to raise a prima facie case against the intended appellants for the 

judge to require them to make a case on the charge of armed robbery. 
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Where a witness is called upon to identify an accused on an identification parade is the same 

process that should be employed where the witness is being called upon to identify a vehicle, 

namely, the vehicle should be placed among other vehicles of similar make, colour and model so 

the witness may demonstrate their ability to make a correct identification. The witness' attention 

ought not to be specifically drawn to the suspect vehicle. Such an identification is useless and 

ought not to form a part of the evidence against the accused. 

It is a fundamental principle of law that a person cannot be convicted as a thief and a receiver in 

relation to the same property. The evidence from Wright in regard to his possession of the stolen 

property was that he had bought them off the street. The jury was required to determine whether 

this explanation was reasonable and determine whether Wright was a thief or a receiver. They 

could not find he was both a thief and a receiver. 

Adderley v The Commissioner of Police [2016] 1 BHS J. No. 103 mentioned 

Alexander Williams v. Regina SCCrAPP No. 155 of 2016 mentioned 

Andre Birbal (No. 2) v R [2017] 2 BHS J. No. 30 considered 

Crosdale v. The Queen [1995] UKPC 1 considered 

Errol Knowles v Regina SCCrApp. No. 79 of 2017  mentioned 

Garvin Adderley v Regina SCCrApp. No. 250 of 2017   mentioned 

General v Omar Chisholm  No. 303 of 2014   mentioned 

Michael Scott v R SCCrApp No. 163 of 2012 considered 

R v F [2012] EWCA Crim 2151 considered 

R v Colin Shippey et al [1988] Crim L.R. 767 considered 

R v Galbaraith  [1981] 2 A.E.R. 1060  applied 

R v Hunter [2015] EWCA Crim 631, [2015] 1 WLR 5367 considered 

Stafford v DPP, Luvaglio v DPP [1973] 3 All ER 762, [1974] AC 878 mentioned 

Teeluck v. State of Trinidad and Tobago [2005] 1 WLR 242 considered 

Whyte and others v R (2017) 91 WIR 403 considered 

 

per Barnett, P: Where an accused has no antecedents and has given evidence, he is entitled to a 

good character direction. As part of his duty to ensure a fair trial, a trial judge should satisfy 

himself before giving directions to the jury whether the accused is entitled to the benefit of a 

good character direction and if he is, one should be given. Failure to do so, does not 

automatically make any conviction unsafe, but fairness requires that the direction be given if the 

accused has no antecedents and his credibility is an issue for the jury. 

______________________________________________________________________________ 

JUDGMENT 

___________________________________________________________________________ 

Judgment delivered by the Honourable Mr. Justice Isaacs, JA: 

 

Allonce's Appeal 

 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWCACRIM%23sel1%252012%25year%252012%25page%252151%25&A=0.2882146034440216&backKey=20_T29298714540&service=citation&ersKey=23_T29298710555&langcountry=GB
https://uk.westlaw.com/Document/I70736DB0E51E11E4A601882AA793E68E/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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1. On 19 July 2017, a jury convicted the intended appellant ("the IA") of the offences of 

armed robbery, possession of an unlicensed firearm and possession of ammunition.  On 

the 26 October 2017, he was sentenced by Senior Justice Stephen Isaacs ("the Judge") to 

seven years and eleven months' imprisonment on the armed robbery count and three years 

on each of the other two counts. The sentences were to run concurrently. 

 

2. On 30 November 2017, the IA filed an application to appeal his conviction, which was 

some ten days out of the time within which he was required to appeal pursuant to section 

17 of the Court of Appeal Act ("the COA Act"). That section reads: 

 

 

" 17. (1) Where a person convicted desires to appeal to the 

court or to obtain the leave of the court to appeal under the 

provisions of this Part of this Act, he shall give notice of appeal 

or of his application for leave to appeal in such manner as may 

be prescribed by rules of court within twenty-one days of the 

conviction.  

 

(2) The time within which notice of appeal or of application for 

leave to appeal may be given, may be extended at any time by 

the court.  

 

(3) For the purposes of this section the date of conviction shall, 

where the Supreme Court has adjourned the trial of an 

information after conviction, be deemed to be the date on 

which such court has sentenced or otherwise dealt with the 

appellant." 

 

3. Section 17(2) of the COA Act and paragraph 9 of the Court of Appeal Rules ("the 

Rules") empowers the Court to extend the time for an appeal to be made. Paragraph 9 of 

the Rules provides: 

 

"9. (1) The Court may, on such terms as it thinks just, by order 

—  

(a) extend the period prescribed by these Rules for the doing of 

anything to which these Rules apply;  

 

(b) extend the period specified in any judgment, order or 

direction of the court, or of the court below, for the doing of 

anything to which the judgment, order or direction relates; or  

 

(c) direct a departure from these Rules in any other way where 

this is  required in the interests of justice.  

 

(2) The power of the court, under the provisions of paragraph  
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(1), to extend  any period so prescribed or specified, is 

exercisable notwithstanding the expiration of the period so 

prescribed or specified." 

 

4. We may accept as settled law in this jurisdiction that there are four factors a court must 

consider when confronted with an application to extend the time within which to appeal 

("EOT application"). They have been enunciated in cases ranging from Attorney 

General v Omar Chisholm No. 303 of 2014, Alexander Williams v. Regina SCCrAPP 

No. 155 of 2016, Errol Knowles v Regina SCCrApp. No. 79 of 2017 and most recently 

in Garvin Adderley v Regina SCCrApp. No. 250 of 2017. The four factors are: 

 

 (a) The length of delay;  

 (b) The reason for the delay;  

 (c) The prospect of success on appeal; and  

 (d) Prejudice, if any, to the respondent. 

 

Application to Extend Time for Appealing 

 

5. The IA commenced his appeal by filing his papers in the Court's registry on 30 

November 2017. At that time, the appeal was only some ten days late. However, he did 

not file his EOT application until 14 February 2020, some twenty-eight months out of 

time. It must be remembered that time continues to run until an EOT application has been 

made. 

 

6. Twenty-eight months is an inordinate period of time in our view. The IA sought to 

explain his delay in appealing when he averred in his affidavit filed on 14 February 2020 

that he had requested an application form from the Prison Officials on many occasions, 

but did not receive one within the prescribed time limit. He posited that no prejudice 

would inure to the intended respondent should we grant the leave to appeal out of time. 

We hold the view that the most important factor for our consideration is the IA's 

prospects of success. In that vein, we pay greater regard to this factor than to the others. 

 

Prospects of Success 

 

7. The brief facts of this case are that on 3 March 2014, Ms. Gia Hart was in the parking lot 

in the area of the Royal Bank of Canada, Prince Charles Drive, where a Super Value 

supermarket is also located, when she was approached by a man who she alleges was 

armed with a firearm and who robbed her of, inter alia, her blue Gucci bag, cell phone 

sheathed in a black and white case, purse, Ray-Ban sunglasses and case, another pair of 

sunglasses and about six hundred dollars cash. The man was said to have left the scene in 

a vehicle, identified by Mark Delancy, a witness for the Crown, as "most likely between a 

'92" white Honda Accord. 

 

8. On 5 March 2014, the police stopped the IA, who was driving in his vehicle, a 2005 

Honda Accord, along with a passenger, his co-accused, Everton Wright ("Wright") in the 

parking lot of Commonwealth Bank in the area of Carmichael Road and Baillou Hill 
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Road. The IA's explanation for being in the area was that he was going to use the bank's 

ATM machine. 
 

9. The police conducted a brief search of his vehicle during the stop but nothing other than 

some strips of cloth were found on the back seat. The police searched Wright and a pair 

of Ray Ban sunglasses and a cellphone - both later identified by Ms. Hart as her property 

- were found on his person. The IA and Wright were taken into custody; and his vehicle 

was taken to Internal security Division on Thompson Boulevard. The keys for his vehicle 

were retained in the sole custody of the investigating officer, Sergeant Roxbury, until the 

vehicle was searched on a second occasion later that day. 

 

 

10. About eight hours after the vehicle was detained, it was searched again; and during the 

search, a firearm and ammunition were found hidden in the area of the dashboard. The IA 

denied all knowledge of the presence of the firearm and ammunition. No fingerprints 

related to the IA were found on the firearm or on any of the ammunition.  
 

11. Ms. Hart did not identify the IA or anyone else for that matter as being involved in the 

robbery. Her description of the robber: kind of heavy, dark skinned man, is said to be at 

odds with the physical appearance of the IA; and the accent she said was used by the 

robber did not, according to the IA, match the IA's. The case against the IA in respect of 

the armed robbery was entirely circumstantial. 

 

12. At the trial, he asserted that the police had planted the firearm and ammunition in his 

vehicle. The inference to be drawn from that assertion is that they were trying to "frame" 

him. 

 

13. The jury convicted the IA on the counts that he faced. He seeks leave to appeal on the 

following grounds: 

 

“(a) Some specific illegalities or irregularities, substantially 

affecting the merits of the case were committed in the course of 

the trial. 

 

a. That the learned judge erred in law when he failed to 

accede to the No Case Submission made by Counsel for the 

Defence regarding the offences of Armed Robbery, 

Possession of Unlicensed Firearm & Possession of 

Ammunition; 

 

b. That the learned judge erred in law when he failed to 

adequately put the Defence’s case to the jury in relation to 

the appellant’s submission that the firearm and 

ammunition had been planted in the vehicle by the police; 

taking into consideration that the vehicle was in police 

possession for more than 8 hours and the fact that neither 
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the weapon, nor the ammunition hand (sic) any fingerprint 

or DNA evidence, connecting the Appellant;  

 

c. The learned judge erred in law when he allowed the 

Prosecution to adduce evidence regarding the license plates 

on the appellant’s vehicle, as that information had no 

probative value, but was solely prejudicial; 

 

d. That the learned judge failed to adequately give the 

appellant a good character direction, considering the fact 

that the appellant had no prior convictions of any kind. 

 

e. That in all of the circumstances the conviction was unsafe 

and unsatisfactory." 

 

Failed to Accede to the No Case Submission 

 

14. The IA submits that after the Prosecution closed its case the Judge should have concluded 

that there was insufficient evidence adduced against the IA to call on him to make a case. 

His position appears to rest on twin pillars: 1) the offence of armed robbery was not made 

out because there was no evidence given by Ms. Hart to suggest the robber had a firearm; 

and 2) her description of the robber did not match the IA. 

 

15. The prosecution's evidence that had been adduced against the IA emerged primarily 

through Ms. Hart, police officers Levarity and Roxbury and a security officer, Mark 

Delancy. It is necessary to examine their evidence to determine the question whether the 

no case to answer submission ought to have succeeded. 

 

16. Ms. Hart described the man who robbed her as heavy built, with a Bahamian sounding 

voice. Mr. Delancey describes the robber as sporting a dreadlocks hairstyle on top of his 

head and slim built. Officers Levarity and Roxbury describe the IA's hair style as being 

"locks". The IA contended that he is small in stature, with an American sounding voice 

since he had lived in The United States for eight years; and he always had his hair in a 

short hairstyle. At the time of the trial the IA's hair style was a low hair cut. Noticeably, 

no suggestion was made to the prosecution witnesses, namely, the police officers who 

interacted with the IA, that he spoke with an American accent. 
 

17. Although Ms. Hart had told the police that she could only say the vehicle was a white 

four door Honda Accord but did not know the year of the model, she was taken to a 

vehicle by the police which was in the police compound and asked if that was the vehicle 

she had seen. She identified it as the one she saw leaving the scene that day. The vehicle 

to which her attention was directed was the IA's. 

 

18. Mr. Delancey testified that the man left the scene in a "most likely between a '92" Honda 

Accord. He based his identification on the fact that his nephew had a Honda Accord. he 

said, “My nephew had a Honda Accord, and that’s how I see how the tail end is 

curved; I told them that it was most likely between a ’92 model.” Mr. Delancey was 
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never asked by the police to view the IA's vehicle to confirm whether or not that was or 

looked like the vehicle he witnessed leaving the scene. 
 

19. Officers Roxbury and Levarity testified about the arrest of the IA and Wright after they 

emerged from a white Honda Accord vehicle on 5 March 2014; the search of Wright at 

the scene of the arrest and the finding of a cell phone and Ray Ban sunglasses on his 

person, later identified by Ms. Hart as belonging to her and which had been taken from 

her during the robbery; and the search of the vehicle and the discovery of the Sig Sauer 9 

millimeter pistol along with the ammunition in the dashboard area. 

 

The Law     

 

20. On a no case to answer application by the defence, a judge is required to have regard to 

the authorities on the point. The seminal case is R v Galbaraith  [1981] 2 A.E.R. 1060 

where the English Court of Appeal laid out the proper approach to be adopted by a judge 

at the close of the Crown's case on a submission of "no case". At page 1062 of the 

judgment, Lord Lane, CJ said: 

 

"How then should the judge approach a submission of 'no 

case'? (1) If  there is no evidence that the crime alleged has 

been committed by the defendant, there is no difficulty. The 

judge will of course stop the case. (2) The difficulty arises 

where there is some evidence, but it is of a tenuous character, 

for example because of inherent weakness or vagueness or 

because it is inconsistent with other evidence. (a) Where the 

judge comes  to the conclusion that the Crown's evidence, 

taken at its highest, is such  that a jury properly directed could 

not properly convict on it, it is his duty,  on a submission 

being made, to stop the case. (b) Where however the Crown's 

evidence is such that its strength or weakness depends on the 

view to be taken of a witness's reliability, or other matters 

which are generally speaking within the province of the jury 

and where on one possible view of the facts there is evidence on 

which a jury could properly come to the conclusion that the 

defendant is guilty, then the judge should  allow the matter to 

be tried by the jury. It follows that we think the second  of the 

two schools of thought is to be preferred. 

There will of course, as always in this branch of the law, be 

borderline cases. They can safely be left to the discretion of the 

judge." 

 

21. The court was keenly aware that the judge had to strike a balance, "between on the one 

hand a usurpation by the judge of the jury's functions and on the other the danger 

of an unjust conviction". Nevertheless, a judge is required to examine the prosecution's 

evidence to make a determination as to whether or not they have produced evidence 

sufficient to put the case before a jury. 
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22. In Crosdale v. The Queen [1995] UKPC 1, a decision of the Privy Council emanating 

from Jamaica, Lord Steyn stated, inter alia, at paragraph 20: 

 

"20. A judge and a jury have separate but complementary 

functions in a jury trial. The judge has a supervisory role. 

Thus the judge carries out a filtering process to decide what 

evidence is to be placed before the jury. Pertinent to the 

present appeal is another aspect of the judge's supervisory 

role: the judge may be required to consider whether the 

prosecution has produced sufficient evidence to justify putting 

the issue to jury." 

 

23. In the process of weighing up the prosecution's case, the judge is to have regard to the 

whole of the case. As Turner, J stated in Shippey [1988] Crim L.R. 767 

  

"In considering the second limb of Galbraith assessed the 

evidence as a  whole and took the view that taking the 

prosecution’s case at its highest did not mean picking out the 

plums and leaving the duff behind. His Lordship did not 

interpret Galbraith as intending to say that if there are  parts 

of the evidence which go to support the charge then no matter 

what  the state of the rest of the evidence that is enough to 

leave the matter to the jury." 

Discussion 

 

24. The first issue we address is that raised about Ms. Hart not identifying the instrument 

used to terrorize her as a firearm. One of the elements of armed robbery is that the person 

was armed with an offensive instrument. The term "offensive instrument" is quite broad. 

It may refer to any object, e.g., banana, telephone, or a stone. It becomes an offensive 

instrument by the manner and intent with which it is wielded. This may be illustrated by 

reference to the Third Schedule of the Vagrancy Act where the following appears: 

 

"3. Being a person armed with any gun, pistol, hanger, cutlass, 

bludgeon or  other offensive weapon or any instrument with 

intent to commit any felonious act." (Emphasis added) 

 

25. So, if a person menaces another with a cell phone with the intention to cow the other 

person into surrendering their property, that element of the offence of armed robbery has 

been made out, namely, "armed with an offensive instrument". In our view, there can be 

no doubt, if the jury accepted Ms. Hart's evidence about the robbery that the offence of 

armed robbery has been made out. In any event, the controversy about whether there was 

a firearm present was resolved by Mr. Delancey who testified that the robber pointed the 

gun at Ms. Hart's head as he was approaching them to assist Ms. Hart. His evidence 

could, if accepted by the jury, provide positive proof of the presence of a gun. There was 

ample evidence, therefore, from which the jury could find that an offensive weapon was 

used by the robber. 
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26. The crucial issue, however, was the identities of the robber and the person driving the 

vehicle. In this respect, the evidence of the Crown is reliant on circumstantial evidence. 

 

27. Ms. Hart could provide no better identification of the robber than he was heavy built and 

spoke with a Bahamian accent. She knew the make and model of the vehicle the man left 

the scene in but not the year of its manufacture. Despite this shortcoming, she was taken 

to the police compound to identify the vehicle. Her evidence in cross-examination 

suggests she was taken directly to the IA's vehicle. At page 71 of the transcript the 

following appears: 

 

 

" Q.  Ms. Hart, when the police officers took you to the 

compound where this white Honda Accord was, how 

many other vehicles was in that yard  you said in 

the back of the police college? 

 

A. Oh lots of vehicles were in back there. 

 

   Q.  Were there any other Honda Accords there? 

 

   A.  No, none that I can say, no. 

 

Q.  Ms. Hart, you telling me that of all those vehicles it’s 

only one Honda Accord there. I’m asking there’s one 

white Honda Accord there? 

 

A.  Well, I can’t say. They actually took me to the vehicle. 

And asked me if that’s the vehicle. I didn’t look around 

to see.” (Emphasis added) 

 

28. In our view, the process where a witness is called upon to identify an accused on an 

identification parade is the same process that should be employed where the witness is 

being called upon to identify a vehicle, namely, the vehicle should be placed among other 

vehicles of similar make, colour and model so the witness may demonstrate their ability 

to make a correct identification. Certainly, the witness' attention ought not to be 

specifically drawn to the suspect vehicle. Such an identification is useless and ought not 

to form a part of the evidence against the accused. The production of such evidence was 

more prejudicial to the IA's case than probative of the Crown's case. 

 

29. Mr. Delancey asserted that he saw the vehicle leaving and that it was a white 1992 four 

door Honda Accord. He was certain about this because his nephew had a Honda Accord. 

Despite having a more reliable eyewitness in relation to the vehicle, the police did not 

invite Mr. Delancey to their compound to see if he could identify the vehicle he saw. This 

failure to have Mr. Delancey attempt to identify the vehicle is exacerbated by the 

procedure adopted by the police in relation to Ms. Hart and the acceptance by Officer 

Roxbury that there is a marked difference in appearance between a 1992 Honda Accord 

and a 2005 or so Honda Accord. At page 207 of the transcript the following appears: 
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"Q. ...  Mr. Roxbury, this is a photograph of 2005 white Honda    

Accord, is that correct, sir?  

 

A. That's correct, sir.  

 

  Q.  Mr. Roxbury, you would also agree with me that a 1992  

Honda Accord looks nothing like this? 

 

A. Yes, sir."  

 

30. In addition to the above militating features of the Crown's case, the identification of the 

IA's vehicle as the one seen leaving the scene of the armed robbery is weakened by the 

failure of either Ms. Hart or Mr. Delancey to mention the white Honda had two licence 

plates tied together with some sort of tie straps as observed by Officer Roxbury when he 

testified as to what aroused his suspicion about the Honda he observed on 5 June 2014. 

 

31. Given the apparent flaws in the prosecution's case, the circumstantial evidence was of 

insufficient strength for the judge to require the IA to lead a defence.  

 

32. The IA was charged with being concerned with Wright in the commission of the armed 

robbery. This meant the jury had to have been satisfied that the IA was the person who 

accosted and robbed Ms. Hart or he was working with that person to do so. Ms. Hart 

testified under cross-examination and offered an explanation why she used the term, 

"they". At page 68 of the transcript the following appears: 

 

"Q.  You're not quite sure that this was more than one 

person, are you? You said they sped off. 

 

A. Yeah, because they went into the passenger seat. They 

went on the passenger side. 

 

  Q.  What side is that, Ms. Hart? 

 

A.  That would be the right hand side. The left hand side 

door did not open when they ran back to the car. They 

ran to the right hand side of the vehicle." 

 

33. Ms. Hart's evidence implies that there was a confederate waiting in the vehicle for the 

robber, but that implication can only be drawn or be of any significance if the vehicle was 

a left hand drive.  

 

34. Evidence as to the IA's vehicle being a left hand drive was adduced through Officer 

Levarity. At page 125 of the transcript he testified that the IA was seated in the left hand 

side of the vehicle, the driver's side at the time of his encounter with him on 5 June 2014. 

The jury could have found, therefore, if they accepted the officer's evidence, that the IA's 

vehicle was a left hand drive and that that piece of evidence was consistent with and 
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supportive of Ms. Hart's observation of the white Honda Accord she saw on the day she 

was robbed. However, Ms. Hart's evidence suffered from the infirmity of not mentioning 

the two licence plates and the flawed identification procedure adopted to identify the 

Honda in the police's custody. 

 

 

35. Although Everton Wright was found to be in possession of items identified by Ms. Hart 

as her property and the IA was found to be driving a white Honda Accord, this was not 

enough to connect the IA to the armed robbery of Ms. Hart two days earlier. The firearm 

found in the vehicle was not identified as the firearm used in the robbery and could only 

have been introduced to suggest that it had been the firearm and so by being in possession 

of it, the IA was involved in Ms. Hart's robbery. That, however, in the absence of any 

other evidence connecting the IA to the robbery, was an impermissible leap of logic and 

would require the jury to enter the realm of speculation. A fact that ought to have been 

recognised by the judge.  

 

36. In the premises, we hold that there was insufficient evidence led by the prosecution at the 

close of its case to raise a prima facie case against the IA for the judge to require him to 

make a case on the charge of armed robbery.  

 

37. In respect of the count of possession of the firearm and ammunition, the IA was the 

driver of a vehicle in which the evidence led, suggested that a firearm with ammunition 

had been found. It had been hidden in such a manner that Officer Roxbury had to pry 

open the center console to find it. In such circumstances the IA may be presumed to be in 

possession of the firearm and ammunition: Adderley v The Commissioner of Police 

[2016] 1 BHS J. No. 103; and section 5(2) of the Firearms Act. 

 

38. There was ample evidence, therefore, for the judge to find that a prima facie case had 

been made out against the IA at the close of the prosecution's case. Thus, in relation to 

that charge, this ground has no substance.    

 

Ground (a) b 

 

39. It is not the function of the judge to identify each and every discrepancy or inconsistency 

for the jury. It is sufficient if the judge provides some examples of inconsistencies by way 

of pointing out the differences in the witnesses' testimonies.  

 

40. In the Jamaican Court of Appeal case of Whyte and others v R (2017) 91 WIR 403, 

Williams, JA (Ag). writing for the court, considered a complaint that the trial judge, 

"failed to bring to the proper attention of the jury some of the material inconsistencies 

and discrepancies in the prosecution's case." Curiously, the very cases relied upon by 

Counsel for one of the appellants established the very principle she would not have 

wanted the court to accept. At paragraphs 126-7, Williams, JA (Ag). observed: 

 

 

"[126] Counsel relied on authorities from this court in support 

of her  submission: R v Deidrick (SCCA No 107/1989, 22 March 
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1991,  unreported); Brown v R (SCCA No 119/2004, 12 June 

2008, unreported); R v Clarke (SCCA No 74/2004, 29 July 

2005, unreported); and R v Allen (1988) 25 JLR 32. 

 

[127] These authorities re-affirmed the settled principle that 

there is no duty on a trial judge to point out to the jury each 

and every discrepancy which arises in a case. It is sufficient 

that the proper directions on how to identify and deal with 

inconsistencies and discrepancies be given along with the 

pointing out of some of them to demonstrate how the matter 

should be resolved." 

 

41. In R v F, [2012] EWCA Crim 2151 a case involving rape the English Court of Appeal, 

Criminal Division, Justice Bean said at paragraph 14: 

 

"14.   As to the Crown's witnesses’ subsequent complaints by 

the complainant, the suggestion is that the judge should have 

highlighted contradictions between them. Again, the 

judge's duty was not to highlight inconsistencies but to remind 

the jury fairly, as he did, of what the various witnesses had 

said and it was then for the jury  to assess the significance, if 

any, of the inconsistencies.”  

 

42. We can find no merit in this submission since the Judge directed the jury on the matter of 

inconsistencies; and the jury would have heard and seen the police officers as they gave 

their evidence. Who the jury chose to believe and/or what evidence the jury chose to 

accept and act upon was entirely a matter for them. We are not, as an appellate court, to 

second guess the verdict of the jury by seeking to impose our own views of the facts on 

the circumstances of the case. 

 

Ground (a)(c )  

 

43. The IA abandoned this ground; hence, it is not considered. 

 

Ground (a)(d) 

 

44. It emerged at the sentencing stage of the trial that the IA had no previous convictions. He 

was entitled, therefore, in the strict legal sense, to have been afforded the benefit of a 

good character direction being given to the jury by the Judge. He fell into that category of 

persons described as possessing "absolute good character", meaning "a defendant who 

has no previous convictions or cautions recorded against them and no other reprehensible 

conduct alleged, admitted or proven". At paragraphs 77-8 of R v Hunter [2015] EWCA 

Crim 631, [2015] 1 WLR 5367, Hallett VP, speaking on behalf of the English Court of 

Appeal, said: 

 

"77.  We use the term "absolute good character" to mean a 

defendant who has no previous convictions or cautions 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23EWCACRIM%23sel1%252012%25year%252012%25page%252151%25&A=0.2882146034440216&backKey=20_T29298714540&service=citation&ersKey=23_T29298710555&langcountry=GB
https://uk.westlaw.com/Document/I70736DB0E51E11E4A601882AA793E68E/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://uk.westlaw.com/Document/I70736DB0E51E11E4A601882AA793E68E/View/FullText.html?originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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recorded against them and no other reprehensible conduct 

alleged, admitted or proven. We do not suggest the defendant 

has to go further and adduce evidence of positive good 

character. This category of defendant is entitled to both limbs 

of the good character direction. The law is settled. 

78.  The first credibility limb of good character is a positive 

feature which should be taken into account. The second 

propensity limb means that good character may make it less 

likely that the defendant acted as alleged and so  particular 

attention should be paid to the fact. What weight is to be given 

to each limb is a matter for the jury. The judge must tailor the 

terms of the  direction to the case before him/her, but in the 

name of consistency, we commend the Judicial College 

standard direction in the Crown Court Bench Book as a 

basis." 

 

45. Inasmuch as the IA's good character was not raised directly by him before the court in the 

course of the trial either by giving evidence that spoke to his good character or by 

eliciting such evidence through examination of his witnesses or cross-examination of the 

Crown's witnesses as an issue to cause the Judge to place it before the jury for them to 

consider, the Judge cannot be faulted for not giving a good character direction to the jury 

in the circumstances. 

 

46. In Teeluck v. State of Trinidad and Tobago [2005] 1 WLR 242, Lord Carswell 

delivered the judgment of the Privy Council and in doing so, spoke to good character 

directions; and at paragraph 33 produced a number of propositions that were reproduced 

by Allen, P at paragraph 34 in Andre Birbal (No. 2) v R [2017] 2 BHS J. No. 30. The 

President wrote: 

 

 

"34 Although good character directions have been considered 

in a number  of Privy Council decisions during the 1990's, the 

2005 Privy Council the decision in Teeluck, cited earlier, 

provides, in my view, a convenient point  from which our 

discussion of the law in relation to good character directions 

may proceed. Delivering the decision of the Board 

in Teeluck, Lord Carswell pointed out at paragraph [33] that 

the principles to be applied in relation to good character 

directions have become much more clearly settled and what 

might at one time have been regarded as a  discretion for 

the trial judge, has crystallized into an obligation of law. Their 

Lordships encapsulated some of the principles in a series of 

propositions  which may usefully be reproduced once again: 

 

1. (i) "When a defendant is of good character, i.e. has no 

convictions of any relevance or significance, he is entitled to the 

benefit of a good character direction from the judge when 
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summing up to the jury, tailored to fit the circumstances of the 

case: Thompson v. The Queen [1998] AC 811, following R 

v. Aziz [1996] AC 41 and R v. Vye [1993] 1 WLR 471. 

 

2. (ii) The direction should be given as a matter of course, 

not of discretion. It will have some value and will therefore be 

capable of having effect in every case in which it is appropriate 

for such a direction to be given: R v. Fulcher [1995] 2 Cr. App. 

R 251, 260. If it is omitted in such a case it will rarely be 

possible for an appellate court to say that the giving of a good 

character direction could not have affected the outcome of the 

trial: R v. Kamar The Times, 14 May 1999. 

 

 

3. (iii) The standard direction should contain two 

limbs, the credibility direction, that a person of good character 

is more likely to be truthful than one of bad character, and the 

propensity direction, that he is less likely to commit a crime, 

especially one of the nature with which he is charged. 

 

4. (iv) Where credibility is in issue, a good character 

direction is always relevant; Berry v. The Queen [1992] 2 AC 

364, 381; Barrow v. The State [1998] AC 846, 850; Sealy & 

Headley v. The State [2002] UKPC 52, para 34. 

 

 

5. (v) The defendant's good character must be distinctly 

raised by direct evidence from him or given on his behalf or by 

eliciting it in cross-examination of prosecution witnesses;  

Barrow v. The State [1998] AC 846, 852, following Thompson 

v. The Queen [1998] AC 811, 844. It is a necessary part of 

counsel's duty to his client to ensure that a good character 

direction is obtained where a defendant is entitled to it and 

likely to benefit from it. The duty of raising the issue is to be 

discharged by the defence, not by the judge, and if it is not 

raised by the defence the judge is under no duty to raise it 

himself: Thompson v. The Queen ibid." [emphasis mine] 

 

47. That, however, is not the end of the matter. The IA was entitled to a good character 

direction just as the appellant, Birbal was entitled to the direction.  

 

48. In Michael Scott v R SCCrApp No. 163 of 2012 Allen, P wrote the following: 
 

“In the court below ‘good character’ evidence was not raised 

by Counsel for the appellant, and we have not been provided 

with any explanations for counsel’s omission. Consequently, 

https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251998%25year%251998%25page%25811%25&A=0.45971036609412963&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251996%25year%251996%25page%2541%25&A=0.15711288470221862&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251996%25year%251996%25page%2541%25&A=0.39434357757044824&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23WLR%23sel1%251993%25vol%251%25year%251993%25page%25471%25sel2%251%25&A=0.9261861297383411&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251992%25vol%252%25year%251992%25page%25364%25sel2%252%25&A=0.7701159763564766&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251992%25vol%252%25year%251992%25page%25364%25sel2%252%25&A=0.7701159763564766&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251998%25year%251998%25page%25846%25&A=0.5824606033867575&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251998%25year%251998%25page%25846%25&A=0.16609830722975216&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
https://www.lexisnexis.com/uk/legal/search/enhRunRemoteLink.do?linkInfo=F%23GB%23AC%23sel1%251998%25year%251998%25page%25811%25&A=0.3303102684199406&backKey=20_T29209456899&service=citation&ersKey=23_T29209455888&langcountry=GB
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the questions for this Court are 1. whether the judge had a 

duty to raise good character on Counsel’s failure to do so; 2. if 

he was under such a duty whether his failure to do so, and to 

give a good character direction, was fatal to the fairness of the 

trial, or to the safety of the conviction. It emerges from the 

authorities, firstly, that while it is Counsel’s duty to raise the 

issue of good character, in cases where it is obvious that good 

character may be in issue, the trial judge should enquire.” 

 

49. The issue now is would such a direction have made any difference in the jury's verdict 

had such a direction been given? The resolution of this question requires an assessment of 

the quality of the evidence adduced by the Crown against the IA and whether it was so 

compelling and strong that even with the good character direction, the jury would 

inevitably have convicted the IA. 

 

50. Mr. Delancey’s description of the robber included the fact that he wore his hair in 

dreadlocks. The IA contended that his hair was always a short hair style. He faulted the 

police for not producing a photograph of him taken at the time of his arrest as he 

contended that that photograph would have shown his hair was short. Officer Roxbury 

admitted to having taken a photograph of the IA upon his arrest (page 222 lines 5-18), but 

it was not placed into evidence. Further, a video recording of the IA’s record of interview 

was made but it was not produced during the trial. The IA attributes the motive to the 

prosecution that those items were intentionally not put into evidence because they would 

have shown the police officers were not being truthful in their description of him. I note, 

however, that while giving his evidence, the IA responded in the negative to a question 

about whether any photographs were taken of him by the police.   

 

 

51. Inasmuch as the identification evidence of the IA rested on the description given by Ms. 

Hart and Mr. Delancey and was of no value, we find such evidence to be inherently 

weak. The Crown suggests that their evidence was of some value inasmuch as they both 

told of the robber getting into the vehicle and it being driven away, suggesting that 

another person was waiting in the vehicle; and that their evidence was bolstered by the 

circumstantial evidence, that is, the finding of the IA in a white Honda Accord along with 

Wright as a passenger; the discovery of a Sig Sauer 9 millimeter pistol and ammunition 

in that vehicle; the discovery of Ms. Hart's cell phone and Ray Ban sunglasses on the 

person of Wright; all within two days of the robbery of Ms. Hart.  

 

52. The jury, the Crown postulated, was entitled to draw inferences from the circumstances 

of the robbery and from the finding of the IA and Wright in a white Honda Accord two 

days later with Wright being in possession of items identified by Ms. Hart as belonging to 

her to arrive at a conclusion that the IA was involved in the robbery of Ms. Hart. 

 

53. Further, that the jury was entitled on the evidence that the firearm was said to have been  

found in the IA's vehicle which he had sole possession of subsequent to his purchase of 

the vehicle, to conclude that he was in possession of it; and on the evidence that he had 
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no licence to possess it or the ammunition found with it, that he committed the offences 

charged in relation to the firearm. 

 

54. Thus, in my view, the giving of a good character direction would not have affected the 

jury's verdict in respect of the possession of a firearm charge and they would inevitably 

have convicted him of that offence once they accepted the evidence of officers Roxbury 

and Levarity about the discovery of the weapon. 

 

 

55. In respect of the armed robbery count, the Judge ought not to have allowed it to go before 

the jury in the first place. Thus, the issue of the good character of the IA would have been 

of no moment to that offence. 

 

Ground (a)(e)  

 

56. The applicant complains that "in all of the circumstances the conviction was unsafe 

and unsatisfactory."  

 

57. In R v Cooper [1969] 1 All ER 32 at 33-4, [1969] 1 QB 267 at 271, Widgery LJ, 

delivering the judgment of the Court of Appeal, said that a safe verdict was: 

  

" .. a case in which every issue was before the jury and in 

which the jury was properly instructed, and accordingly, a 

case in which this court will be very reluctant indeed to 

intervene. It has been said over and over again throughout the 

years that this court must recognize the advantage which a 

jury has in seeing and hearing the witnesses, and if all the 

material was  before the jury and the summing-up was 

impeccable, this court should not  lightly interfere … (W)e 

are … charged to allow an appeal against  conviction if we 

think that the verdict of the jury should be set aside on the 

ground that under all the circumstances of the case it is unsafe 

or unsatisfactory. That means that in cases of this kind the 

court must in  the end ask itself a subjective question, whether 

we are content to let the matter stand as it is, or whether there 

is not some lurking doubt in our minds which makes us 

wonder whether an injustice has been done. This is a reaction 

which may not be based strictly on the evidence as such: it is a 

reaction which can be produced by the general feel of the case 

as the court experiences it." 

 

58. The House of Lords' decision in Stafford v DPP, Luvaglio v DPP [1973] 3 All ER 762, 

[1974] AC 878 accepted Lord Widgery's judgment as a correct statement of the effect of 

the statutory ground of an unsafe and unsatisfactory conviction. 

 

59. This complaint is unsustainable in respect of the possession of an unlicensed firearm and 

ammunition charges for the reasons already set out in the grounds above. However, we 
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hold the view that in respect of the armed robbery count, that conviction cannot be 

sustained for the reasons outlined earlier in this judgment. 

 

 

60. We hold no lurking doubt about the safety of the conviction on the possession of an 

unlicensed firearm and ammunition charges; but we do harbour a lurking doubt in respect 

of the armed robbery charge. 

 

Conclusion 

 

61. We accede to the EOT application in respect of the armed robbery offence; but not in 

respect of the possession of an unlicensed firearm and ammunition offences, as there is 

no prospect of an appeal against those offences succeeding.  

 

62. Having considered the grounds and submissions argued by Counsel for the IA and the 

Crown, we allow the appeal against the armed robbery conviction and quash it; and we 

set aside the sentence imposed in respect of that offence. We dismiss the EOT application 

in respect of the possession of an unlicensed firearm and ammunition counts and affirm 

the convictions and sentences imposed by the Judge. 

 

The Crown's Appeal 

63. On 20 November 2019, the Crown had withdrawn its appeal against the seven years and 

eleven months' sentence imposed on Allonce by the Judge. Hence, we dismissed that 

appeal. 

 

Wright's Appeal 

 

64. The facts relating to offences for which Wright was unanimously convicted by the jury; 

and sentenced by the Judge; and from which his appeal arises, were traversed earlier in 

this judgment and need not be repeated here.  

 

65. Wright was convicted of armed robbery and receiving on 17 November 2017, but he did 

not launch an appeal until 30 November 2017, some ten days late. However, on 14 

February 2020, he filed an EOT application. Since time continues to run until an EOT 

application is made, Wright is around twenty-eight months out of time. in order to 

determine whether or not we will accede to the EOT application, we apply the same 

factors as we did in Allonce's application. The delay is inordinate and not entirely 

explained satisfactorily by Wright; but we are satisfied that if the appeal stood a good 

prospect of success we would be prepared to overlook the other factors and give greater 

weight to the prospects in the "scales of convenience". 

 

Prospects of Success 

 

66. Wright's grounds of appeal are adumbrated in his affidavit in support of his application 

filed on 14 February 2020 wherein he avers as follows: 
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"a. The learned judge ought to have removed the count of 

armed robbery against the defendant from the jury and upheld 

the no case submission under the principals (sic) of Galbraith 

and under the principal (sic) of Turnbull with respect to 

identification. 

 

b. The learned judge erred in admitting evidence that "two 

licence plates  were attached to the back of that vehicle and it 

was pinned, together with  some type of strap"; was more 

prejudicial than probative. 

 

c. The learned judge failed to give an adequate alibi direction. 

 

d. There being was no direct evidence of joint enterprise the 

learned judge erred in his direction on ‘circumstantial 

suggestion’. 

 

e. The learned judge erred in his directions concerning 

evidence of witness Delaney. The witness had given the police 

statement that the vehicle in the robbery  was a 1992 white 

Honda Accord. His nephew had similar Honda. The proper 

direction to the jury would be for them to decide if the witness 

was not mistaken in what he told police, and did not concoct or 

distort to advantage or disadvantage of accused, and that he 

was not actuated by  any malice or ill will. 

 

f. The learned judge never fully and fairly gave directions on 

the discrepancy of the discovery of the firearm in the vehicle. 

The evidence of the two accused was that there were at least 

searches of the vehicle. The  crown assert there was only one 

search. The evidence of inspector Cardell  Rolle, Sgt. Roxbury 

and inspector Marvin Cargill have each finding the firearm. 

 

g. The learned judge wrongly dismissed the circumstantial 

evidence of possible police plant by saying the accused could 

have complained to the corruption unit of the police. 

 

h. The learned judge erred in allowing hearsay evidence from 

Roxbury that there was surveillance tapes which had picked 

up the white Honda vehicle  leaving the scene of the robbery. 

 

i. The learned judge erred in allowing hearsay evidence on the 

identification of the stolen items by the complainant. 
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j. The verdict is unsafe and unsatisfactory having regard to the 

circumstances of the case. 

 

k. That the sentence is unduly harsh and severe." 

 

 

a. The learned judge ought to have removed the count of armed robbery against the defendant 

from the jury and upheld the no case submission. 

 

67. The only admissible evidence led against Wright in respect of the armed robbery count is 

that he was found in possession of items identified by Ms. Hart as having been taken 

from her in the course of an armed robbery allegedly committed two days before.  

 

68. Additionally, he was in a white Honda Accord matching the description of the vehicle the 

armed robber entered and made his getaway. There was no evidence adduced that Wright 

matched the description of the armed robber given by Ms. Hart or by Mr. Delancey. 

Nevertheless, at the close of the Crown's case, the Judge could safely find that Wright 

had a case to answer since the jury properly directed could have concluded that he was 

either the armed robber or a receiver of the stolen goods based on section 91 of the 

Evidence Act. That section provides as follows: 

 

"91. Where a person is found in the possession of property 

proved to have been recently stolen he shall be presumed to 

have stolen it, or to have received it knowing it to have been 

stolen according to the circumstances of the case, unless he 

shall give some satisfactory explanation of the manner in which 

it came into his possession." 

 

69. On the evidence, therefore, the jury could have found that Wright was the armed robber 

or that he was a receiver. Thus, there is no merit in this ground. 

 

b. The learned judge erred in admitting evidence that two licence plates were attached to the 

back of the vehicle 

 

70. Mr. McPhee's position, as we understood it, was that the reference to two licence plates 

on the vehicle was mentioned to prejudice the jury's minds against the defendants. This 

would be accomplished by casting suspicion on a person who, without a reasonable 

explanation, had multiple licence plates affixed to his vehicle. Thereby raising an 

inference that the person was up to no good. That is a reasonable position in the 

circumstances although an alternative perspective was offered, namely, the failure of Ms. 

Hart and Mr. Delancey to mention the white Honda having two licence plates weakened 

the force of their identification evidence as somehow supporting the correctness of 

Allonce's Honda being involved in the armed robbery. 

 

71. Had the Judge highlighted that aspect of the evidence to the jury, we would have been 

able to attach a neutral significance to this evidence; but he did not and, in the 

circumstances, without a direction from the Judge on how they were to treat this evidence 
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of the two plates, there is a sense that the jury would have been more likely to approach 

this evidence in a manner prejudicial to the defendants. 

 

Grounds c. through i 

 

72. We have considered these grounds and are satisfied that they are not of sufficient moment 

to merit any greater treatment than a passing reference. They would not have been 

enough to persuade us to find that Wright had a good prospect of success. 

 

j. The verdict is unsafe and unsatisfactory having regard to the circumstances of the case. 

   

73. The Court raised with Mr. McPhee, Counsel for Wright, the issue of the jury convicting 

Wright of armed robbery (9 to 0) and also of receiving (9 to 0). He had not considered 

this aspect of the case although it seems to us this would be a fundamental matter of 

concern for Wright as section 91 of the Evidence Act says, a person found in possession 

of property proven to have been recently stolen is presumed to be thief or receiver. The 

presumption may be rebutted if the person was to "give some satisfactory explanation 

of the manner in which it came into his possession". 

 

74. The evidence of Officer Roxbury was that when he questioned Wright about the phone 

and sunglasses found on him, Wright said that he had bought them off the street. There 

was an explanation proffered by Wright for his possession of property identified by Ms. 

Hart as having been stolen from her two days before. The jury would have been required 

therefore to determine if the explanation was reasonable or not; and if not satisfied that 

the explanation was reasonable, was Wright thief or receiver. They could not find that he 

was both the thief and the receiver of the property. 

 

 

75. We are satisfied that there was insufficient evidence placed before the jury that Wright 

was involved in the armed robbery of Ms. Hart. Wright's presence in the white Honda 

could not, in the absence of other evidence connecting him to the armed robbery, rise to 

the level of conclusive evidence Wright was acting in concert with another to commit the 

armed robbery of Ms. Hart. 

 

76. On the other hand, there was evidence from which the jury was entitled to conclude that 

Wright received the property knowing the same to have been obtained by an offence. 

Buying property on the street may not always result in a finding that the buyer knew the 

property was stolen but it could be so found depending on the circumstances of the case. 

We are satisfied that the circumstances of this case could have led the jury to be satisfied 

beyond a reasonable doubt that Wright was guilty of receiving stolen goods. 
 

77. In the premises, therefore, although this ground was not specifically relied upon by 

Wright in his grounds of appeal we are minded to consider it because it raises a 

fundamental principle of law, to wit, a person cannot be convicted as the thief and as the 

receiver in relation to the same property. Moreover, if the verdicts were allowed to stand, 

they would bring the administration of justice into disrepute. Thus, this ground would 

have a good prospect of success.    
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The Crown's Appeal    

  

78. The Crown had appealed the eight years' sentence imposed on Wight for armed robbery. 

During the hearing before us, Ms. Evans withdrew the respondent's appeal against the 

sentence imposed on Wright for the armed robbery offence. No doubt this was due to the 

probing of the Crown's case by members of the Court while submissions were being 

made. That appeal is, therefore, dismissed.  

 

Conclusion 

 

79. Although we are satisfied that there is some merit in ground j, inasmuch as the verdicts 

are inconsistent and cannot both be correct, we are satisfied that the verdict of the jury, 

whereby they found Wright guilty of receiving, is sustainable and explicable on the 

evidence in the case. We are therefore, inclined to employ the proviso to Section 15(2) of 

the Court of Appeal Act which states as follows: 

 

"(2) The court may notwithstanding that it is of the opinion 

that the point raised in the appeal might be decided in favour 

of the appellant, dismiss the appeal if the court considers that 

no miscarriage of justice has actually occurred." 

 

80. We are content that the conviction for receiving should be maintained in the 

circumstances as no miscarriage of justice has actually occurred; and that no injustice is 

caused to Wright thereby. 

 

Disposition 

 

81. The appeals of the Director of Public Prosecutions against the IA's and Wright's 

sentences are dismissed. 

 

82. The IA's EOT application is acceded to in relation to the armed robbery count and his 

conviction for armed robbery is quashed; and the sentence imposed for that offence is set 

aside. The EOT application pertaining to the possession of an unlicensed firearm and 

ammunition charges is dismissed; and the convictions and sentences are affirmed. 
 

83. Wright's EOT application is acceded to; and his conviction for armed robbery is quashed. 

The sentence imposed for that offence is set aside. Wright's conviction for receiving 

stands as does the sentence imposed for that offence. 
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84. The sentences run from the date the men were reduced into custody.    

 

__________________________________________ 

                                                      The Honourable Mr. Justice Isaacs, JA 

 

 

85. I agree that the appeals should be allowed subject to the confirmation of the receiving 

charge. 

 

86. As to the need for a good character direction, I repeat my view that where an accused has 

no antecedents and has given evidence, he is entitled to a good character direction. As 

part of his duty to ensure a fair trial a trial judge should satisfy himself before giving 

directions to the jury whether the accused is entitled to the benefit of a good character 

direction and if he is, one should be given. 

 

 

87. Although the failure to do so, does not automatically make any conviction unsafe, 

fairness requires that the direction be given if the accused has no antecedents and his 

credibility is an issue for the jury. 
 

__________________________________________ 

            The Honourable Sir Michael Barnett, JA 

 

 

88. I also agree with the disposition of the joint appeals reasoned by Isaacs JA. 
 

 

_________________________________________ 

                                                            The Honourable Mr. Justice Evans, JA 

 


