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   ********************************* 
 
Civil appeal – Judicial review – Alternate remedy – Trade union elections - Refusal by the 
Registrar of Trade Unions to certify the poll - Whether a WhatsApp message to the Minister 
constituted an appeal to the Minister pursuant to section 13 of the Industrial Relations Act – 
WhatsApp message sent before the refusal to certify the poll – Appeal to the Minister – Whether 
the Registrar of Trade Unions can order the taking of a new poll - Sections 13, 20 & 21 of the 
Industrial Relations Act  
 
The Bahamas Utilities Services & Allied Workers Union conducted an election of officers poll 
on 30 June 2020. The appellants describe themselves as the recently elected board of the Union.  
On 8 July 2020 the Registrar of Trade Unions had not yet certified the poll and as a result the 
appellant Woods sent a WhatsApp message to the Minister requesting his intervention. By 
decision communicated to the appellant Woods on 13 July 2020 the Registrar of Trade Unions 
refused to certify the 30 June 2020 poll and directed that a new poll be conducted. The 
appellants sought leave to apply for judicial review of the Registrar’s decision not to certify 
the poll. Leave was granted on 29 July 2020. The respondents raised the objection that the 
appellants had not exhausted their alternate remedy of appeal to the Minister pursuant to section 
13 of the Industrial Relations Act (“the Act”). The following day, on 30 July 2020, the appellant 
Woods wrote a formal letter to the Minister appealing the Registrar’s decision not to certify 
the poll.  
 
On 16 September 2020 the judge below refused to entertain the judicial review as the appellants 
did not exercise their alternate remedy of appealing to the Minister. In the event that he was 
wrong on the issue of the appellants’ not exercising their alternate remedy the learned judge 
considered the merits of the judicial review application. Consequently, he did not grant the 
order for mandamus requiring the Registrar to certify the poll and he found that it was open to 
the Registrar to order a new poll to be conducted. The appellants appeal that decision.  
 
Held: appeal dismissed. Costs to the respondents, to be taxed if not agreed.  
 
The WhatsApp message could not constitute an appeal to the Minister in accordance with 
section 13 of the Act as the decision not to certify the poll was made after the message was 
sent. As section 13 of the Act grants a right of appeal to the Minister it is the Minister’s decision 
which is susceptible to judicial review. The appeal before the Minister remains extant. 
 
In the event the WhatsApp message constituted an appeal to the Minister in accordance with 
the Act, judicial review should be refused as the appellants, having exercised their right of 
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appeal to the Minister, must await the decision of the Minister which may be the subject of 
judicial review.  
 
The combined effect of sections 20 and 21 of the Act is that if the Registrar is not satisfied that 
a poll was “properly taken” he has the right to order a new poll.  
 
Bahamas Hotel Catering and Allied Services Union et. al. v Registrar of Trade Unions et. al. 
[2010] 1 BHS J No. 63 applied 
 
 
 
 

J U D G M E N T  
 
 
Judgment delivered by the Honourable Sir Michael Barnett, P: 
 
1. This is an appeal against the 16 September 2020 decision of Winder, J. wherein he dismissed 

the appellants’ application for judicial review and awarded reasonable costs to the 
respondents, to be taxed if not agreed.  
 

2. On 30 June 2020 the members of the Bahamas Utilities Services & Allied Workers Union 
(BUSAWU) conducted a poll for the election of officers. The appellants describe 
themselves as the recently elected board of the BUSAWU. Following the election, the 
appellants, on 20 July 2020, applied for judicial review of “the decision of the Registrar of 
Trade Unions refusing to certify the elections of officer’s polls resulting from the elections 
of the Bahamas Utilities Services & Allied Workers Union “BUSAWU” held on the 30th 
June 2020”. 
 

3. In accordance with Order 53 of the Rules of the Supreme Court (RSC) Winder, J. granted 
the appellants leave to apply for judicial review on 29 July 2020. In his 16 September 2020 
decision the learned judge exercised his discretion and refused to entertain the judicial 
review as there was an alternate remedy, that is an appeal to the Minister, available to the 
appellants under the Industrial Relations Act (the Act).  
 

4. Nevertheless, in the event that he was wrong to so exercise his discretion the judge went on 
to consider the grounds of the judicial review application. The judge did not grant the order 
for mandamus requiring the Registrar to certify the results of the poll and held that it was 
open to the Registrar to set a new date for the poll.  
 

5. The appellants now appeal that decision on the following grounds: 
 

“1. The Learned Trial Judge erred in fact and in law in 
concluding that the message to the Minister did not 
amount to a viable appeal and or intervention in the given 
circumstances; 
 
2. The Learned Trial Judge erred in fact and in law in 
construing section 21 of the Industrial Relations Act as 
empowering the holding of a new ballot; 
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3. The Learned Trial Judge erred in fact in finding that 
there had not been an election for the purposes of section 
21.” 

 
6. The background to the judicial review application is extracted from the judgment of Winder, 

J.: 
 

“Background  
 
[3.] I adopt, with minor modifications, the summary of 
this matter as contained in the submissions of the 
Respondents. 
 
[4] The last election of officers of the Union was held, 
supervised and certified in May, 2017. Officers hold office 
for three years. For the 2020 election cycle, the Registrar 
facilitated an election of officer’s poll for the Union based 
on the notice received from the Union. The notice 
included the poll date of June 30th, 2020, with a scheduled 
time between the hours of 9:30 am to 5:00pm at the 
following locations: (i.) Abaco; (ii.) North Andros; (iii.) 
Acklins; (iv.) South Andros; (v.) Bimini; (vi.) Cat Island; 
(vii.) Crooked Island; (viii.) Eleuthera; (ix.) Exuma; (x.) 
Long Island; (xi.) Mayaguana; (xii.) Inagua and (xiii.) 
San Salvador. 
 
[5] The notice also advised specifically where each polling 
station would be. The notice stated that members may 
vote at the Department of Labour and where there is no 
Department of Labour, voting would take place at the 
Commissioner’s Office. 
 
[6] In order to facilitate the supervision of the election of 
officer’s poll and in accordance with section 20(4) of the 
Act, the Minister of Labour, Senator, the Honourable 
Dion A. Foulkes, executed designation certificates for the 
polling stations in accordance with the Union’s notice. 
Designated Certificates were prepared for and 
distributed to the Department of Labour’s public officers 
and the respective Family Island Administrators who 
would be supervising the poll. 
 
[7] On the morning of the election, June 30th, 2020, the 
designated officer at the Department of Labour’s office in 
Exuma, Mr. Leslie Curtis notified the Registrar of Trade 
Unions that he was not in receipt of any of the union’s 
ballots. It was discovered shortly before the polls closed, 
that the ballots were actually sent to the Island 
Administrator's Office in Exuma and the Island 
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Administrator was in possession of the union’s ballots 
and supervised the Exuma poll. He did not have the 
requisite statutory authority to supervise the poll as no 
designation certificate was prepared for him. 
 
[8] Woods says that the polling place in Exuma was 
changed by him as the members in Exuma preferred 
using the Island Administrators Office instead of using 
the Department of Labour Exuma Office. 
 
[9] The Registrar says that on the day of the election, he 
received multiple calls from Designated Officers, from 
both New Providence and the family islands, who 
expressed member’s concerns about the integrity of the 
poll as they recognized that the back of each ballot was 
stamped with an election team symbol. This symbol was 
the symbol of Woods’ team. 
 
[10] On 2 July 2020 a Presidential candidate wrote to the 
Registrar with concerns about an election team stamp 
being placed on the back of the ballot. He thought that it 
was unfair and that it gave that election team an 
advantage. 
 
[11] On 8 July 2020 Woods sent the Minister a telephone 
message via WhatsApp. The exchange was a[s] follows: 
 

Woods: Good morning Minister, I am calling to 
request your intervention in the certification of the 
BUSAWU polls please before it gets out of hand.  
 
Minister: Will check on it. 
 
Woods: Thanks Bro, Adrian is attempting to 
interfere. 

 
[12] On July 13, 2020, The Registrar held a meeting with 
the Presidential candidates and advised those in 
attendance that he could not certify that the poll was 
properly taken in accordance with the Industrial 
Relations Act (the Act). The Registrar issued a letter to 
each candidate detailing his decision not to certify the 
poll. The said letter provides: 
 
[the letter was inadvertently omitted from the judgment] 
 
[13] The decision contained in this letter forms the subject 
of the judicial review challenge. 
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[14] On 30 July 2020, following the grant of leave the day 
earlier, after the Respondents raised objections that the 
Applicants did not exhaust the remedy of appeal, Woods 
wrote formally to the Minister as follows: 
 

I write further to our appeal sent to you via 
Whatsapp message of 8th and 19th July 2020 to which we 
have not received a response. 

 
The matter has not been referred to the Supreme 

Court due to the fact that the Union has not received a 
response to our Whatsapp appeal. ... We request that you 
kindly review the matter of the Registrar's 
noncertification of the BUSAWU'’s electoral poll dated 
the 30th June 2020. Upon your review of this matter, we 
would be grateful if you can please certify this poll. 

 
In this connection I impose upon your good graces to 

intervene with a view to advising the Office of the 
Attorney General and the Registrar of Trade Unions to 
withdraw from the matter due to the fact that the reasons 
for not certifying the Poll are frivolous ad vexatious. 

 
It is not the wishes of the Union to be contentious with 

the Government but think it is prudent for both parties 
to assess the matter at hand to avoid further costs as the 
matter is set for Trial on 17 August 2020. 

 
[15] The Statement filed in support of the application 
identified the following grounds for judicial review: 
 

(1) The Registrar of Trade Unions having 
conducted the elections in question with the ability 
and obligations to determine a proper election, it 
would be irrational for him now to say that the 
election was not properly conducted. 
 
(2) Illegality with regards directing the polling of a 
fresh election on 31st July 2020 contrary to the 
Constitution of BUSAWU Article 5 (3) which 
provides for elections to only be carried out in the 
months of May or June and the Industrial Relations 
Act section 21 (1) and (2). 
 
(3) No reasonable Registrar properly directing 
would refuse to certify the ballot based on the 
appearance of the ballot when initially his officials 
had received, inspected and determined to conduct 
the elections using the same ballots. 
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(4) No reasonable Registrar properly directing 
himself would rely on the polling in Exuma having 
been conducted by the Administrator where only 
five (5) voters voted and the majority voted against 
the Applicants as refusing to certify the poll. 
 
(5) No reasonable Registrar properly considering 
his duties and the facts of this poll would refuse to 
certify the poll on the basis of the votes in Exuma as 
even if all votes were taken away from the 
Applicants and credited to the closet loser the 
applicants would still all have succeeded. 
 
(6) No reasonable Registrar properly considering 
his duties and the facts could not justify refusing to 
certify the poll based on the Exuma poll when all 
voters in Exuma voted. 

 
[16] The Applicants sought an order of mandamus to 
compel the Registrar to certify the poll of 30 June 2020 
and for an order of certiorari quashing the decision to 
direct a new election be conducted.” 

 
7. Against this background I will now consider the appellants’ grounds of appeal. 
 
Ground One – Whether the WhatsApp message to the Minister amounted to an appeal 
in the circumstances 
 
8. On 8 July 2020 the appellant Woods sent the following WhatsApp message to the Minister: 
 

“Woods: Good morning Minister, I am calling to 
request your intervention in the certification of the 
BUSAWU polls please before it gets out of hand.  
 
Minister: Will check on it. 
 
Woods: Thanks Bro, Adrian is attempting to 
interfere.” 
 

9. In response to the respondents’ preliminary challenge that the appellants had not exhausted 
their alternate remedy, the appellants submit that this WhatsApp message constituted an 
appeal pursuant to section 13 of the Industrial Relations Act which provides as follows: 
 

“13. Any person aggrieved — 
 

(a) by any decision of the Registrar —  

(i)  not to register a trade union under this 
Act; or  
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(ii)  to cancel the registration of a union; or  

(iii)  not to register an amendment of the 
constitution, or a change of name, of a trade 
union; or  

(b) by the refusal of an officer of the Ministry to 
certify any ballot as having been properly taken,  

may appeal in respect thereof to the Minister, who may, 
with effect from the date of the determination of the 
appeal, reverse the decision of the Registrar or officer or 
confirm it.” [Emphasis added] 

10. In my judgment, the respondent’s position is unassailably correct. Firstly, the WhatsApp 
message of 8 July 2020 could not be an appeal to the Minister under section 13 as the 
Registrar had not made the decision that he could not “certify that the poll was properly 
taken in accordance with the Industrial Relations Act” until 13 July 2020, after the 
WhatsApp message had been sent. Secondly, having regard to the right of appeal to the 
Minister given by section 13, judicial review was not the proper method of challenging the 
decision of the Registrar not to certify that the poll had been properly taken. This was the 
view taken by this Court in Bahamas Hotel Catering and Allied Services Union et. al. v 
Registrar of Trade Unions et. al. [2010] 1 BHS J No. 63. Newman, JA delivering the 
judgment of the Court said: 
 

“16. These being my conclusions, I must differ from the 
view expressed by Senior Justice Jon Isaacs in the Court 
below that the Registrar is acting judicially when he is 
supervising the ballot. In my judgment he is acting 
administratively. He has a statutory supervisory role and 
is invested with the administrative power to certify or 
withhold certification. Thus the Act confers a right to an 
administrative appeal to the Minister, whose decision will 
be susceptible to judicial review.” [Emphasis added] 

 
11. In a nutshell, this Court held that the decision of the Registrar could not be the subject of 

judicial review. The decision of the Minister on an appeal may be the subject of judicial 
review but that is not the subject of these judicial review proceedings. Indeed, as far as we 
are aware the Minister has not made a decision on any appeal which may have been made 
to him.  
 

12. For these reasons ground one must fail because the WhatsApp message could not constitute 
an appeal to the Minister in accordance with section 13 of the Act; and even if I am wrong 
and the message was in fact an appeal to the Minister, judicial review must be refused 
because the statute gave a right of appeal to the Minister. That right must be exercised and 
if it has been exercised the applicant must await the decision of the Minister on that appeal, 
which decision may be the subject of judicial review.  
 

13. The view taken of this ground is sufficient to dispose of the appeal. 
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14. As there may be an extant appeal to the Minister, we are loathed to say anything which 
may be said to be calculated to influence the Minister’s decision on the reasonableness or 
otherwise of the Registrar’s decision. However, we are prepared to note that the combined 
effects of sections 20 and 21 of the Industrial Relations Act is that if the Registrar is 
satisfied that a poll was not “properly taken” he has the right to order a new poll to be 
taken. 
 

15. Sections 20 and 21 of the Act provide: 

“20. (1) The constitution of every trade union registered 
under this Act shall provide for the taking of a secret 
ballot for all of the following purposes, namely — 

(a) the election or removal of any officer or member 
of its executive committee or other governing body; 

(b) the amendment of its constitution, including any 
change of name; 

(c) where the union is a union of employees, the 
taking of strike action, 

and the Registrar shall not approve any such constitution 
unless he is satisfied that every member of the union has 
thereunder an equal right and a reasonable opportunity 
of voting, and that the secrecy of the ballot is properly 
secured thereby. 

(2) Whenever any trade union proposes to take any ballot 
for any of the purposes referred to in paragraph (a) or (b) 
of subsection (1), not less than seven days’ notice in 
writing shall be given to the Registrar of the intention to 
take the ballot, and of the time and place at which it will 
be taken and the ballot shall be taken under the 
supervision of the Registrar or a designated officer, who 
shall attend at the time and place; and unless the ballot is 
so taken and is certified by the Registrar or a designated 
officer as the case may be to have been properly taken, 
the ballot shall be void and of no effect and the Registrar 
or a designated officer shall direct a further ballot to be 
taken. 

21. (1) Where a trade union which is registered under this 
Act fails to take a secret ballot for the purpose of the 
election of any officer or member of its executive 
committee or other governing body at the time set forth 
in its constitution, the Registrar or a designated officer 
may direct that a ballot shall be taken under his 
supervision and cause notice of the ballot to be published 



 10 

in the Gazette and in at least one daily newspaper printed 
and circulated in The Bahamas.” [Emphasis added] 

16. The issue whether the Registrar was correct to determine that for the two reasons stated by 
him the poll was not properly taken is a matter for the Minister on appeal. It is not for this 
Court to comment upon and it is a matter of regret that the trial judge expressed his views, 
which in any event do not bind the Minister.  

 
17. For these reasons this appeal is dismissed. The respondents are awarded their costs, to be 

taxed if not agreed.  
 
 
 

_______________________________________ 
The Honourable Sir Michael Barnett, P 

18. I agree.  
 
 
 

_______________________________________ 
The Honourable Mr. Justice Isaacs, JA 

 
19. I also agree.  
 
 

_______________________________________ 
The Honourable Madam Justice Bethell, JA 

 
 
 


