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The Respondent was employed with the Appellant from 14 May 2007 until 5 April 2013, when he 

was summarily terminated for committing a major breach of discipline contrary to the Industrial 

Agreement Between The Central Bank and The Union of Central Bankers and the Appellant’s 

policies. The major breach was that the Respondent altered an insurance certificate on a vehicle 

for which the Appellant had provided a loan. Further, after conducting an investigation, the 

Appellant found that the insurance certificate inexplicably also had a different VIN number from 

the VIN number on the bill of sale. 

The Respondent submitted that he innocently altered the insurance certificate to reflect his real 

name; the Appellant submits that the Respondent’s actions in altering the document were 

fraudulent and dishonest. 

On these facts, the judge determined that the Respondent’s termination was wrongful as she was 

satisfied that while the Respondent’s actions might give way to suspicions of dishonesty, they did 

not admit of gross conduct and therefore warrant summary dismissal. The judge awarded the 

Respondent $18,529.40 in damages for unfair dismissal.  
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The Appellant now appeals the judge’s decision. The Respondent filed a Respondent’s Notice, 

which seeks to uphold the judge’s finding that the dismissal was unfair, requesting this Court to 

increase the damages to $97,012.96 and to reinstate his employment with the Respondent. 

The main issue for this Court’s determination is whether there was sufficient evidence to enable 

the Appellant to form an honest and reasonable belief that the Respondent's actions amounted to 

gross misconduct. Further, this Court had to determine whether natural justice principles were 

accorded due respect and the grievance procedure was followed. 

Held:  The appeal is allowed. The finding of unfair dismissal by the judge is quashed and the 

award is set aside. The Respondent’s Notice is dismissed. Costs certified fit for two counsel are 

awarded to the Appellant, to be taxed if not agreed.  

The Respondent’s admission to altering the insurance certificate, combined with the VIN number 

disparity, was sufficient evidence to allow the Appellant to form an honest and reasonable belief 

that the Respondent was guilty of gross misconduct. The Respondent’s action was especially 

egregious because he was a security at not just any financial institution, but at The Bahamas’ 

Central Bank. The Appellant had a reasonable expectation that its employees will operate with the 

utmost probity when dealing with the Appellant, and with the general public.  

Further, the Respondent was made aware of the allegations being levied against him, was given an 

opportunity to be heard, and was advised of his right to have union representation. In any event, 

the Respondent was entitled to engage the grievance procedure set out in the Industrial Agreement 

if he was dissatisfied with his dismissal; importantly, the Respondent, and not the Appellant, was 

the only party who could initiate the grievance procedure. In the circumstances, the judge’s finding 

that the Respondent’s dismissal was unfair cannot be sustained.   

 

Anya M. Dorsett v Pictet Bank & Trust Limited SCCivApp. & CAIS No. 113 of 2011 considered 

Cherelle Cartwright v U.S. Airways SCCivApp No. 130 of 2015 considered 

Eden Butler Appellant and Island Hotel Company Limited SCCivApp & CAIS No. 210 of 2017 

applied 

Itau Bank & Trust Bahamas Limited and Avis Munroe IndTribApp. No. 33 of 2021 considered 

Steven Kent Jervis, KST Investment Limited v Victor John Skinner [2011] UKPC 2 applied 
 

 

 

JUDGMENT 

______________________________________________________________________________ 

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an appeal by the Central Bank of The Bahamas ("the Bank”) against a Judgment of 

the Supreme Court by Bowe Darville J whereby she awarded the Respondent, Lorenzo 

Deveaux (“Deveaux”) $18,529.40 as damages for unfair dismissal. 

 

2. Deveaux has filed a Respondent’s Notice seeking to vary the judgment by increasing the 

damages to $97,012.96 and reinstate his employment with the Bank.  
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3. Deveaux brought this action against the Bank on the 23 August 2016. The statement of 

claim is in the following terms: 

 

“1.  The Defendant is a body corporate constituted by virtue of the Central Bank    

  of The Bahamas Act 2000. 

2. At all material times, the Plaintiff was a member of the bargaining unit of the 

Defendant by virtue of the provisions of an industrial agreement "the 

Industrial Agreement" between the Defendant and the Union of Central 

Bankers. 

3. The terms and conditions of the Plaintiff’s employment were governed by the 

Industrial Agreement. 

4. The Plaintiff commenced employment with the Defendant sometime on or 

about May 2007 in the post of Security Officer. 

5. By letter dated April 5th 2013, the Defendant terminated the Plaintiff’s 

contract of employment purportedly in accordance with article 21.4 of the 

Industrial Agreement for major breach of discipline. However, the 

Defendant failed to disclose to the Plaintiff the exact nature of the breach of 

discipline. 

6. The Defendant's failure to disclose to the Plaintiff the specific nature of the 

alleged major breach of discipline and allow the Plaintiff an opportunity to 

respond rendered the dismissal unfair. Further, the Defendant terminated 

the Plaintiff unfairly against his right [not] to be terminated and failed to give 

him fair compensation to which he is entitled by virtue of sections 34, 35, 44, 

46, 47 and 48 of the Employment Act 2001. 

7. At termination the Plaintiff's job title was Security Officer I. 

8. At the time of termination the Plaintiff’s annual salary was $23,490.00, plus 

a yearly increment based on performance and article 7 of the Collective 

Agreement, which deals specifically with increases and lump sums. 

9. The Plaintiff's contract of employment entitles him to a 3.25% mortgage rate. 

However, the Central Bank of The Bahamas, the employer, unilaterally 

changed the rate without consultation and agreement with the Plaintiff. This 

is a breach of the employment contract of the Plaintiff. 

10. The Plaintiff is seeking reinstatement pursuant to Section 43 of the 

Employment Act on the basis that he was unfairly terminated pursuant to 

sections 34 and 35 of the Employment Act, and Articles 21.17 and 22 of the 

Industrial Agreement. 

11. The Defendant breached Article 21.16 of the Industrial Agreement by failing 

to commence at the appropriate stage of the grievance procedure. 

12. The Defendant breached Article 21.17 of the Industrial Agreement by 

denying the Plaintiff the opportunity to be reinstated by denying him a 

proper hearing pursuant to the grievance procedure. 

13. The Defendant breached Article 22 by failing to evoke the grievance 

procedure and as such breached the rules of Natural Justice. 
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14. A declaration that the Defendant breached Articles 2.3, 2.6, 2.23, 2.24, 18.2, 

18.3, 21.1, 21.6, and 21.14 of the Industrial Agreement which forms the basis 

of the Plaintiff's terms and conditions of employment. 

15. By reason of the Defendant’s unfair dismissal of the Plaintiff the Plaintiff has 

suffered loss and damage.  

16. PARTICULARS OF SPECIAL DAMAGE AND CONTINUING 

                                                                           Cal of loss of 

    Compensation  

 2013 2014 2015 2016  

Jan-April  8,001.64 8,458.98 8,678.64  

April  5th - 

April 30th 

     

May - Oct   1,693.61     

Nov - Dec   11,724.96 12,002.46 12,740.46 6,508.98  

 4,000.82   4,093.32   4,339.32   

 17,419.39 24,097.42 25,538.76 15,187.62  

      

 $      

Ann  Cash 

incentive/i

ncrements 

(3) 

1,110.00 1,110.00 $1,110.00   

Industrial 

Agreement 

lump sum 

(Jan) 

 2,500.00  2,250.00  

Total 

annual lost 

cash 

benefits 

$18,529.39 27,707.42 $26,648.76 $17,437.62 $90,323.18 

 

 

 

Vacation days  

entitled to:  
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May 1 - April 30 1.67 20 20 20 61.67 

Per Diem Rate 

(2169.66/20) 

 

    108.48 

Total vacation 

pay up to April 

30, 2016 

    $6,689.78 

 

 

Total Claims: 

 

Salary for April 5th, 2013 - July 31, 2016 82,243.18 

Annual review cash for 2013 - 2015 3,330.00 

Ind. agreement lump sums - 2014 & 

2016 

4,750.00 

Vacation pay up to April 30, 2016  6,689.78 

 $97,012.96 

    Pension rights/yrs of continuous service 

    Mortgage Loan rate of 3.25% based on mortgage agreement and Industrial           

                Agreement as at 5 April 2013 

  All other benefits afforded to active/current staff/security officers in      

  accordance with the Industrial Agreement  

 

17. The Plaintiff further claims interest at 10% on the said sum pursuant to 

section three (3) of the Civil Procedure (Award) of Interest Act, 1992 on such 

sums as are found to be due and owing until final payment or alternatively to 

be reinstated with all accrued benefits. 

And the Plaintiff claims: 

1. Reinstatement pursuant to article 21.17 of the Industrial Agreement 

and section 43 of the Employment Act; 

2. Damages; 

3. Interest pursuant to the Civil Procedure (Award) of Interest Act, 1992; 

4. Costs; 

5. Such further or other relief as the Court deems just.” 
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4. The Bank filed a defence denying liability. The defence was in the following terms: 

 

“References in this Defence to numbered paragraphs are, unless otherwise stated, 

references to paragraphs of the Plaintiff’s Statement of Claim filed herein on 12th 

August 2017 (“the SOC”). 

1. Paragraph 1 of the SOC is admitted. 

2. Paragraph 2 of the SOC is admitted. 

3. Paragraph 3 of the SOC is admitted. 

4. Save that the Defendant states that the Plaintiff commenced employment 

with it on 14th May 2007, Paragraph 4 of the SOC is admitted. 

5. Paragraph 5 of the SOC is denied save that the Defendant admits that it 

formally terminated the Plaintiff's  contract of employment summarily by 

letter dated 5th April 2013 ("the Letter") in accordance with Article 21.4 of 

the Industrial Agreement, a copy of which the Defendant will rely upon at 

the trial hereof. The aforesaid Article 21.4 of the Industrial Agreement 

makes provision for summary dismissal of employees by the Defendant 

upon the commission of a major breach of discipline. 

6. Further, the Defendant states that it disclosed the exact nature of the 

breach of discipline on the part of the Plaintiff which led to his summary 

dismissal, in the Letter and at various meetings held on Monday, 25th 

February, 2013 and Wednesday, 27th February, 2013 and gave him 

opportunities to be heard at the aforesaid meetings, and in a meeting 

between the parties on 5th April 2013 ("the Meeting"). The parties present 

at the Meeting included Theressa Thompson, the vice president of the 

Union of Central Bankers ("the UCB”) and Sean Swain, Shop Steward of 

the UCB, who accompanied the Plaintiff; and Deborah Ferguson, Eric 

Seymour, and Margo Major, the Human Resources Manager, Chief 

Security Officer, and Recording Secretary of the Defendant respectively. 

7. The Defendant repeats the above paragraphs 5 and 6 of this Defence and 

denies any failure to disclose the specific nature of the breach of discipline 

on the part of the Plaintiff or that it unfairly terminated the Plaintiff and 

failed to give him fair compensation, as alleged in paragraph 6 of the SOC. 

The Defendant states that in the letter and/or the meeting, it expressly 

advised the Plaintiff of the nature of the breach of discipline on his part. 

Namely, the Plaintiff was advised that the aforesaid breach on his part was 

his intentional gross misrepresentation to the Defendant of several 

elements of a transaction in which he obtained a loan from the Defendant 

on or about 24th August 2012 (“the Loan”) for the purchase of a 2005 

Nissan Murano ("the Vehicle"). 

8. Further, it was a condition of the Loan that the Plaintiff would, among 

other things, maintain and provide the Defendant with proof of an 

insurance policy in respect of the Vehicle. With the assistance of the 

insurers of the Vehicle, Colina General Insurance Agency, it was 

discovered that the Plaintiff had provided the Defendant with an altered 
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insurance certificate in respect of the Vehicle. The Defendant considered 

the Plaintiff’s submission of the altered insurance certificate, along with 

the matters referred to in paragraph 7 hereof, to be major breaches of 

discipline warranting the Plaintiff’s summary dismissal in accordance with 

the Industrial Agreement. 

9. Paragraph 7 of the SOC is admitted. 

10. Save that the Defendant states that the Plaintiff's annual salary was 

$23,440.90 at the time of termination of his employment, the Defendant 

denies that the Plaintiff's annual salary included a yearly increment as is 

pleaded in paragraph 8 of the SOC. Further, the Defendant states that the 

salaries of its employees do not include annual increments. Employees may 

however, at the discretion of the Defendant, receive increments and/or 

lump sum payments following an annual performance appraisal exercise. 

However, whether such increments are paid, the amount of such 

increments depends on the outcome of the performance assessment of the 

employee concerned and/or the rating an employee receives as a result. 

11. Save that the Defendant neither admits nor denies that the Plaintiff was 

entitled to a mortgage rate of 3.25%, paragraph 9 of the SOC is denied. 

The Defendant puts the Plaintiff to strict proof as to his entitlement to a 

mortgage rate of 3.25% and to the allegation that the Defendant 

unilaterally changed any mortgage rate to which the Plaintiff was entitled 

and/or remained entitled, as alleged in paragraph 9 of the SOC, or at all. 

12. The above paragraphs 5 to 8 of the Defence are repeated, and the 

Defendant denies that the Plaintiff is entitled to seek reinstatement 

pursuant to section 43 of the Employment Act, on the basis as alleged in 

paragraph 10 of the SOC, or at all. The Defendant therefore requires the 

Plaintiff to prove his entitlement to seek reinstatement. 

13. The Defendant denies that it breached Article 21.16 of the Industrial 

Agreement, as alleged in Paragraph 11 of the SOC, or at all. The Defendant 

states that the aforesaid article 21.16 of the Industrial Agreement merely 

provides that grievances in respect of a suspension or dismissal are to 

commence at the appropriate stage of the grievance procedure established 

under Article 22 of the Industrial Agreement. The Plaintiff however, failed 

to invoke his right to pursue the said grievance procedure, thereby 

precluding the Defendant from being in breach of Article 21.16 as is alleged 

by the Plaintiff. 

14. The Defendant denies that it breached Article 21.17 of the Industrial 

Agreement, as alleged in Paragraph 12 of the SOC, or at all. Article 21.17 

of the Industrial Agreement makes provision for the reinstatement of, and 

payment of compensation to employees, predicated upon finding after the 

settlement of a grievance that a suspension or dismissal was unjust. The 

Defendant repeats the above paragraph 13 of the Defence and states that 

the Plaintiff failed to invoke any grievance procedure provided by or under 

the Industrial Agreement, whereby the Plaintiff was not entitled to a 

hearing by the Defendant. 
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15. The Defendant denies that it breached Article 22, or the rules of Natural 

Justice as alleged in paragraph 13 of the SOC. The above paragraphs 13 

and 14 of the Defence are repeated and the Defendant states that Article 

22 facilitated a mechanism whereby the Plaintiff, not the Defendant, could 

have invoked the grievance procedure with respect to his dismissal from 

the Defendant's employ. The Plaintiff failed to elect to invoke the said right 

to pursue the grievance procedure, as provided by Article 22.1 of the 

Industrial Agreement which states: 

"Employees have the right to seek redress of grievances related to 

their employment. It is the aim of this procedure to provide a means 

by which employees can raise grievances and have them settled 

fairly and promptly.” 

16. The Defendant can neither admit nor deny the allegations in Paragraph 14 

of the SOC that it breached Articles 2.3, 2.6, 2.23, 2.24, 18.2, 18.3, 21.1, 

21.6, and 21.14 of the Industrial Agreement, as further and better 

particulars as to the exact manner of the Defendant's alleged breach of the 

aforesaid provisions are required to enable the Defendant to traverse 

and/or respond to the Plaintiff's claims, properly or at all. The Defendant 

reserves the right to object formally to Paragraph 14 of the SOC until and 

unless such further and better particulars are provided and this Paragraph 

is not intended to form a waiver of the Defendant's right to object in this 

regard. 

17. The Defendant denies that it unfairly dismissed the Plaintiff or that the 

Plaintiff suffered loss and damage by reason of the same, as alleged in 

paragraph 15 of the SOC and/or as particularized in paragraph 16 of the 

SOC. The above paragraphs 5 to 8 and 12 to 16 of the Defence are repeated, 

and the Defendant puts the Plaintiff to strict proof of his having suffered 

loss and damages for which the Defendant is liable, as is alleged in 

Paragraph 15 of the Defence and/or as particularised in paragraph 16 of 

the SOC. 

18. The Defendant denies that the Plaintiff is entitled to any interest as claimed 

in paragraph 17 of the SOC. The Plaintiff is therefore required to prove 

his entitlement to interest. 

19. With respect to the prayer to the SOC, the Defendant denies that the 

Plaintiff is entitled to any of the damages claimed or any of the reliefs 

and/or damages claimed thereby, or at all. 

20. Save as hereinbefore expressly admitted or not admitted, the Defendant 

denies each and every allegation contained within the SOC as if each were 

set out herein and specifically traversed seriatim.” 

 

5. The matter came for trial in May and August, 2019 and the judge heard the evidence.  I set 

out a material part of the evidence adduced during the trial. The transcript of the 28 August 

2019 page 31, line 8 - page 34, line 6 captures a significant portion of Deveaux’s evidence:- 
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“MR. MAJOR: If my lady is referring to the VIN number, that's my next 

question. 

THE COURT: Okay.   

MR. MAJOR: I wanted him to confirm on the record that he's saying 

the bill of sale relates to the same Nissan Murano that he approached the bank 

for a loan for. And he confirmed that the Certificate of Insurance relates to 

the same Nissan Murano. He went and got a loan from the bank for. 

So my next question is to ask if he can explain why the VIN number on the bill 

of sale is not identical to the VIN number on the certificate of insurance. 

THE WITNESS: That was directed to me?  

THE COURT: Yes. 

THE WITNESS: As the bank's policy stated that you obtain Insurance 

before you get the vehicle, you also obtain a bill of sale before you get the 

vehicle. 

Any information I got from the vehicle would be coming from the seller and 

that's what I used to submit to the bank. 

So, when you tell me the vehicle is whatever the information is, that's what I 

submit. 

Q. There is a big problem with that, though. That would make sense if the 

VIN number of the insurance certificate and the VIN number of the bill of sale 

were the same. 

A. Okay. 

Q. Because you would have had to provide a VIN number to the insurance 

company as well, didn't you? 

A. As I stated before, whatever information you give to me, I gave to the 

bank. 

Q. So you are saying - - 

THE COURT: He is not talking about the bank yet. He is asking you, is the 

VIN number on the bill of sale the same as the one on the certificate of 

insurance. 

THE WITNESS: On these two, no, ma’am. 

A. No, sir. 

Q. Right. 

A. What I was trying to clarify, I only go by information I receive. 

Q. So you received - - what you are telling this Court is that in purchasing 

this 2005 Nissan Murano, you received two different VIN numbers from the 

seller? 

A. No, sir. What I am saying to you is - -  

Q. That has to be what you were saying. 

A. Okay. 

Q. That has to be what you were saying. You accept that? 

A. Yes, sir. 

Q. I don't think my lady wants that to rest there. Continue. 

A. I am finished. 

MR. MAJOR: My lady, I gave - - 
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THE WITNESS: I don't understand how to answer them. Every time I try, 

I get cut off. I don't know what to do. 

THE COURT: Repeat the question. 

Q. I am asking you whether or not you were saying the vendor of the 2005 

Nissan Murano provided you with two different VIN numbers. 

A. Evidently so. I don't know the VIN numbers. I still don't know my VIN 

or license plate number of my own vehicle. Yes, sir. 

THE COURT:   Go on. 

Q. I put it to you that you were not provided two different VIN numbers 

from the vendor and that is a matter of your fabrication. Do you accept that? 

A. That's your opinion, sir.” (Emphasis added) 

 

Further, the transcript of the 29 August 2019 page 15, line 20 - page 16, line 5 captures a 

significant portion of the evidence of Eric Seymour, who investigated the differing serial 

numbers on the Vehicle:- 

“THE COURT:   And if I may take the liberty of just showing you the 

chattel mortgage, the loan document. Confirm the number given to the bank 

for me, please.  

THE WITNESS: The chassis number on this document? 

THE COURT:   Yes. 

 THE WITNESS: It's usually the last four numbers. 

 THE COURT:  9576. 

 THE WITNESS: Yes, 9576. 

 THE COURT:   So the loan document has 9576, the bill of sale has     

  9576. 

 THE WITNESS: That's in 4, right? 

 THE COURT:  That’s 4. 

 THE WITNESS: Yes.  

 THE COURT:  And the [insurance] certificate has 7199. 

 THE WITNESS: Right.” (Emphasis added) 

 

6. On the 29 October 2021, more than two years later, the judge delivered her judgment 

awarding Deveaux damages for unfair dismissal. I set out the material parts of the 

judgment: 

 

  “6.   In toto the Court is being asked to determine:  

I. Did the Plaintiff’s conduct warrant summary dismissal? And 

II. If so, was he dismissed in accordance with the Industrial 

Agreement?   

The court has for reference the Writ of Summons, the Defence and the 

Witness Statements of the Plaintiff, the Defendant's Witness 

Statements of Deborah V. Ferguson and Eric Seymour.  

7. By virtue of article 2.6 of the Industrial Agreement, the Bank and the   

union agreed that the Industrial Agreement was to be legally binding on 
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both parties. A properly registered industrial agreement is legally binding 

on the parties thereto and sections 46 to 51 of the Industrial Relations Act 

reinforces this and in particular section 51:  

 

51. (1) Every Industrial Agreement so registered shall during its 

continuance be binding on —  

(a) the bargaining agent and every employee in the bargaining 

unit for which the bargaining agent has been recognised;  

(b) the employer who has entered into the industrial agreement;  

(c) any person succeeding (whether by virtue of a sale or other 

disposition or by operation of law) to the ownership or control of 

the business for the purposes of which the employees in the 

bargaining unit are employed; and  

(d) any trade union that has been recognised in accordance with 

the provisions of section 44 as bargaining agent in place of the 

bargaining agent referred to in paragraph (a) of this section.  

 

(2) No action shall be brought so as to charge the funds of any union or 

the goods or property of any member or officer of any union, in respect of 

any failure by such union to comply with an industrial agreement which 

is binding on such union by virtue of subsection (1), but the Tribunal shall 

have power to make a determination, if it thinks fit, against such a union, 

on the application of any person interested, that such union failed to take 

all reasonable steps in its power, in any case where any member or 

members of such union, being bound by the industrial agreement, acted 

in breach of any of its provisions, to prevent such breach; and where any 

such determination is made the Registrar shall cancel the registration of 

the union under paragraph (b) of subsection (1) of section 15. 

 

8. Further, the Industrial Agreement mandated that matters of dispute or 

complaints were to be dealt with under the prescribed grievance 

procedures. The Industrial Agreement also guaranteed that each employee 

in the bargaining unit had the right to have a union representative in all 

matters relating to discipline as per article 21.3 et seq. 

 

"Each bargaining unit employee shall have the right of union 

representation in all matters with regard to discipline.  

…  

21.4 The Bank may suspend with pay, with half pay or without pay and 

may summarily dismiss from its service any employee who shall commit a 

major breach of discipline. 

21.5 An employee summarily dismissed under the provisions of article 

21 shall not be entitled to pay in lieu of notice. The Bank shall have the 

right to "set of” any loss against the employee’s entitlements only up to 

the amount of such entitlements. 
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21.6  When an employee is warned in writing, suspended, demoted or 

dismissed, a notice of such warning, suspension, demotion, or dismissal 

shall be given in writing to the employee and the Union." 

 

8. It is as the Plaintiff contends that the grievance procedures are contained 

in the Industrial Agreement so that the principles of natural justice be 

complied with and that those provisions are imperative and obligatory. 

This tenet of the industrial agreements has been upheld in Texaco Trinidad 

Inc. v Oilfield Workers Trade Union (1973) 22 WIR 516 as per Rees JJA; in 

Smith Bahamas Hotel Catering and Allied Workers Union [1987] BHS J No. 

95 as per Luckhoo P; and Island Construction Ltd. v Industrial Tribunal, The 

Attorney General of the Commonwealth, Wholesale Retail and Allied 

Workers Union, (2003) BHS J No. 29 as per Ibrahim JA. 

9. Section 30 of the Central Bank's Staff Regulations sets out the Bank's 

discipline policy (Chapter 4). It provided for the penalties for breaches of 

discipline and defined what are major and minor breaches; the grievance 

procedure for infractions (Chapter 5).  

10. The Plaintiff’s letter of termination of 5th April, 2013 read as follows: 

 

"As indicated during our meeting yesterday at which the vice president of 

the Union of Central Bankers was also in attendance, the Bank has 

received information which indicates that in obtaining a loan from the 

Central Bank for the purchase of a Vehicle you have misrepresented 

several elements of the transaction to the Bank and acted in a manner 

which is repugnant to the interests of the Central Bank and which in the 

Bank's judgment constitutes a major breach of discipline. The Bank 

considers this a very serious matter and is unwilling to tolerate such 

impropriety on the part of its employees. Therefore, it has taken a 

decision to terminate your services with immediate effect, in 

accordance with article 21.4 of the Industrial Agreement between the 

Central Bank and the Union of Central Bankers. 

Enclosed is a statement of your final settlement, which highlights your 

accumulated pension contributions and your loan obligations. Payment 

of your final settlement (less your loan obligations) will be made by 

direct deposit to your Bank account. 

As regards your mortgage loan, in accordance with Section 7.12 of the 

Staff Lending Scheme, the Bank is prepared to grant you a grace period 

of three (30 months [sic] to secure financing with a financial institution, 

thereafter the loan will attract the market rate of interest. The Bank 

expects you would meet this obligation and will, if necessary, take 

appropriate action to liquidate the debt. 

You are required, upon receipt of this letter, to hand over your 

employee identification badge and any other property in your 

possession belonging to the Bank. 

We wish you the best for the future.” 
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11. A review of the Central Bank's list of major breaches does not include such 

an offense as is underlined above. 

12. In examining the nature of the summary dismissal, the court is cognizant 

of  Halsbury’s laws of England 4th edition volume 16 at paragraph 298 et 

seq 

“298. An employer has a common-law right to dismiss an employee 

without notice on the grounds of the employee's gross misconduct, and 

such dismissal is not wrongful.  

299. However, now that summary dismissal is explained in contractual 

terms, the question is whether the misconduct was sufficiently grave to 

amount to a repudiation by the employee of the contract of 

employment, either as to the whole contract or as to a particular part 

of it of fundamental importance; this is a question of fact in any 

particular case, depending upon the nature of the employment, and, 

possibly, the terms of the particular contract in question." 

 

13. No doubt the Defendant, having carried out what it would term a fair and 

impartial investigation, concluded that it had a reasonable belief that the 

Plaintiff behaved in a fraudulent and dishonest manner and that such 

behavior amounted to a repudiation of his employment contract and that 

he was justifiably dismissed.  

14. An employee's right to fair treatment is fundamental and codified in 

Bahamian statute. The Employment Act 2001 sets out guidelines for the 

determining factors for summary dismissal and provides guidance on what 

can be deemed an unfair dismissal. 

         

Sections 31 et seq: 

31. An employer may summarily dismiss an employee without pay or 

notice when the employee has committed a fundamental breach of his 

contract of employment or has acted in a manner repugnant to the 

fundamental interests of the employer:  

Provided that such employee shall be entitled to receive previously earned 

pay.  

32. Subject to provisions in the relevant contract of employment, 

misconduct which may constitute a fundamental breach of a contract of 

employment or may be repugnant to the fundamental interests of the 

employer shall include (but shall not be limited to) the following —   

(a) theft;  

(b) fraudulent offences;  

(c) dishonesty;  

(d) gross insubordination or insolence;  

(e) gross indecency:  

(f) breach of confidentiality, provided that this ground shall not 

include a report made to a law enforcement agency or to a 

government regulatory department or agency;  

(g) gross negligence;  
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(h) incompetence;  

(i) gross misconduct.  

33. An employer shall prove for the purposes of any proceedings before 

the Tribunal that he honestly and reasonably believed on a balance of 

probability that the employee had committed the misconduct in question 

at the time of the dismissal and that he had conducted a reasonable 

investigation of such misconduct except where such an investigation was 

otherwise unwarranted.  

 

15. The ethos of the law surrounding summary dismissal turns on the basis 

that it should only be engaged upon the commission of or suspicion of grave 

misconduct. In such events an employer is allowed to summarily dismiss 

an employee without pay or notice. The deprivation of such a basic right is 

austere. Consequently, the statute states that the employee must breach a 

fundamental aspect of his employment contract or act in a manner that is 

repugnant to the fundamental interests of the employer. Summary 

dismissal should not be used capriciously; it is not a trivial matter. The 

statue directs which actions by the employee can be considered repugnant 

to the employer's interests. These include, theft, fraudulent offenses, 

dishonesty, gross insubordination or insolence, gross indecency, breach of 

confidentiality, gross negligence, incompetence and gross misconduct. 

These are major offenses. The proof of misconduct is a reasonable belief 

on the balance of probabilities after a reasonable investigation of the 

circumstances giving rise to the offense should an investigation be possible. 

16. No doubt the reason for such strict conditions surrounding summary 

dismissal derives from the existing potential that a summarily dismissed 

employee may be denied his right to natural justice, particularly rights to 

procedural fairness, which encapsulates an individual's right to adequate 

notice of a charge and an adequate opportunity for a hearing and that the 

adjudicator be unbiased. 

17. In the instant case, the Plaintiff seeks relief arising from his summary 

dismissal from the Central Bank of The Bahamas via the repudiation of his 

employment contract with them and which included adherence to the 

Industrial Agreement made between the CBB and the Union of Central 

Bankers. The Plaintiff claimed that the Defendant breached the Industrial 

Agreement as to the grievance procedure when (i) [sic] his termination 

letter was given on 5th April, 2013 to take effect the same day. As such he 

was denied notice and an opportunity to pursue the prescribed grievance 

procedure and to have a fair and prompt enquiry/settlement. The 

grievance procedures as provided are more or less mandatory. Even if the 

Defendant had the power to dismiss without complying with the grievance 

procedure, then the Rules of Natural Justice ought to have applied. The 

Plaintiff was not allowed to defend himself or respond to the allegations. 

The termination letter also fell short of details of the allegations made 

against him. As such, there was a breach of natural justice. The case of 

Bahamasair Holdings Limited v Omar Ferguson, (2016) BHS J No. 16 is 
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instructive in this regard. It is the Plaintiff’s case that there was a flagrant 

disregard of the grievance procedures as provided for in Articles 21 and 22 

of the Industrial Agreement. In Ridge v Baldwin [1963] 2 All E.R. 66 it was 

found that where a discretion is vested in an authority to make decisions 

under a power or duty conferred or imposed by any law that where 

procedures are stipulated as provided in the Industrial Agreement as a 

part of the decision making process, these procedures must be strictly 

adhered to. See also B.M.P. Limited d/b/a Crystal Palace Casino and Yvette 

Ferguson, IndTrib (2012) Appeal No. 116.  

18. He was dismissed summarily on the grounds of having submitted a 

fraudulent insurance document. The Plaintiff admitted that he altered the 

document by changing his name on the same. Mr. Deveaux was required 

to show proof of insurance to the CBB as loss payee on a vehicle he 

acquired through funds received from a chattel mortgage furnished to him 

through his employment. He explained that he corrected the document to 

reflect his other known name. 

19. The Central Bank of the Bahamas acts as the guardian of the Bahamian 

economy and to accomplish this, its major functions include, among other 

things, the administration of exchange control, the issuance of the 

country's legal tender, and the supervision of the country's banking and 

financial sector. The Central Bank contends that due to its responsibility 

to both the national and wider international community, its employees 

must be held accountable and to a higher standard of honesty and 

integrity. The Bank claimed that Mr. Deveaux’s actions were outright 

fraudulent; exhibited his lack of integrity; and was inherently repugnant 

to the standard required by the Central Bank of its employees. Further, 

the Bank maintained that it had dismissed the Plaintiff after the conduct 

of an investigation.  

20. The provision of loans and title mortgages by the CBB is solely for the 

benefit of its employees. At all material times during his employment, Mr. 

Deveaux functioned as a security officer. His participation in the loan 

assistance program and the Bank's provision of the employee loan scheme 

were secondary functions resulting from the employment arrangement. 

While every employer would wish that employees and persons who 

represent their organization act with the highest intention and integrity, 

this is not a realistic function. Mr. Deveaux's actions did not represent the 

highest level of integrity; however by no means was a fundamental aspect 

of his employment contract breached. Additionally, his actions could not 

be viewed as repugnant to the interest and core function of the Bank. 

Deveaux changed the name on the insurance certificate to his own name, a 

name that in his estimation matched his identification documents. 

Unfortunately, the mismatch of legal names versus everyday names is a 

somewhat common Bahamian malady. 

21. In distinguishing the common law from the Employment Act the Privy 

Council in Steven Kent Jervis, KST Investment Limited Victor John Skinner, 
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PC Appeal No. 0101 of 2009 cited Lord Jauncey in Neary v Dean of 

Westminster [199]  IRLR 28 at Paragraphs 22 and 23 

“...that conduct amounting to gross misconduct justifying dismissal must 

so undermine the trust and confidence which is inherent in a particular 

contract of employment that the master should no longer be required to 

retain the servant in his employment. 

23. The judge said at paragraph 160 that the law appeared to be either 

that the employee must have committed a fundamental breach of his 

contract for employment or have acted in a manner repugnant to the 

fundamental interests of the employer without the employer on a state and 

reasonably believed on a balance of probability that the employee had 

committed misconduct in question at the time of dismissal. The judge 

further said that at paragraph 161 that after discovered wrongdoing was 

irrelevant in such cases and that the position of common law was, if 

different, was irrelevant. 

 

22. Even more testament to the secondary nature of the whole transaction, the 

Bank did not register or stamp the chattel mortgage document upon which 

they now rely as evidence of the Plaintiff’s purported fraudulent actions. 

The Court is constrained to refer to section 18 of the Stamp Act when 

examining the documents provided. 

 

Section18.  

No instrument which is required by any Act to be stamped shall be pleaded 

or given in evidence in any court unless the said instrument shall be duly 

stamped… 

  

In all events this then rendered any evidence related to the chattel             

mortgage inadmissible. 

23. Mr. Deveaux’s actions could have been reconciled by a closer inspection of 

his identifying documents. In assessing the weight of the evidence adduced 

at trial the Court was mindful of the witnesses’ testimonies, their demeanor 

and credibility as witnesses and all the circumstances giving rise to this 

matter and, particularly, its perception of the claims being made.  

24. When put in the balance, the Court accepts the Plaintiff's explanation of 

the different names and believes that he never intended to misrepresent or 

perpetuate fraud on the Bank there is nothing in the Bank’s Staff 

Regulations that lends itself to the alleged offence as intimated in the 

termination letter presented a misdemeanor; and while his actions might 

give way to suspicions of dishonesty they did not admit of gross conduct 

and therefore warrant summary dismissal. Since summary dismissal was 

not warranted, the Bank breached the terms of the Plaintiff's contract of 

employment and particularly the terms of the Collective Agreement as 

between the parties. Per article 21.3 of the Industrial Agreement with the 

Bank and Union of Central Bankers as incorporated in the employment 

contract, Mr. Deveaux was denied his right to union representation during 
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the investigation/disciplinary proceedings. Although he participated in the 

investigation process, he was not adequately informed that charges were 

being laid against him and that disciplinary proceedings against him had 

commenced so that he could avail himself of his prescribed rights in 

accordance with the Agreement. 

25. Consequently, Mr. Deveaux’s dismissal was unfair, and he should have 

access to remedies available under the Employment Act either for a re-

engagement or an award of damages and compensation. 

26. In determining the award to be made in the circumstances reference is 

made to section 43 of the Employment Act. While reinstatement is 

provided for, the parties parted ways since 2013 and it is highly unlikely 

that the Plaintiff now wants to take up the option of reinstatement. The 

Plaintiff's claim has offered an alternative in the form of an award for 

compensation as per Sections 46 to 48 of the Employment Act. The Writ in 

this action was filed on 12th August, 2016. The Court noted the sums 

claimed as damages in the amount of $97,012.96 as per the table set out in 

the Writ of Summons together with interest at a rate of 10% pursuant to 

the Civil Procedure (Award of Interest) Act, 1992 until full payment; and 

costs. HOWEVER, [sic] Section 46 of the Act provides for three (3) week's 

payment for every year of service as a basic award. The Plaintiff was 

employed from 2007 to 2013 a total of 6 years. His annual salary was 

$18,529.39 making it $356.33 per week or for three (3) weeks it will be 

$1,069 for six (6) years giving a total of $6,414.00.  

27. The Court finds that it is just and equitable in all the circumstances having 

regard to the loss sustained by the complainant in consequence of the 

dismissal and the actions of the Defendant and so awards the Plaintiff 12 

months at $1,544.11 being $18,529.40 together with interest and costs to be 

taxed if not agreed.” (Emphasis added) 

 

7. The Bank has appealed on the following grounds: 

 

“1. The Learned Judge erred in law and fact when she conflated the issue of 

Wrongful Dismissal with the Respondent's pleaded case of Unfair Dismissal. 

The Learned Judge merely addressed her mind to the legal test for Summary 

Dismissal thereby disregarding the test for Unfair Dismissal and as such she 

fell into error. 

2. The Learned Judge erred in law and fact when she found that the 

Respondent’s actions may have amounted to a suspicion of dishonesty, but 

they did not rise to the level of gross misconduct warranting summary 

dismissal. The aforementioned finding is inconsistent with the evidence 

presented and directly contradicts the learned judge's finding, and the 

Respondent’s admission, that he (the Respondent) submitted a fraudulent 

insurance document by altering his name on the same. 

3. The Learned Judge erred in law and fact when she found that there was a 

breach of natural justice because the Respondent was not allowed to defend 

himself or respond to the allegations for which he was dismissed. The evidence 
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presented in this matter proved that the Respondent was given the opportunity 

to respond to the allegations made against him and to have representation 

during the investigation. 

4. The Learned Judge erred in law and fact when she found out there was a 

breach of natural justice because the termination letter fell short of the details 

of the allegations made against the Respondent. The Appellant submits that 

the absence of the specific details of the Respondent’s misconduct, in the 

termination letter, is not the test upon which a breach of natural justice is 

determined or proven. The Learned Judge therefore fell into error when she 

found that there was a breach of natural Justice on this basis. 

5. The Learned Judge erred in law and fact when after having determined that 

the Respondent's actions did not represent the highest level of integrity 

nevertheless found that a fundamental aspect of the Respondent's employment 

contract was not breached and his actions could not be viewed as repugnant 

to the interests and core function of the Bank. The aforementioned finding 

disregards the fact that all employees have an implied duty to render honest 

and faithful service to his employer. The Respondent was dishonest and 

committed a fraud against the Appellant and although the misconduct was not 

directly related to the performance or specific job function it related to a 

benefit which the Respondent received as a term and condition of his 

employment. 

6. The Learned Judge erred in law and fact when she determined that 

misrepresentation does not constitute a major breach under the Industrial 

Agreement. Article 21.8 and 21.9 of the Industrial Agreement merely provides 

examples of major breaches and is not intended to be exhaustive. Therefore, 

the Appellant was able to summarily dismiss the Respondent for 

misrepresentation which amounts to gross misconduct and/or fraud. 

7. The Learned Judge erred in law and fact when she determined that the 

Respondent was denied the right to Union Representation during the 

investigation/disciplinary proceedings as the evidence given at the hearing of 

the matter proved that the Respondent was given the opportunity to have 

Union Representation and did in fact avail himself of the same.  

8. The Learned Judge erred in law and fact when she determined that although 

the Respondent participated in the investigation process, he was not 

adequately informed that charges were being laid against him and that 

disciplinary proceedings against him had commenced so that he could avail 

himself of his prescribed rights. The Appellant submits that at all times the 

Respondent was made aware of the charges laid against him and as he had 

Union Representation, he was able to avail himself of his prescribed rights 

under the Industrial Agreement to invoke the grievance procedure. However 

the Respondent failed and/or refused to do so.  

9. The Learned Judge erred in law and fact when she failed to determine that 

there was no breach of the grievance procedure by the Appellant and as such 

the Respondent was not unfairly dismissed. 

10. The Learned Judge erred in law and fact when she determined that the 

Respondent was entitled to compensation in the amount of Eighteen Thousand 
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Five Hundred and Twenty-nine Dollars and Forty-Cents ($18,529.40) which 

represents Twelve (12) months’ pay, for Unfair Dismissal. The Learned judge 

failed to provide any reduction whatsoever to the basic award (as per section 

46(2)) despite the admission of the Respondent of his wrongdoing.  

11. Further, the Learned Judge erred in law and fact and was plainly wrong in 

failing to give a reason as to how she determined the amount of the 

compensatory award and whether the same had been proven by the 

Respondent. The Appellant submits that the Respondent did not prove his 

damages under the compensatory award. In such an instance, the award 

should be set aside in its entirety. 

12. Any other ground that the court may deem just and equitable.” 

 

DISCUSSION AND FINDINGS 

8. The Bank's grounds of appeal can be conveniently subsumed under the following broad 

categories: 

 

a. Whether the Bank breached the rules of natural justice while investigating 

whether Deveaux had committed an act of gross misconduct? (As gleaned from 

grounds 3, 4, 7, and 8 of the Notice of Appeal) 

b. Whether there was sufficient evidence to enable the Bank to form an honest 

and reasonable belief that Deveaux's actions amounted to gross misconduct? (As 

gleaned from grounds 2, 5, and 6 of the Notice of Appeal) 

c. Whether after having found that Deveaux was guilty of gross misconduct, 

the Bank breached the Industrial Agreement by summarily dismissing him rather 

than suspending him? (As gleaned from ground 9 of the Notice of Appeal) 

d. Whether the Bank breached the grievance procedure set out in the Industrial 

Agreement? (As gleaned from ground 9 of the Notice of Appeal) 

 

 

 

ANALYSIS 

 

Whether the Bank breached the rules of natural justice while investigating whether Deveaux 

had committed an act of gross misconduct? (As gleaned from grounds 3, 4, 7, and 8 of the 

Notice of Appeal) 

 

9. In Itau Bank & Trust Bahamas Limited and Avis Munroe IndTribApp. No. 33 of 2021 

this Court (differently constituted) gave guidance as to what would constitute a breach of 

natural justice during an investigation,  

 

“37. The Court had occasion to consider the meaning of the phrase, 

"substantial merits of the case” in Cherelle Cartwright v U.S. Airways 

SCCivApp No. 130 of 2015. The brief facts were that the appellant had an 

interaction with a co-worker which resulted in an internal investigation and 

ultimately, in her immediate termination. She filed an action against the 
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respondent for, inter alia, unfair dismissal as she claimed that the respondent 

had breached the rules of natural justice and had failed to carry out an 

adequate investigation of the complaint made against her. She had been 

terminated following an incident where she approached a co-worker in a loud 

and offensive manner; and her employer concluded that her conduct was 

unprofessional.  

38. She alleged that two reports had been provided by eyewitnesses to the 

incident, but she was not supplied with them until after her termination and 

just before the trial. Although this specific complaint was not addressed 

frontally, as Winder, J. found that, "It could hardly be said that she was 

unaware of the allegations against her and not given an opportunity to meet 

them". The Court agreed with his view.  

39. In relation to the term "the substantial merits of the case" the Court said 

at paragraph 37:  

"37. What does the phrase “the substantial merits of the case” mean? 

At paragraph 26 of West v Percy Community Centre 

UKEAT/0101/15/RN, (Transcript), a case decided on 20 January 2016, 

Langstaff, J, speaking for the tribunal said, inter alia:  

‘[26] …The question is whether what the employer thought had 

happened, in the circumstances in which the employer thought the 

conduct to have occurred, was or was not sufficient to justify the 

employer's actions so as to be held not unfair within s 98(4).’” 

40. Even if there has been a procedural misstep, that is not necessarily fatal so 

as to lead to a finding of unfair dismissal. In Sillifant v. Powell Duffryn Timber 

Ltd [1983] IRLR 91 at 97, BrowneWilkinson J, said: "… 

The only test of fairness of a dismissal is the reasonableness of the 

employer’s decision to dismiss judged at the time at which the dismissal 

takes effect. An industrial tribunal is not bound to hold that any 

procedural failure by the employer renders the dismissal unfair; it is 

one of the factors to be weighed by the Industrial Tribunal in deciding 

whether or not the dismissal was reasonable within s. 57(3). The weight 

to be attached to such procedural failure should depend upon the 

circumstances known to the employer at the time of dismissal not on 

the actual consequence of such failure. Thus in the case of a failure to 

give an opportunity to explain, except in the rare case where a 

reasonable employer could properly take the view on the facts known 

to him at the time of dismissal that no explanation or mitigation could 

alter his decision to dismiss, an Industrial Tribunal would be likely to 

hold that the lack of “equity” inherent in the failure would render the 

dismissal unfair…” (Emphasis added) 
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10. I simply cannot accept the judge's finding that Deveaux was not adequately informed that 

charges were being laid against him and that disciplinary proceedings against him had 

commenced.  It can be put no higher than as stated by Winder J (as he then was) in Cherelle 

Cartwright v U.S. Airways SCCivApp No. 130 of 2015; it can hardly be said that 

Deveaux was unaware of the allegations against him and not given an opportunity to meet 

them. In a meeting held on 25 February 2013 and 27 February 2013, he was asked various 

questions with respect to the location of a 2005 Nissan Murano ("the Vehicle"), which was 

the Bank's collateral for a loan that the Bank had issued to him. Additionally, he had been 

asked various questions regarding an insurance certificate for the Vehicle which had been 

altered. He admitted to the Bank that he altered the insurance certificate and provided an 

explanation that it was merely changing it from his alias to the name by which the Bank 

knew him. 

 

11. Thus, from the nature of the questions that must have been put to him, Deveaux must have 

been aware of the Bank's suspicions and that the Bank wanted to confirm whether he was 

still in possession of the Vehicle and whether the Vehicle was duly insured. There was no 

prescribed form or words by which the Bank had to disclose to Deveaux the alleged breach 

of discipline; it was sufficient that the circumstances would reasonably have enabled 

Deveaux to know the Bank's suspicions regarding him. 

 

12. With respect to the point that Deveaux was not afforded the ability to respond to the Bank's 

concerns, the evidence simply does not support this contention. In the meeting, held on 5 

April 2013, among the parties included were Theressa Thompson, the vice president of the 

Union of Central Bankers ("the UCB”) and Sean Swain, Shop Steward of the UCB. Both 

persons were there as representatives of Deveaux. Accordingly, he was afforded an 

opportunity to have union representation to ensure that his side was adequately put to the 

Bank. Even the judge, (at paragraph 24 of her judgment) found that Deveaux had 

participated in the investigation process.  

 

13. In my judgment, there was no breach of the rules of natural justice as the circumstances 

were sufficient for Deveaux to know the suspicions that the bank had with respect to his 

altering the insurance certificate, he was given an opportunity to explain why the certificate 

was altered, and the Bank did not deny him his right to have Union Representation at the 

various meetings held by the Bank. 

 

Whether there was sufficient evidence to enable the Bank to form an honest and reasonable 

belief that Deveaux's actions amounted to gross misconduct? (As gleaned from grounds 2, 5, 

and 6 of the Notice of Appeal) 

 

14. The primary question for the Court's determination is whether the actions and conduct of 

Deveaux were such that the Bank was entitled to summarily dismiss him and treat him as 
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having committed a fundamental breach of his contract of employment or as having acted 

in a manner repugnant to the fundamental interests of the Bank.  

 

15. It follows then that the relevant provisions of the Industrial Agreement and the 

Employment Act (“the Act”) are those which deal with such a claim. 

 

16. The relevant Articles of the Industrial Agreement are as follows: 

 

"21.8 Although fixed penalties are not established, major breaches of 

discipline shall normally call for suspension or dismissal. Examples of such 

major breaches include, but are not limited to… 

21.9 This list is not intended to be exhaustive and occasions may arise where 

an employee, off duty and not on Bank property, may commit a circumstance 

of grave misconduct that reflects unfavourably on the Bank, which could 

result in similar penalties as above." (Emphasis added) 

17. This Court in Itau Bank IndTribApp. No. 33 of 2021 set out relevant portions of the Act 

on the law relevant to summary dismissal,  

 

“34. Sections 31 and 32 of the Employment Act (“the Act”) state:  

“31. An employer may summarily dismiss an employee without pay or 

notice when the employee has committed a fundamental breach of his 

contract of employment or has acted in a manner repugnant to the 

fundamental interests of the employer…  

32. Subject to provisions in the relevant contract of employment, 

misconduct which may constitute a fundamental breach of a contract 

of employment or may be repugnant to the fundamental interests of the 

employer shall include (but shall not be limited to) the following -  

(a) theft;  

(b) fraudulent offences;  

(c) dishonesty;  

(d) gross insubordination or insolence;  

(e) gross indecency:  

(f) breach of confidentiality, provided that this ground shall not 

include a report made to a law enforcement agency or to a 

government regulatory department or agency;  

(g) gross negligence; 

(h) incompetence;  

(i) gross misconduct.” 

 

35. The relevant sections of the Act pertaining to unfair dismissal include 

sections 34 and 35 of the Act. They provide as follows:  

"34. Every employee shall have the right not to be unfairly dismissed, 

as provided in sections 35 to 40, by his employer.  
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35. Subject to sections 36 to 40, for the purposes of this Part, the 

question whether the dismissal of the employee was fair or unfair shall 

be determined in accordance with the substantial merits of the case." 

[Emphasis added] 

36. The test to be applied by a tribunal to determine whether or not an 

employee has been unfairly dismissed is set out in section 35 of the Act where 

it states, "... the question whether the dismissal of the employee was fair or 

unfair shall be determined in accordance with the substantial merits of the 

case.” (Emphasis added)  

 

18. As the Act references it as an example of a fundamental breach of an employment contract, 

it is important to consider what the law has deemed to be “gross misconduct.”  In Steven 

Kent Jervis, KST Investment Limited v Victor John Skinner, [2011] UKPC 2 at 

paragraph 22, the Privy Council set out the correct test for what constitutes gross 

misconduct, 

 

“The test has been much discussed in the authorities but it was not in dispute 

in this appeal that the test was correctly stated by Lord Jauncey sitting as the 

Visitor to Westminster Abbey in Neary v Dean of Westminster [1999] IRLR 

28, where he said at para 22:  

“that conduct amounting to gross misconduct justifying dismissal must 

so undermine the trust and confidence which is inherent in the 

particular contract of employment that the master should no longer be 

required to retain the servant in his employment.” (Emphasis added) 

 

 

19. Further, in Itau Bank IndTribApp. No. 33 of 2021, at paragraph 42, Isaacs JA cites another 

decision of this Court, which is relevant to the present case, 

 

“42. In Anya M. Dorsett v Pictet Bank & Trust Limited SCCivApp. & CAIS 

No. 113 of 2011, the Court, differently constituted, was faced with an appellant 

who had been summarily dismissed from her job as Deputy Vice President in 

the respondent Bank where she had been employed for twenty-four years. She 

wanted to purchase a television from Master Technicians through a financing 

arrangement, but needed a letter confirming her salary. She retrieved a form 

letter from the Bank's computer, placed the Bank's stamp on it and sent it to 

Master Technicians. She could have obtained assistance from others working 

that day, but did not. Also, she failed to advise her supervisor of what she had 

done.  

43. Some days later what she had done came to the attention of her employer. 

Her explanation was that she needed the letter urgently and that the issuance 

of a job letter was routine. She had in fact had such letters issued on her behalf 

before. She sued for wrongful dismissal. At first instance, Barnett, CJ (as he 

then was) concluded that what the appellant had done was dishonest. 

However, this finding was not upheld. Instead, Allen, P. relying on the test of 
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was the employee's conduct such as to undermine the trust and confidence 

essential to the contractual relationship between the employer and the 

employee said:  

"26. To determine this, I suggest that the conduct must be considered 

in light of the circumstances, such as the nature of the business of the 

Respondent, and the position held by the Appellant.  

27. In this case, the Respondent is a Bank which requires its employees 

to be trustworthy, and to conduct the business of the Bank in a careful 

and prudent manner. One would not expect an employee of a Bank to 

send out any letter without authority, much less an employee of her 

seniority.  

28. On the other hand, this was an isolated incident in twenty-four years 

of service, and the question was, is it reasonable to dismiss her for that 

one act?  

29. As this is a matter of discretion for the employer, the question for 

us is not whether we would have dismissed her in the circumstances, 

but whether dismissal was within the range of options open to a 

reasonable employee in the circumstances.  

30. In the premises, I agree with the learned Chief Justice that it was, 

and I would not interfere with that decision.”” (Emphasis added) 

20. In the instant case Deveaux, by his own admission, altered his name on an insurance 

certificate that was related to the Vehicle which the Bank was to be holding as security. In 

my judgment, there was no legitimate reason for him to alter his name even if he genuinely 

believed that he had multiple names; Deveaux could have easily informed the insurance 

company of the desired name to be placed on the insurance certificate rather than altering 

it himself. At a minimum, altering the insurance certificate, can constitute evidence of a 

fraudulent offence or dishonesty, both of which made him susceptible to summary 

dismissal under section 31 of the Act. 

 

21. This is even more so because the particular contract was one for insurance, where there is 

a requirement of uberrima fides i.e. good faith on the part of the insured. Good faith 

certainly cannot include altering one's name on the insurance certificate. Notably, Article 

21.9 stated that an employee, who was off duty and not on the Bank’s property could 

commit an act of grave misconduct that reflects unfavorably on the Bank, which could also 

result in dismissal. In my judgment, it would undoubtedly reflect unfavorably on the Bank 

were it to become public knowledge that one of its employees altered an insurance 

certificate.  

 

22. Further, this issue of the altered insurance certificate becomes even more egregious given 

that the insurance certificate also has a different VIN number from the VIN number on the 

bill of sale; Deveaux also admitted to this disparity in the trial transcript (excerpted above 

at paragraph 18 of this Judgment). For my part, I take judicial notice of the fact that every 
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vehicle is manufactured with a single and unique VIN number. When Deveaux’s admitted 

alteration of the insurance certificate is combined with the inexplicable mystery of two 

vastly disparate VIN numbers (7199 and 9576) for allegedly the same Vehicle, the Bank 

had more than enough reasonable basis to conclude that there was significant dishonesty 

involved in this whole matter.  

  

23. Finally, Deveaux’s conduct must be considered in light of the fact that he is a security 

officer responsible for guarding the premises of, not just any bank but, the foremost bank 

in The Bahamas. One would expect a person in his vocation charged with securing life and 

property to be imbued with the highest integrity. Accordingly, the Bank would reasonably 

require its employees, including Deveaux to be trustworthy, and conduct any business that 

they have with the Bank in a trustworthy manner. It is a reasonable expectation of the Bank 

that its employees will operate with the utmost probity in its dealings not only with the 

Bank, but with the general public. 

  

24. Suffice it to say, in my judgment, there was sufficient evidence to enable the Bank to form 

an honest and reasonable belief that Deveaux's actions amounted to gross misconduct.  

Deveaux’s actions met the threshold of gross misconduct (the Act) and a major offense 

(the Industrial Agreement). This is so particularly because while several examples of what 

would constitute major breaches were enumerated in Article 21.8, Article 21.9 made it 

clear that the list was not confined to the examples set out in Article 21.8. Deveaux’s 

conduct in altering the insurance certificate, and the perplexing issue of the two VIN 

numbers for a single vehicle, undermined the trust and confidence which was inherent in 

the employment contract; accordingly, the Bank should no longer be required to retain 

Deveaux in its employment. 

 

Whether after having found that Deveaux was guilty of gross misconduct, the Bank breached 

the Industrial Agreement by summarily dismissing him rather than suspending him? (As 

gleaned from ground 9 of the Notice of Appeal) 

 

25. The relevant Articles of the Industrial Agreement are as follows: 

 

“21.4 The Bank may suspend with pay, with half pay or without pay and may 

summarily dismiss from its service any employee who shall commit a major 

breach of discipline. 

 

21.14 Where in the judgment of the Bank, and subject to Article 21.8, a major 

breach or four (4) minor breaches of discipline warranting dismissal have been 

committed by an employee, the Bank may first suspend the employee from 

duty with full pay, half pay or without pay pending further investigation for a 

period of up to five (5) days and shall confirm this suspension in writing to the 
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employee and the Union, provided always that the breach does not warrant 

immediate dismissal.” (Emphasis added) 

26. After finding that Deveaux’s actions amounted to gross misconduct, i.e. a major breach 

pursuant to Article 21.4, the Bank had the discretion to determine whether to suspend with 

pay, half pay, without pay or to summarily dismiss Deveaux from its service. This is 

mirrored in Article 21.8 which provides that major breaches of discipline should normally 

call for suspension or dismissal. Nowhere in the Industrial Agreement is there any 

requirement that the Bank first suspend Deveaux, rather than summarily dismissing him, 

if he committed a major breach warranting dismissal. 

   

27. As this is a matter of discretion for the Bank, the question is not whether I would have 

dismissed Deveaux in the circumstances, but whether dismissal was within the range of 

options open to a reasonable employer in the circumstances. Accordingly, in my judgment, 

the Bank did not breach Articles 21.4 or 21.8 by dismissing Deveaux as dismissal was 

clearly one of the options which it was entitled to exercise. 

 

Whether the Bank breached the grievance procedure set out in the Industrial Agreement? 

(As gleaned from ground 9 of the Notice of Appeal) 

 

28. The relevant articles of the Industrial Agreement that address this issue are as follows: 

 

“21.6 Grievances concerning suspension or dismissal of an employee shall 

commence at the appropriate stage of the Grievance Procedure. 

22.1 Employees have the right to seek redress for grievances relating to their 

employment. It is the aim of this procedure to provide a means by which 

employees can raise grievances and have them settled fairly and promptly. 

22.3 Grievances and complaints must be registered as soon as possible but 

in any event not later than thirty (30) working days after the occurrence of the 

event or conditions giving rise to the allegation. 

22.4 Failure to file any grievance within such period shall be deemed a 

waiver thereof. Failure to appeal a grievance from one stage to another within 

the time period hereafter provided shall constitute a waiver of the grievance.” 
(Emphasis added) 

 

29.  Article 21.6 clearly shows that the grievance procedure can commence either after a 

suspension or a dismissal. Notably, Article 22.1 makes it clear that it is the employee who 

has the right to seek redress for grievances. Accordingly, following his dismissal, Deveaux 

was the party required to initiate the grievance procedure. Importantly, he was required to 

do this within 30 days after 5th April, 2013 (the date he received his letter of dismissal). By 

failing to initiate his grievance within the stipulated 30 days, he waived the grievance 

(Article 22.4). If Deveaux had taken advantage of his remedy and initiated a grievance, this 

may have precluded the necessity of taking court action.  



27 
 

Disposition 

 

30. This Court has often said that it will not lightly interfere with the decision of a trial judge 

who has had the benefit of assessing the witnesses and actually hearing and considering 

their evidence as it emerges. Thus, where a trial judge has reached a conclusion on the 

primary facts, it is only in a rare case, such as where that conclusion was one (i) which 

there was no evidence to support, (ii) which was based on a misunderstanding of the 

evidence, or (iii) which no reasonable judge could have reached, that an appellate tribunal 

will interfere with it (Eden Butler Appellant and Island Hotel Company Limited 

SCCivApp & CAIS No. 210 of 2017 paragraphs 24-25). 

  

31. In this case, I cannot agree with the trial judge's finding that while the Bank “would wish 

that employees and persons who represent their organization act with the highest intention 

and integrity, this is not a realistic function. Mr. Deveaux's actions did not represent the 

highest level of integrity; however by no means was a fundamental aspect of his 

employment contract breached.” It is also incredulous that the judge admitted that 

Deveaux’s “actions might give way to suspicions of dishonesty” which is utterly 

incongruent with her conclusion that the same actions “did not admit of gross conduct and 

therefore warrant summary dismissal”. That determination was in my view unreasonable 

and irreconcilable. The only logical conclusion under the circumstances was that 

Deveaux’s actions amounted to gross misconduct and undermined the trust and confidence 

that the Bank would have required to retain him as an employee. 

 

32. In the premises, I am satisfied that Deveaux's dismissal was not unfair, nor was it wrongful. 

The appeal is allowed. The finding of unfair dismissal by the judge is quashed, and her 

award is set aside. The consequence of my decision to quash the finding of unfair dismissal 

effectively determines the Respondent's Notice; and it is dismissed. Finally, I note that for 

the disposition of this appeal, it was unnecessary to render an opinion on grounds 1, 10 and 

11 as set out in the Notice of Appeal. Finally, costs certified fit for two counsel are awarded 

to the Appellant, to be taxed if not agreed. 

         ___________________________________________ 

               The Honourable Sir Michael Barnett, P 

                   

          ___________________________________________ 

         The Honourable Madam Justice Crane-Scott, JA 

                        

                                          ___________________________________________ 

         The Honourable Mr. Justice Jones, JA 


