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   ******************************* 
Criminal appeal – Armed robbery – Burglary – Causing harm – Receiving – Possession of an 
unlicensed firearm - Juvenile – Voluntary bill of indictment – Balance between the interests of 
the child and the interests of the administration of justice - Section 3 of the Child Protection 
Act – Sections 150, 258 and 263 of the Criminal Procedure Code  
 
The appellant was charged with the indictable offences of armed robbery and burglary and the 
summary offences of causing harm, receiving and possession of an unlicensed firearm. At the 
time of his arraignment he was a 17 year old juvenile. The respondent proceeded by Voluntary 
Bill of Indictment (“VBI”) with respect to all of the matters. As a result, the appellant applied 
to the Supreme Court to have the VBI dismissed and to have his matters dealt with summarily. 
He relied on the Child Protection Act and section 263 of the Criminal Procedure Code. The 
application for dismissal was denied and the appellant now appeals that decision to this Court.  
 
Held: appeal dismissed; matter remitted to the Supreme Court for trial.  
 
In exercising her discretion the trial judge was required to consider the interests of the appellant 
as a child, together with the interests in the administration of justice in having the offences tried 
together. As the offences with which the appellant were charged were all part of a single event, 
it was in the interests of justice that they be tried together. 
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While this case involved a juvenile it did not involve the upbringing of a child or administration 
of a child’s property. As such, there was no duty of the Court to ascertain the feelings of the 
appellant. In the circumstances, the trial judge did not infringe upon the rights of the appellant 
under the Child Protection Act.  
 
 
R.B (a juvenile) and the Attorney General SCCrimApp. No. 205 of 2015 considered  
 

 

J U D G M E N T  

 

Judgment delivered by the Honourable Mr. Justice Jones, JA: 
 
Introduction 
 
1. The appellant at the time a child, aged 17 years old, was an 11th grade student. He was 

arraigned along with another juvenile in Magistrate’s Court No. 2 on 21 October 2016 on 
the charges of armed robbery, burglary (indictable offences) and causing harm, receiving 
and possession of an unlicensed firearm (summary offences). The respondent proceeded by 
Voluntary Bill of Indictment (“VBI”) on all the matters.  
 

2. He subsequently appeared in the Supreme Court before Archer-Minns, J. (“the trial judge”) 
on an application to dismiss the VBI served on him by the respondent and have his matter 
dealt with summarily in the Juvenile Court. Counsel for the appellant submitted that the 
matter was not in the correct forum as under the Child Protection Act and Section 263 of 
the Criminal Procedure Code (“CPC”), Chapter 91 the appellant was a child. The application 
was denied and the appellant now appeals the ruling of the trial judge.  
 

3. The grounds of appeal are: 
 

“1. The Learned Trial Judge erred in law when she ruled 
that the Respondent had power to file a Voluntary Bill of 
Indictment in the Supreme Court against the Appellant 
pursuant to Section 258 of the Criminal Procedure Code, 
Chapter 91, notwithstanding the provisions of Sections 
120 and 121 of the Child Protection Act, Chapter 132. 
 
2. The decision was unreasonable and cannot be 
supported having regard to all the circumstances of the 
Appellant and his case. 
 

3. The Learned trial judge erred in law when she failed to 
give any or sufficient weight to what was in the best 
interest of the child/Appellant and the welfare of the 
child/Appellant in accordance with Sections 3 and 4 of the 
Child Protection Act, Chapter 132 prior to making a 
determination in this matter.” 
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Ground One: (1) Was the  respondent entitled to proceed against the appellant by VBI 
under s.258 of the CPC despite the provisions of the CPA? 
 
4. At a case management hearing before the trial judge in the Supreme Court, counsel for the 

appellant argued that the matter was not in the correct court as provided for under the CPA 
and s.263 of the CPC. She asked that the matter be remitted for hearing in the Juvenile Court. 
In her ruling on the application by counsel for the appellant at trial the trial judge said: 

“12. Having considered the submissions of counsel for the 
defendants as well as the Crown, the relevant provisions 
of The Child Protection Act, The Penal Code and The 
Criminal Procedure Code Act, I am satisfied that in 
accordance with section 258 of The Criminal Procedure 
Code, the defendants having been charged with an 
indictable offence not specified in the Fifth Schedule of 
The Child Protection Act, (the Director of Public 
Prosecution) the Attorney General with whom the power 
was then vested was able to prefer the Voluntary Bill of 
Indictment against the defendants. Whilst, the court fully 
appreciates that other offences contained within the 
Indictment preferred could have been dealt with 
summarily, I can see no injustice per se for these offences 
which by their very nature are indictable/either way 
offences to be tried along with the indictable offence 
which is specified within the Fifth Schedule and does not 
fall within the provisions of section 120(4) of The 
Criminal Procedure Code Act. To do so, obviated the 
need for two separate trials to be conducted with respect 
to offences which were all part and parcel of the single 
event and which could all be properly heard before a 
jury. 

13. I am therefore of the view that the charges are 
properly before the court and so order that the trial of 
this matter continue in its usual manner.” 

5. Counsel for the appellant contends that s.3 of the CPA is decisive on this issue. First, the 
requirement in s.3 of the CPA providing that the welfare of the child is paramount is 
entrenched in Art. 40 of the United Nations Charter for Human Rights. It is important that 
this provision be applied whenever matters relating to children are considered. 
Consequently, the appellant now argues before us that the decision of the trial judge to order 
that the appellant’s case proceed by way of VBI in the Supreme Court with a jury was not 
in the best interest of the appellant who was a child under the CPA. 

 
6. Section 3 of the CPA provides that: 

“3. (1) Whenever a determination has to be made with 
respect to  

(a) the upbringing of a child; or 
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(b) the administration of a child's property or the 
application of any income arising from it,  

the child's welfare shall be the paramount consideration. 

(2) In all matters relating to a child, whether before a 
court of law or before any other person, regard shall be 
had to the guiding principle mentioned in subsection (1) 
and that any delay in determining the question is likely to 
be prejudicial to the welfare of the child. 

(3) In determining any question relating to circumstances 
set out in paragraphs (a) and (b) of subsection (1), the 
court or any other person shall have regard in particular 
to: 

(a) the ascertainable wishes and feelings of the 
child concerned considered in the light of his or 
her age and understanding; 

(b) the child's physical, emotional and educational 
needs; 

(c) the likely effects of any changes in the child's 
circumstances; 

(d) the child's age, sex, background and any other 
circumstances relevant in the matter; 

(e) any harm that the child has suffered or is at the 
risk of suffering; 

(f) where relevant, the capacity of the child's 
parents, guardians or other persons involved in 
the care of the child in meeting his or her needs.” 
 

7. In support of her submissions, counsel for the appellant relies on the case of R.B (a juvenile) 
and the Attorney General SCCrimApp. No. 205 of 2015 in which the Court said at para. 
5 in relation to s.3 of the CPA that: 

“5. It is clear on a reading of the above, that subsections 
(1), (2) and (3) relate to a determination regarding the 
upbringing of a child; and the administration of a child’s 
property or the application of any income arising 
therefrom. In my view the purpose of subsection two is to 
clearly state that in deciding these types of matters 
whether before a court of law or before any person the 
child’s welfare shall be of paramount consideration. 

6. The above interpretation of section 3 does not mean 
that in matters outside of the purview of the section the 
guiding principle mentioned therein does not maintain.  
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Section 4(c) of the Child Protection Act incorporated into 
Bahamian law the United Nations Convention on the 
Right of the Child (“the Convention”), subject to any 
reservations that apply to The Bahamas and with the  
appropriate modifications to suit the circumstances that 
exist in The Bahamas with due regard to its laws.  

7. Article 3 of the Convention states, “that the best 
interests of children must be the primary concern in 
making decisions that may affect them...”. 
Notwithstanding the side note to section 3 describing the 
section The Guiding Principle, it is, in my view, through 
article 3 by way of section 4(c) that the guiding principle 
is incorporated into Bahamian law for all matters outside 
of those described in Section 3(1) of the Child Protection 
Act.” 

8. However, s.258 of the CPC specifically provides for the circumstances for the laying of a 
VBI. It provides that: 

“258. (1) Notwithstanding any rule of practice or 
anything to the contrary in this or any other written law, 
the Attorney-General may file a voluntary bill of 
indictment in the Supreme Court against a person who is 
charged before a magistrate’s court with an indictable 
offence whether before or after the coming into operation 
of this section, in the manner provided in this section.  

(2) … 

(3) Upon the filing of a voluntary bill, the Registrar shall 
issue a summons requiring the attendance of the accused 
person before a judge at a date specified in the summons, 
which date shall not be earlier than seven days after 
service upon the accused person of the documents 
mentioned in paragraph (c) of subsection (2). 

(4) Where a voluntary bill is filed against a person who is 
before a magistrate’s court charged with an offence 
triable on information, the prosecutor shall, within a 
reasonable time after the filing of the voluntary bill, 
produce to the magistrate and to the person charged, 
respectively, a copy of the voluntary bill and of the 
relevant summons issued by the Registrar under 
subsection (3). 

(5) Where a voluntary bill and summons have been 
produced to a magistrate pursuant to subsection (4), the 
magistrate, in accordance with the provisions of the Bail 
Act, 1994, may admit the person charged under the 
voluntary bill, to bail conditioned to appear before the 
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Supreme Court on the relevant date specified in the 
summons or remand him into custody so to appear; and, 
upon so admitting the person charged to bail or 
remanding him into custody, the jurisdiction of the 
magistrate to deal with him in respect of the charge shall 
cease, but the warrant of the magistrate shall be sufficient 
authority for the detention of the person named therein, 
by the officer in charge of any prison. 

(6) The provisions of sections 141 to 144 shall mutatis 
mutandis apply to an accused person against whom a 
voluntary bill is filed as if that person were a person who 
has been committed for trial by a magistrate. 

(7) … 

(8) Upon the appearance before the judge of an accused 
person against whom a voluntary bill is filed, the 
voluntary bill shall be read over to him by the Registrar 
and the accused person shall be required to plead 
instantly thereto, unless he shall object that copies of the 
documents mentioned in paragraph (c) of subsection (2) 
have not previously been served upon him or he raises 
objection to the voluntary bill as in this Code provided. 

(9) … 

(10) … 

(11) … 

(12) In this section, the term “voluntary bill” means a 
voluntary bill of indictment filed by the Attorney-
General in accordance with the provisions of this 
section.” 

9. Furthermore, the trial judge has a duty to balance any prejudice to the appellant on being 
tried for more than one offence on the same indictment vis-à-vis the adverse effect on the 
administration of justice by the conduct of two trials for offences arising from a single 
event. The trial judge took the view that there was no prejudice to the appellant in being 
charged with more than one offence in the same indictment as they were all part of a single 
event. 
 

10. Section 150 (3) of the CPC provides that: 

“150. (3) Where, before a trial upon information or at any 
stage of such trial, the court is of the opinion that the 
accused may be prejudiced or embarrassed in his defence 
by reason of being charged with more than one offence in 
the same information...the court may order the separate 
trial of any count or counts in such information…” 
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11. The judge ruled in this case: 

“12. Having considered the submissions of counsel for the 
Defendants as well as the Crown , the relevant provisions 
of the Child Protection Act, The Penal Code, and the 
Criminal Procedure Code Act, I am satisfied that in 
accordance with section 258 of the Criminal Procedure 
Code, the Defendants having been charged with an 
indictable offence not specified in the Fifth Schedule of 
the Child Protection Act (The Director of Public 
Prosecutions) the Attorney General with whom the 
power as vested was able to proffer the Voluntary Bill Of 
Indictment against the Defendants...” 

12. In The Attorney General v Hall [2016] UKPC 28 at (pages 19 - 20) the Privy Council 
said: 

“46. … (a) The effect of the Criminal Procedure Code is 
not to limit offences for mode of trial purposes to the 
three categories postulated by the Court of Appeal. 

(b) For the purposes of mode of trial, offences in the 
Bahamas may be categorised in four groups: (i) offences 
which are triable only by judge and jury in the Supreme 
Court, (ii) offences which are triable either way without 
the accused having any right to elect trial by jury, (iii) 
offences which are triable either way but in relation to 
which the accused has a right to elect trial by jury 
pursuant to section 214 and Schedule 3 of the Criminal 
Procedure Code and (iv) offences which are triable only 
summarily. 

… 

(d) The Attorney General’s power to prefer a voluntary 
bill of indictment is now the subject of statutory 
definition in section 258 of the Criminal Procedure Code. 
That section requires the offence to be “an indictable 
offence” as defined in section 2. The consequence of the 
definition in section 2 is that a voluntary bill can only be 
preferred in relation to categories (i) and (iii) set out in 
conclusion (a) above.” 
 

13. Paragraph 34 of the Hall decision says: 
 

“34. However, it is a condition for the exercise by the 
Attorney General of the section 258 power to prefer a 
“voluntary bill of indictment”, and thus to get the 
accused by that route before the Supreme Court, that he 
be charged with “an indictable offence”: see section 
258(1)…” 
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14. We accept that the judge was correct to find that section 258 of the CPC applied to the 
appellant having been charged with indictable offences not specified in the Fifth Schedule 
of The Child Protection Act. Accordingly, the Attorney-General was able to prefer the VBI 
against the appellant. Furthermore, the judge was entitled to take the view that all the 
offences contained in the indictment were part of a single event and in the interest of justice 
should be tried together. Accordingly, the appellant fails on this ground.  
 

15. Grounds two and three can conveniently be considered together. 
 
Grounds Two and Three: (2) Was the  decision of the trial judge unreasonable having 
regard to the circumstances of the Appellant and his case? (3) Did the trial judge take 
into account the best interest of the Appellant under the Child Protection Act? 

16. Under these grounds the appellant argues two points. First, that in its role as a juvenile 
court the primary focus of the trial judge ought to be the interest and welfare of the child 
and that this failure makes the decision unreasonable. Secondly, the appellant argues that 
the trial judge failed to consider the effects of a jury trial on the appellant. However, in our 
view the arguments of the appellant are without merit for two reasons. First, this case does 
not involve the upbringing of a child or administration of a child’s property. In those 
circumstances, there was no duty of the Court to ascertain the feelings of the appellant. 
Secondly, in the exercise of her discretion the trial judge was called upon to balance the 
interest of the appellant as a child together with the interest of the administration of justice 
in having the offences tried together. We are of the view that the trial judge  did not infringe 
the rights of the appellant under the CPA.  

 
Conclusion and Disposition 
 
17. For all the above reasons, we are of the opinion that the trial judge properly exercised her 

undoubted discretion to make the orders that were made and that the the rights of the 
appellant under the CPA were not contravened. Consequently, the appeal is dismissed, and 
the matter remitted to the Supreme Court for trial.  

 

 

_______________________________________ 
The Honourable Mr. Justice Jones, JA 

 

 

_______________________________________ 
The Honourable Mr. Justice Evans, JA 

 

 

_______________________________________ 
The Honourable Madam Justice Bethell, JA 


