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Criminal Appeal- Murder -Bail Application– Appeal against the refusal of Bail- Bail 

(Amendment) Act 2011, Sect 4(2) and 4(3)-Judicial Discretion- Primary considerations on a Bail 

Application 

On the 9 October 2019 the appellant was charged with the 15 September 2019 murder of 

Anthony Wright. On the 17 January 2020, the appellant was charged with an additional murder 

and two counts of attempted murder. The appellant was arraigned in the Supreme Court and on 
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the 30 September 2020 was denied bail by Madam Justice Cheryl Grant-Thompson. The 

appellant now appeals this decision. 

Held: Appeal allowed. The decision of the Judge to deny the appellant bail is quashed. The 

appellant is to be released on $25,000.00 bail with three sureties. The appellant is to report to the 

East Street South Police Station each Monday, Wednesday and Friday before 6:00pm. The 

appellant is not to interfere with the witnesses in his case. The appellant is to be fitted with an 

electronic monitoring device prior to his release. Any breach of a condition imposed renders the 

appellant liable to further remand. 

 

No substantial grounds have been disclosed in this case to support a conclusion that the appellant 

would abscond and not appear for trial.  As stated in Hurnam “the seriousness of the crime 

alleged and the severity of the sentence faced are not, without more, compelling grounds 

for inferring a risk of flight ..." it follows that there must be shown, substantial grounds for 

believing that the applicant would not surrender to custody or appear for trial. There is no 

evidence to suggest that the appellant would  not appear for his trial. The Judge is required to 

consider whether there are conditions that may be imposed that would, as far as possible, ensure 

that the appellant appear for his trial. It is only the severity of the charge and the inference of 

flight in the instance where no form of bail condition could mitigate or minimize that flight that 

can support the Judge's refusal of bail. 

 

The Judge’s finding for refusal of bail on the ground that  the release of the appellant on bail 

would be detrimental to public safety is without merit as there has been no evidence provided by 

the respondent to support the conclusion that while on bail the appellant would breach public 

safety. 

The judge concluded that the evidence against the appellant was cogent. However, the alleged 

inconsistencies in the evidence of witnesses and the recanting of statements and what weight 

may be attached to the evidence of such inconsistent or recanting witnesses are within the 

province of the jury; and does not call for an evaluation by the judge. 

 

Cordero McDonald v The Attorney General SCCrApp. No. 195 of 2016 considered 

Hurnam v The State (Mauritius) [2005] UKPC 49 followed 

Jevon Seymour v Director of Public Prosecutions SCCrApp. No. No.115 of 2019 considered  

R v Gumbs 19 Cr. App. R 74 considered 

Richard Hepburn v The Attorney General SCCrApp & CAIS No. 276 of 2014 considered 

Shaquille Culmer v Regina SCCrApp & CAIS No. 98 of 2020 considered 

The Attorney General v Bradley Ferguson, et al SCCrApp Nos. 57, 106, 108 and 116 of 2008 

considered 

The State v Dlamini, Dladla and Others, Joubert and Schietekat [2000] 2 LRC 239 considered 

Vasyli v. The Attorney General [2015] 1 BHS J. No. 86 considered 
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JUDGEMENT 

______________________________________________________________________________ 

 

Judgement Delivered by the Honourable Mr. Justice Jon Isaacs, JA: 

 

1. The appellant and one Eduardo Carey stand charged with the murder of Anthony Wright 

which is alleged to have occurred on 15 September 2019. The appellant was charged with 

the offence on 9 October 2019. The appellant has been charged subsequently with the 

offences of murder and attempted murder (two counts). The appellant applied for bail 

before Madam Justice Cheryl Grant-Thompson ("the Judge"); and on 30 September 2020, 

she denied his application. The appellant is dissatisfied with the Judge's decision and has 

appealed to this Court. 

 

2. The grounds of the appeal are, in the main, as follows: 

 

 

i. That the learned judge erred in law by denying bail on 

the ground that this appellant would abscond as there 

was no evidence to support the same.  

 

ii. That the learned judge erred in law by denying this 

appellant on the ground that he was a threat to public 

safety as there was no evidence to  support the same.  

 

iii.  That the learned judge erred in law by unreasonably 

attaching too much  weight to the appellant’s two 

convictions for vagrancy.  

 

iv. The learned judge erred in law in coming to the 

conclusion that the  evidence against the appellant is 

cogent.  

 

v. The learned judge erred in law by not addressing 

and/or inadequately  those oral submissions. 
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vi. The learned judge erred in law by failing to address 

the issue of the recanting statement of the sole witness 

in the murder and two attempted  murder charges.  

 

vii. The earned judge did not address the effect on the 

cogency of the evidence on the murder charge whereby 

two prosecution witnesses gave inconsistent statements 

as to who the driver of the vehicle was from which 

shots were fired." 

Brief Facts of Incident 

3. On the day the shooting is alleged to have occurred, Anthony Wright was in the company 

of his son, Rayvaughn Pinder ("Pinder"), when, as Pinder told it, a white right-hand drive 

Japanese vehicle drove up. The vehicle was being driven by the appellant who Pinder had 

known for over five years. He also knew the appellant by his nickname, "Crime". A male 

dressed in a black hoodie jacket with a white cloth tied around his face was a shooter. 

Another white right-hand Japanese vehicle pulled up; and as Pinder ran away, he heard a 

second set of gunshots. 

 

4. An anonymous witness is alleged to have stated that he had a conversation with the 

deceased before the incident and he was able to identify Eduardo Carey aka "Machine" as 

being on the scene. This witness also is said to have seen two white right-hand Japanese 

vehicles and he heard two sets of shots. 

The Bail hearing 

5. The appellant had filed an affidavit in support of his application for bail before the Judge 

and had averred, inter alia, that he was on remand for two counts of murder and two 

counts of attempted murder; that  he would not interfere with the prosecution's witnesses 

if granted bail; and that he had two previous convictions for vagrancy.  

 

6. The respondent opposed the application for bail on the grounds that the evidence against 

the appellant was cogent and there had been no undue delay in the prosecution of the 

appellant's case. It is not clear why the respondent included the undue delay issue since 

the appellant had not relied on that  factor as a reason for bail to be granted to him. The 

decision of Crane-Scott, JA in Jevon Seymour v Director of Public Prosecutions 

SCCrApp. No.115 of 2019 makes a clear distinction between the grounds of delay and 

the general right to bail. 

The Judge's Decision 

7. The Judge set out her reasons for denying the appellant's bail application at paragraph 6 

of her ruling. She said: 

"6. I therefore exercise my discretion not to grant to the 

applicant bail for the following reasons:  
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a. The applicant will be tried within the three (3) year 

period that Parliament has determined to be 

reasonable;  

 

b. The applicant has not satisfied the court that he is of 

good  character, which according to the Bail Act is a 

primary consideration, due to his previous conviction 

for Vagrancy (2 Counts);  

 

c. I am not satisfied that if granted bail the applicant 

would return for trial; and  

 

d. I further find that the various conditions that are 

available to the court such as the applicant being 

electronically monitored or  reporting to a police station 

is not sufficient to eliminate or minimize the risk of the 

applicant absconding from trial." 

"29. After my review of the evidence against the applicant, I 

have  concluded that it raises a reasonable suspicion of the 

commission of the offence such as to justify the deprivation of 

liberty by arrest, charge, and detention." 

8. The Judge repeated her reasons for not granting bail at paragraph 49 of her ruling. She  

stated as follows: 

"49. The applicant is denied bail for the following reasons. 

1. The  applicant’s trial will be conducted in a reasonable time 

and therefore the consideration according to section 4(2)(a) of 

the Bail (Amendment) Act 2011 has not been satisfied in my 

view; 

2. The applicant does have previous convictions, and therefore 

the primary consideration according to section 4(2B) of the 

Bail (Amendment) Act 2011 has not been satisfied in my view; 

3. The applicant if granted bail is likely to abscond due to the 

severity of the charges as well as the evidence against him 

raising a reasonable suspicion of the commission of the offense; 

and;  

4. I therefore also deny bail in the public interest. The release 

of the  applicant on bail would in my view be detrimental to 

the protection and safety of the public which is paramount." 

9. On my reading of the appellant's case, it does not appear that he was applying for bail on 

the basis of undue delay in bringing his case on for trial. On a reading of the Judge's 
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assessment of the respondent's case, the only real reason for their objection to bail being 

granted to the appellant, was the cogency of the evidence. 

The Appeal 

10. It is perhaps appropriate that I begin with the observations of Lord Hewart, LCJ in R v 

Gumbs 19 Cr. App. R 74 pertaining to the function of an appellate court when 

considering an appeal against the exercise of a discretion by a lower court: 

 

"Two principles from time to time have been mentioned in this 

Court, and in some cases they may have to be considered 

together. One is that this Court never interferes with the 

discretion of the Court below merely on the ground that this 

Court might have passed a somewhat different sentence; for 

this Court to revise a sentence there must be some error in 

principle." 

 

11. Additionally, as Adderley, JA said in Richard Hepburn v The Attorney General 

SCCrApp & CAIS No. 276 of 2014, at paragraphs 42, the question for the Court was not 

whether the members of the Court would have granted bail to the applicant had they 

heard the bail application, but whether the judge exercised his discretion judicially. He 

continued at paragraph 43: 

"If there was no error of law and the judge exercised his 

discretion reasonably within the allowable parameters, it is not 

the function of an appellate court, and it would be wrong in 

principle to set aside the decision of the judge below simply 

because we would have come to a different decision." 

12. With this appreciation for the role of an appellate court in a bail appeal, I proceed to set 

out that part of the relevant provision of the Bail Act. 

 

13. The appellant faces charges involving murder, an offence that has been included in Part C 

of the First Schedule to the Bail Act. Part C states, inter alia, as follows: 

  "PART C (Section 4(3))  

Kidnapping — section 282, Ch. 84;  

Conspiracy to commit Kidnapping — sections 282 and 89(1), 

Ch. 84;  

Murder — section 291, Ch. 84;  

Conspiracy to commit Murder — sections 291 and 89(1), Ch. 

84;" 

14. Section 4(2)and (3) of the Bail (Amendment) Act, 2011 permits the grant of bail to those 

charged with a Part C offence: 
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" (2) Notwithstanding any other provision of this Act or any 

other law, any person charged with an offence mentioned in 

Part C of the First Schedule, shall not be granted bail unless 

the Supreme Court or the Court of Appeal is satisfied that the 

person charged - 

a) has not been tried within a reasonable time;  

 

b) is unlikely to be tried within a reasonable time; or  

 

c) should be granted bail having regard to all the relevant 

factors including those specified in Part A of the First 

Schedule and  subsection (2B), 

and where the court makes an order for the release, on baiI, of 

that person  it shall include in the record a written statement 

giving the reasons for the  order of the release on bail.  

 (2A) For the purpose of subsection (2)(a) and (b) -  

a) without limiting the extent of a reasonable time, a 

period of three years from the date of the arrest or 

detention of the person charged shall be deemed to be a 

reasonable time;  

b) delay which is occasioned by the act or conduct of the 

accused is to  be excluded from any calculation of what 

is considered a reasonable time.  

(2B) For the purpose of subsection (2)(c), in deciding whether 

or not to grant bail to a person charged with an offence 

mentioned in Part C of the  First Schedule, the character or 

antecedents of the person charged, the need to protect the 

safety of the public or public order and, where  appropriate, 

the need to protect the safety of the victim or victims of the 

alleged offence, are to be primary considerations.  

(3) Notwithstanding any other enactment, an application for 

bail by a person who has been convicted and sentenced to a 

term of imprisonment in respect of any offence mentioned in 

Part D of the First Schedule shall lie to the Supreme Court or 

the Court of Appeal.  

(3A) Notwithstanding section 3 or any other law, the 

Magistrates Court shall not have jurisdiction for the grant of 

bail in respect of any person charged with an offence 

mentioned in Part C or Part D of the First Schedule." 

   "PART A  
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In considering whether to grant bail to a defendant, the court 

shall have regard to the following factors: 

(a) Whether there are substantial grounds for believing that 

the defendant, if released on bail, would- 

 i. Fail to surrender to custody or appear at his trial; 

 ii. Commit an offence whilst on bail; 

 iii. Interfere with witnesses or otherwise obstruct the 

course of justice, whether in relation to himself or any other 

person; 

(b) Whether the defendant should be kept in custody for his 

own protection or, where he is a child or young person, for his 

own welfare; 

 ... 

(g) the nature and seriousness of the offence and the nature 

and strength  of the  evidence against the defendant;"  

15. It may be seen, therefore, that in addition to the Part A factors, a judge hearing a bail 

application for a Part C offence, must in the exercise of the discretion conferred by 

subsection 4(2)(c), also give primacy to the matters mentioned in subsection 4(2B), 

namely: the character and antecedents of the person charged, the need to protect the 

safety of the public or the public order and where appropriate, the need to protect the 

safety of the victim or victims of the alleged offence.  

The Appeal 

Ground 1. - That the learned judge erred in law by denying bail on the ground that this 

appellant would abscond as there was no evidence to support the same 

16. Lord Bingham of Cornhill stated, inter alia, at paragraph 15 of Hurnam v The State 

(Mauritius) [2005] UKPC 49, as follows: 

"[15] It is obvious that a person charged with a serious offence, 

facing a severe penalty if convicted, may well have a powerful 

incentive to abscond  or interfere with witnesses likely to give 

evidence against him, and this risk  will often be particularly 

great in drugs cases. Where there are reasonable grounds to 

infer that the grant of bail may lead to such a result, which 

cannot be effectively eliminated by the imposition of 

appropriate  conditions, they will afford good grounds for 

refusing bail." 

17. Lord Bingham went on to say, inter alia, at paragraph [16]: 
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"The European Court has, realistically, recognised that the 

severity of the sentence faced is a relevant element in the 

assessment of the risk of absconding or re-offending (see, for 

example, Ilijkov v Bulgaria (Application no 33977/96, 26 July 

2001, unreported)), para 80, but has consistently insisted that 

the seriousness of the crime alleged, and the severity of the 

sentence faced are not, without more, compelling grounds for 

inferring a risk of flight ..." 

18. In Vasyli v. The Attorney General [2015] 1 BHS J. No. 86, Allen, P stated at paragraph 

12 of her judgment:  

"12. On a true construction of section 4 (2) and paragraph (a) 

(i) of Part A of the Bail Act, and notwithstanding the 2014 

Amendment, I am still of the view that bail may only be denied 

if the State is able to demonstrate that there are substantial 

grounds for believing that the applicant would not surrender 

to custody or appear for trial. In assessing whether there are 

substantial grounds for such belief, the court shall also have 

regard to the  nature and seriousness of the offence and the 

nature and strength of the  evidence against an applicant as 

prescribed in paragraph (g) of Part A." [Emphasis added] 

19. There was no evidence placed before the Judge by the respondent to controvert his 

averment that he would appear for his trial. The only basis for the Judge's refusal to 

refuse the bail application in relation to this aspect of the case, namely, possibility of 

absconding, is the inference spoken to by Lord Bingham of Cornhill in Hurnam (Supra) 

where those charged with serious offences may be tempted to abscond to avoid their 

trials. 

 

20. In Shaquille Culmer v Regina SCCrApp & CAIS No. 98 of 2020, Barnett, P, in an ex 

tempore decision in an appeal against the refusal to grant bail, said at page 2 of the record 

" In paragraph 15 of her decision, the judge noted that there 

was no specific evidence before the court that the applicant did 

not surrender to custody and did not appear for trial, and the 

court then said: "[...] The Court can implement a curfew, or 

allow the applicant to surrender his passport; however, having 

taken into account above, it is likely that the applicant  would 

not appear to trial and any implementation of conditions may 

not be  effective." Given that there is no evidence that the 

applicant is not likely to appear for trial and given the fact that 

on previous bail granted that he did, in fact, appear for trial, 

we are satisfied that the reasoning of the judge  cannot be 

sustained and that this is a proper circumstance in which bail 

ought to be granted 
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21. The Court then went on to grant the applicant bail with conditions, for example, 

electronic monitoring and a curfew. 

 

22. Unlike the applicant in Culmer (Supra), who had a track record of appearing at court 

while on bail, the appellant had none. However, there was no evidence to suggest that the 

appellant would not likewise appear for his trial. As I have stated earlier, it is only the 

severity of the charge and the inference of flight which no attached condition could 

mitigate or minimize, that could possibly support the Judge's refusal of bail. 

 

23. Despite her view that the appellant may flee if granted bail, the Judge is required to 

consider whether there are conditions that may be imposed that would as far as possible 

ensure that the appellant appear for his trial. Crane-Scott JA at paragraph 49 of her 

judgment in Jevon Seymour v Director of Public Prosecutions SCCrApp. No.115 of 

2019  reiterated with apparent approval, the dicta of Lord Bingham at paragraph 16 of his 

decision in Hurnam. I repeat his dictum in part: 

 

"Accordingly, if the learned judge concluded that the appellant 

might be tempted to abscond, in the proper exercise of his 

discretion, he ought also to have proceeded to consider whether 

that risk could nonetheless be effectively eliminated by the 

imposition of appropriate conditions.” 

24. It should be noted that the Board in Hurnam agreed with the following passage in the 

judgment of the court in Maloupe v District Magistrate of Grand Port [2000] MR 

264: 

"The rationale of the law of bail at pre-trial stage is, 

accordingly, that a person should normally be released on bail 

if the imposition of the conditions  reduces the risks referred 

to above - i.e. risk of absconding, risk of  interfering with the 

administration of justice, risk to society - to such an extent that 

they become negligible having regard to the weight which the 

presumption of innocence should carry in the balance. When 

the imposition of the above conditions is considered to be 

unlikely to make any of the above  risks negligible, then bail is 

to be refused." 

 

25. The Judge's ruling discloses that she did consider the imposition of conditions; but found 

that none could effectively eliminate the risk of the appellant absconding. 

 

26. Nevertheless, this ground is predicated on the Judge relying on an inference of flight 

where there was no evidence placed before her to support a conclusion that the appellant 

would flee. As the authorities seem to show, such a reliance is within the permissible 

ambit of consideration of a judge given the severity of the charge; However as stated in 

Hurnam “the seriousness of the crime alleged and the severity of the sentence faced 

are not, without more, compelling grounds for inferring a risk of flight ..." it follows 
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that there must be shown, substantial grounds for believing that the applicant would 

not surrender to custody or appear for trial. No substantial grounds have been 

disclosed in this case. I hold the view, that in the absence of such substantial grounds, 

which is the first step in the Judge's deliberations, the substratum for her refusal of the 

grant of bail has been eroded. In the premises, there is merit in this ground. [Emphasis 

Added] 

Ground 2. - That the learned judge erred in law by denying this appellant on the ground 

that he was a threat to public safety as there was no evidence to support the same 

27. One of the reasons the Judge gave for the refusal of bail to the appellant was that it was in 

the public's interest; and that: "The release of the applicant on bail would in my view 

be detrimental to the protection.. and safety of the public which is paramount". The 

appellant argued that there was nothing before the Judge to even suggest a basis for this 

conclusion. I agree. The respondent was obligated to provide some evidence to support a 

finding that the release of the appellant on bail would somehow result in possible 

breaches of the peace. In the absence of such evidence, the Judge could not properly find 

that to be the case. 

Ground 3. - That the learned judge erred in law by unreasonably attaching too much 

 weight to the appellant’s two convictions for vagrancy 

28. The antecedents of an applicant for bail is an important factor to be taken into account by 

a court considering the application. This record may provide a barometer for the 

likelihood of the applicant to commit other offences while on bail. Although a court is 

obliged to have regard to the antecedents of an applicant for bail, little weight should be 

given to offences that are as trivial as vagrancy. That offence is committed merely by 

being found to have contravened section 3 of the Vagrancy Act. It is essentially a 

victimless crime and may be committed by persons who are merely in a penurious state. 

 

29. Despite the Judge alluding to the vagrancy offences, her treatment of them cannot be 

characterised as unreasonable when regard is had to her ruling at paragraph 43. She said: 

" 43. Given the applicant’s antecedents, I find that the various 

conditions that are available to the court such as the applicant 

being electronically  monitored or reporting to a police station 

is not sufficient to eliminate or minimize the risk of the 

applicant absconding from trial." 

30. The offence of vagrancy, for which the appellant was twice convicted, and could, 

pursuant to section 4 and the Second Schedule of the Vagrancy Act, be deemed a rogue 

or vagabond. Both terms have unfavourable connotations and suggest the offender is a 

reprobate of no fixed address. The condition of a vagrant would be a significant factor for 

a court trying to determine an address where the applicant can be contacted or found. 

Thus, it cannot be said that the Judge placed undue emphasis on the applicant's vagrancy 

convictions. 

 

31. This ground is without merit. 
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Ground 4. - That the learned judge erred in law by coming to the conclusion that the 

evidence against the appellant is cogent. 

Ground 6. - The learned judge erred in law by failing to address the issue of the recanting 

statement of the sole witness in the murder and two attempted murder charges.  

Ground 7. - The learned judge did not address the effect on the cogency of the evidence on 

the murder charge whereby two prosecution witnesses gave inconsistent statements as to 

who the driver of the vehicle was from which shots were fired." 

32. These three grounds are considered together inasmuch as they may be addressed using 

the same logic and law. The question of the sufficiency of the Prosecution's evidence is a 

matter for a jury. This is not to say that a judge viewing the facts cannot form an 

impression about the strength of the Prosecution's case, for example, there is 

photographic or video evidence along with a tracking report obtained through an attached 

electronic monitoring device all of which showing that the accused person was at an 

entirely different location than where the offence is alleged to have happened, it would be 

perverse of a judge in those circumstances to view the case against that person as cogent 

. 

33. However, where the case against the accused person is supported by statements of  

eyewitnesses or purported confessions that tend to suggest the applicant for bail may be 

involved in the offence charged, a judge may conclude that the evidence against the 

appellant is cogent. 

  

34. Alleged inconsistencies in the evidence of witnesses and the recanting of statements and 

what weight may be attached to the evidence of such inconsistent or recanting witnesses 

are within the province of the jury; and does not call for an evaluation by the judge. 

 

35. In Cordero McDonald v The Attorney General SCCrApp. No. 195 of 2016, Allen, P 

said at paragraph 34: 

 

 

"34. As this Court has said on many occasions, it is not the 

duty of a judge considering a bail application to decide 

disputed facts or law. Indeed, it is  not expected that on such 

an application a judge will conduct a forensic examination of 

the evidence. The judge must simply decide whether the 

evidence raises a reasonable suspicion of the commission of the 

offences by the appellant, such as to justify the deprivation of 

his liberty by arrest,  charge, and detention. Having done that 

he must then consider the relevant factors and determine 

whether he ought to grant him bail." 

36. The dicta of Allen, P echoed that of the Court differently constituted in The Attorney 

General v Bradley Ferguson, et al SCCrApp Nos. 57, 106, 108 and 116 of 2008 where 

Osadebay, JA said at paragraph 110: 
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"It seems to me that the learned judge erred in relying on his 

assessment of the probative value of the evidence against the 

respondent to grant him bail. That is for the jury at the trial. 

As stated by Coleridge J in Barronet's case cited earlier - the 

defendant is not detained in custody because of his guilt but 

because there are sufficient probable grounds for the charge 

against him, so as to make it proper that he should be tried and 

because the detention is necessary to ensure his appearance at 

trial." 

37. In Bradley Ferguson (Supra) , Sawyer, P observed, inter alia, at paragraph 83: 

"And as Lord Bingham pointed out in Hurnam’s case, the 

Strasbourg  jurisprudence recognizes that in considering 

whether to release a person  accused of serious crimes (like 

those in Part C of the First Schedule to the Bail Act), a judge 

may refuse bail on five grounds – the risk of the accused 

absconding; the risk of the accused interfering with the course 

of justice;  preventing crime, preserving public order and 

the necessity to protect the  accused – and, in addition, the 

judge should recognise that the severity of the penalty if 

convicted, is a matter to bear in mind when considering 

whether an applicant for bail may abscond or re-offend if 

granted bail. A judge should also bear in mind the character or 

antecedents of an applicant for bail when considering whether 

or not to grant bail to that  applicant – see R v Phillips and H 

M Post Master General v Whitehouse  cited in paragraph 

29 above." 

38. In The State v Dlamini, Dladla and Others, Joubert and Schietekat [2000] 2 LRC 

239 - a case referred to by Sawyer, P in Bradley Ferguson (Supra) at paragraph 75, et 

sec -the Constitutional Court of the Republic of South Africa, held that the impugned 

statutory provisions which prohibited the grant of bail except where such grant was “in 

the interests of justice” did not contravene the Constitution of that country. While giving 

the judgment of the court, Kreigler, J said at paragraphs (4) through (10): 

"(4) Section 35 (1) (f) of the Constitution acknowledges that 

persons may  be arrested and detained for allegedly having 

committed offences but such arrestees are entitled to be 

released on reasonable conditions if the  interests of justice 

permit.  

(5) Deciding whether the interests of justice permit such 

release, and  determining appropriate conditions, is an 

exercise to be performed  judicially in accordance with the 

procedure laid down in s. 60 of the CPA.  
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(6) Although a bail application is a formal court proceeding, it 

is relatively  informal, inherently urgent and serves a 

uniquely interlocutory purpose  distinct from that of the 

trial; the issue is not guilt but where the  interests of justice lie 

in relation to bail.  

(7) In determining where the interests of justice lie, the 

essential exercise is  to ascertain the relevant circumstances by 

using as guide the checklist of relevant factors against the 

grant of bail provided in sub-s (4), as particularized in sub-ss 

(5) to (8A), and of those for the grant of bail provided in sub-s 

(9).  

(8). With regard to the factors both for and against the grant of 

bail, the checklist is not exhaustive, and the court has to 

consider any other  relevant factor.  

(9) In seeking to establish the presence of such factors the court 

is to act as proactively and inquisitorially as may be necessary.  

(10) Having established all relevant factors, the court must 

weigh up the  pros and cons of bail judicially, keeping in mind 

the possibilities of using appropriate conditions to minimise 

possible risks." 

Ground 5. - The learned judge erred in law by not addressing and/or inadequately those 

oral submissions. 

39. Counsel for the appellant joined this ground with Grounds 3 and 6. Inasmuch as I have 

found no merit in either of those grounds, and I am satisfied on a reading of the Judge's 

ruling that she did address the appellant's submissions adequately, I find that there is no 

merit in this ground. 

 

Conclusion 

40. The challenge to the Judge's decision not to grant bail to the appellant did not adequately 

encompass the consideration of conditions she could impose to rebut the inference that 

the appellant may abscond. She found as follows:  

"d. I further find that the various conditions that are available 

to the  court such as the applicant being electronically 

monitored or  reporting to a police station is not sufficient to 

eliminate or minimize the risk of the applicant absconding 

from trial." 

41.  In addition to our finding that the inference drawn by the learned Judge was 

unreasonable having regard to the absence of evidence to support the same we also note 
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that the incantation adopted by the Judge does not condescend to explain why the 

conditions are not sufficient. Other than the purported inference of flight due to the 

seriousness of the charge, there is nothing substantial to suggest he will, or is likely to, 

abscond. 

 

42. In the premises, I would set aside the Judge's decision to deny the grant of bail to the 

appellant.  

 

43. The appeal is allowed. The decision of the Judge to deny the appellant bail is quashed. 

The appellant is to be released on $25,000.00 bail with three sureties. The appellant is to 

report to the East Street South Police Station each Monday, Wednesday and Friday 

before 6:00pm. The appellant is not to interfere with the witnesses in his case. The 

appellant is to be fitted with an electronic monitoring device prior to his release. Any 

breach of a condition imposed renders the appellant liable to further remand. 

 

__________________________________ 

                                        The Honorable Mr. Justice Isaacs, JA  

     

        ___________________________________ 

 The Honorable Mr. Justice Evans, JA  

     

      ____________________________________ 

 The Honorable Madam Justice Bethell, JA  

 

 


