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Criminal Appeal –Application for leave to Appeal to the Privy Council – Whether the 

Court has the jurisdiction to grant leave  in criminal matters - Whether the Court has 

the power to extend the time fixed by The Bahama Island (Procedure in Appeals to 

Privy Council) Order 1964 for appealing to the Privy Council 

 

On the 19 April, 1984 the applicant was convicted of rape and housebreaking and sentenced to 

seven years imprisonment on each count to run concurrently. He appealed his convictions and 

sentences to the Court of Appeal and on the 27 June 1985, his appeal was allowed. The court 

quashed his convictions, imposed a verdict of guilty but insane, as well as quashed his 7 year 

sentences. He was ordered by the court to be kept at the Sandilands Rehabilitation Centre until 

discharged by order of the Governor-General. He has now applied for leave to appeal the 35 

year old judgment of this court to the Privy Council on the basis that his confinement is 

unconstitutional and a breach of his rights under article 20 of the Bahamas Constitution. 

Held: application dismissed. 

Given the length of time that passed since the court rendered its ruling, the court had to decide 

firstly if it has the jurisdiction to grant leave in and if it does, does it have the power to extend 

the time fixed by The Bahama Island (Procedure in Appeals to Privy Council) Order 1964 for 

appealing to the Privy Council. The Court, applying Privy Council’s decisions in Chung 
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Chuck v R [1930] A.C. 244 and Holder v R [1980] A.C. 115 within which it was decided that 

the language of the Order in Council did not authorise the Court of Appeal to grant leave in a 

criminal matter and its [Court of Appeal] decision to do so would result in having it nullif ied; 

came to the conclusion that Rule 3 of the 1964 Order cannot be relied upon as giving the court 

jurisdiction to grant leave to appeal to the Privy Council in criminal matters. The court also 

concluded that it has no power to extend the time imposed by the Privy Council in the 1964 

Order. 

 

Chung Chuck v R [1930] A.C. 244 applied 

DPP of Jamaica v Mollison [2003] UKPC 6 applied 

Harbour Cold Stores Ltd v Chas E Ramson Ltd and Others  [1980-84] LRC (Comm) 308 

considered 

Holder v R [1980] A.C. 115 applied  

Luis Lopez Cordon-Cuenca v R [1944] 1 All ER 411 considered 

Tremblay v Bank of Nova Scotia Trust Co (Caribbean) Ltd  (1999) 58 WIR 29 considered 

 

___________________________________________________________________________ 

 

J U D G M E N T 

 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. This is an application by Eric Stubbs (“the applicant”) for leave to appeal to the Privy 

Council a judgment of this Court delivered on 27 June 1985. The judgment is more than 36 

years old. 

2. The applicant was convicted on the 19 April, 1984 of rape and housebreaking. He was 

sentenced to seven years imprisonment on each count to run concurrently. 

3. He appealed both conviction and sentence to the Court of Appeal. On the 27 June 1985, the 

court allowed his appeal and quashed the conviction and impose a verdict of guilty but 

insane. His 7 years sentence was quashed and he was remanded not to prison but to the 

Sandilands Rehabilitation Centre, there to be kept until discharged by order of the 

Governor-General. It is apparent that the order of the Court was in the spirit of section 

192(1) of the Criminal Procedure Code, Chapter 91 which provides: 

"(1) Where any person is found to be insane ...the court shall 

order him to be conveyed to any hospital or other place for the 

time being appointed under any law to be a public lunatic 

asylum or for the reception of criminal lunatics, there to be kept 

until discharged by order of the Governor-General." [Emphasis 

added] 

4. He is still in Sandilands Hospital and now wishes to appeal his sentence to the Privy 

Council. Relying on DPP of Jamaica v Mollison [2003] UKPC 6 he says that the sentence 
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to serve at Governor General pleasure is unconstitutional. It is in breach of his right under 

Article 20.   

5. This constitutionality of the Order was never advanced at the Court of Appeal. The 

applicant appeared pro se in the Court of Appeal. 

6. There are two issues (i) do we have the jurisdiction to grant leave and (ii) if we do, do we 

have the power to extend the time fixed by The Bahama Island (Procedure in Appeals to 

Privy Council) Order 1964 for appealing to the Privy Council. 

7. Notwithstanding previous rulings by this court purporting to grant leave to appeal to the 

Privy Council in criminal matters, I am satisfied that there is no such power in this court.  

8. The right of appeal to the Privy Council is governed by Articles 104 and 105 of the 

Constitution. They provide: 

“104. (1) An appeal to the Court of Appeal shall lie as  of right from 

the final decisions of the Supreme Court given in exercise 

of the jurisdiction conferred on the  Supreme Court by 

Article 28 of this Constitution (which relates to the 

enforcement of fundamental rights and freedoms). 

(2) An appeal shall lie as  of right to the Judicial Committee of 

Her Majesty’s Privy Council or to such other court as may 

be prescribed by Parliament under Article  105(3) of this 

Constitution from any decision given by the  Court of 

Appeal in any such case. 

105. (1) Parliament may provide for an appeal to lie  from decisions 

of the Court of Appeal established by Part II of this 

Chapter to the Judicial Committee of Her Majesty’s Privy 

Council or to such other court as may be  prescribed by 

Parliament under this Article, either as of right or with the 

leave of the said Court of Appeal, in such cases other than 

those referred to in Article 104(2) of this  Constitution as 

may be prescribed by Parliament. 

(2) Nothing in this Constitution shall affect any right of Her 

Majesty to grant special leave to appeal from decisions 

such as are referred to in paragraph (1) of this  Article.” 

9. Courageously, counsel for the applicant sought to frame the proposed appeal as a 

constitutional matter that fell within Article 104.1. She asserts that as it alleges a breach of 

his fundamental rights and freedoms guaranteed under the Constitution it is an appeal as of 

right under the constitution. 

10.  This is not so. There has never been an Article 28 action in the Supreme Court. It is simply 

a criminal appeal challenging the propriety of a sentence on grounds alleging breaches of 

the Constitution. That argument cannot succeed. 

11.  The applicant then asserts that this court should grant leave because it raises issues of 

general public importance.  
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12.  But this court can only grant leave to appeal if there is a statutory provision giving it the 

jurisdiction to do so. 

13.  Article 105(1) cited above gives Parliament the power to provide for an appeal to Privy 

Council either as of right or with the leave of the Court of Appeal. Parliament has thus far 

only made provision for such appeals in the civil matters specified in section 23 of the 

Court of Appeal Act, Chapter 52 which provides: 

“23. (1) An appeal shall lie to Her Majesty in Council from any 

judgment or order of the court upon appeal from the Supreme 

Court in a civil action in which the amount sought to be 

recovered by any party or the value of the property in dispute is 

of the amount of four thousand dollars or upwards, and with the 

leave of the court but subject nevertheless to such restrictions, 

limitations and conditions as may be prescribed in relation 

thereto by Her Majesty in Council, in any other proceedings on 

the Common Law, Equity, Admiralty or Divorce and 

Matrimonial sides of the jurisdiction of the Supreme Court. 

(2) Save as is provided in this section the decision of the court in 

any civil proceedings brought before it on appeal shall be final. 

(3) Nothing in this section contained shall be  deemed to restrict 

or derogate from the right of Her Majesty in Council in any case 

to grant special leave to appeal from the decision of the court in 

any cause or matter.” 

14.  Section 23 only provides for appeals in civil matters and it does not provide for appeals to 

the Privy Council in matters on the Criminal Side of the Court. There is nothing in section 

23 which even purports to include criminal matters. 

15.  Counsel for the applicant then relies upon the provisions of The Bahama Islands (Procedure 

in Appeals to Privy Council) Order 1964 (“the 1964 Order”). It provides: 

“2. (1) In this Order, unless the context otherwise  requires — 

“appeal” means appeal from a judgment of the Court to Her 

Majesty in Council; 

“Court” means the Court of Appeal for the Bahama Islands; 

 “judgment” means a judgment of the Court given in the 

exercise of any jurisdiction conferred upon it by any law for the 

time being in force in the Bahama Islands and includes a decree, 

order, ruling, sentence or decision of the Court; 

“record” means the aggregate of papers relating to an appeal 

(including pleadings, proceedings, evidence and judgments) 

proper to be laid before Her Majesty in Council on the hearing 

of an appeal; 
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“Registrar” means the Registrar of the Court or other proper 

officer having custody of the records of that Court. 

(2) The Interpretation Act 1889 2 shall apply, with the necessary 

adaptations, for the purpose of interpreting this Order and 

otherwise in relation thereto as it applies for the purposes of 

interpreting, and in relation to, Acts of Parliament. 

3. Applications to the Court for leave to appeal shall be made by 

motion or petition within twenty-one days of the date of the 

judgment to be appealed from, and the applicant shall give all 

other parties concerned notice of his intended application. 

4. Leave to appeal to Her Majesty in Council in pursuance of the 

provisions of any law relating to such appeal shall, in the first 

instance, be granted by the Court only — 

(a) upon condition of the appellant, within a period to be fixed 

by the Court but not exceeding ninety days from the date of the 

hearing of the application for leave to appeal, entering into good 

and sufficient security to the satisfaction of the Court in a sum 

not exceeding one thousand pounds sterling for the due 

prosecution of the appeal and the payment of all such costs as 

may become payable by the applicant in the event of his not 

obtaining an order granting him final leave to appeal, or of the 

appeal being dismissed for non-prosecution, or of the Judicial 

Committee ordering the appellant to pay costs of the appeal (as 

the case may be); and 

(b) upon such other conditions (if any) as to the  time or times 

within which the appellant shall take the necessary steps for the 

purposes of procurring the preparation of the record and the  

despatch thereof to England as the Court, having regard to all 

the circumstances of the case, may think it reasonable to 

impose.” [Emphasis added] 

16.  This provision is or was common to most jurisdictions which utilized the Privy Council as 

its final court.  

17.  It was extensively considered in Chung Chuck v R [1930] A.C. 244 which was an appeal 

to the Privy Council from Canada at a time when the Privy Council was the final appellate 

court for that jurisdiction. The appellants were convicted of a criminal offence and sought 

the leave of the Court of Appeal of British Columbia to appeal that conviction to the Privy 

Council. The appellant relied upon the relevant provisions of Canadian law similar to 

section 23 of the Court of Appeal Act and the 1964 Order. The Privy Council ruling on the 

point is set out in detail. It said: 

“Their Lordships now come to the section of the new Order in 

Council, that of January 23, 1911, itself. It says, subject to the 

provisions of these rules an appeal shall lie in certain cases 
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which are set out in (a) and (b) of r. 2, and it is necessary to read 

both of those; (a) is: "As of right from any final judgment of the 

Court where the matter in dispute on the appeal amounts to or 

is of the value of 500l. sterling or upwards, or where the appeal 

involves directly or indirectly some claim or question to or 

respecting property or some civil right amounting to or of the 

value of 500l. sterling or upwards." It is not contended that a 

criminal matter is provided for in r. 2 (a), but that it is provided 

for in r. 2 (b), which says: "Subject to the provisions of these 

rules an appeal shall lie at the discretion of the Court from any 

other judgment of the Court, whether final or interlocutory, if 

in the opinion of the Court the question involved in the appeal 

is one which by reason of its great general or public importance 

or otherwise, ought to be submitted to His Majesty in council for 

decision." "That," says Mr. Wood, "is my charter; the Court of 

Appeal of British Columbia was entitled under r. 2 (b) to give 

me leave to appeal; they did give me leave to appeal, and, 

therefore, the preliminary objection ought to fail." 

Their Lordships have been assisted by learned counsel on all 

sides, Mr. Wood, Mr. Macmillan and Mr. Robertson, by being 

referred to a number of cases, but in the view that they take of 

the cases it is hardly necessary for them to go into them at any 

length, and they do not propose to do so…… 

None of those cases really touched the point which their 

Lordships have to decide, which is a very short one, that is to 

say, does r. 2 (b) of the Order in Council of January 23, 1911, 

give the authority to the Court of Appeal which Mr. Wood 

claims that it does give? 

First of all it is necessary to look at the recital to the Order in 

Council to see whether any hint can be derived from that. It 

appears rather as if Mr. Wood would have to contend that the 

Order in Council of 1911 goes further than the Order in Council 

of 1887, but in the recital it is said: "And whereas it is expedient, 

with a view to equalising as far as may be the conditions under 

which His Majesty's subjects in the British Dominions beyond 

the seas shall have a right of appeal to His Majesty in Council 

and to promoting uniformity in the practice and procedure in 

all such appeals, that the rules regarding appeals from the said 

Supreme Court contained in the said Order in Council should 

be revoked and provision should be made for appeals from the 

said Court of Appeal to His Majesty in Council." The Order in 

Council therefore appears from the recital to be one dealing 

with practice and procedure, and to unify the practice and 

procedure in the British Dominions beyond the seas; if that is 

right, it would be a rather strong thing to give it an 
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interpretation under which it would in addition confer fresh 

rights. 

But Mr. Wood's argument proceeds in this way. He says there 

are two words in the definition (1) of "judgment" which are in 

his favour. It will be recollected the words of r. 2 are: "Subject 

to the provisions of these rules an appeal shall lie as of right from 

any final judgment of the Court," and "at the discretion of the 

Court from any other judgment," and by r. 1 "judgment" 

includes decree, order, sentence or decision. Their Lordships 

think when Mr. Wood made his first submission with regard to 

the word "sentence" he rather relied upon the fact that the word 

"sentence" was a word which was appropriate to some 

procedure in criminal law, but when he replied he did not put 

his case quite as high as that, nor indeed could he have done so. 

Although the word "sentence" no doubt in the minds of some 

people is peculiarly appropriate to criminal cases and is chiefly 

heard in criminal trials, there is a great difference between a 

conviction and a sentence, and it would be very strange if leave 

to appeal was to be given only against a sentence and not against 

a conviction. As has been pointed out in the course of the 

argument, "sentence" is a well known word in common law, and 

their Lordships do not think the word "sentence" applied so as 

to give the right to give leave to appeal in a criminal case. With 

regard to the word "decision," it is said that is the word used in 

the Act which constitutes  the Court of Appeal of British 

Columbia and there includes reference to matters under the 

Summary Convictions Act. But it does not seem to their 

Lordships, having regard to the whole of the legislation, that any 

serious argument can be built upon that foundation. It has 

already been pointed out how the word "decision" is used. 

Sometimes it is used in the recital as it was used in the recital to 

the first of the two Orders in Council; it is not in the original Act 

of Parliament, it is not in the operative words of the first Order 

in Council, and, although it might be said that the word 

"decision," if it stood alone, might possibly embrace matters of 

both civil and criminal law, the word "decision" is not used 

alone here. One cannot take one word out of the Order in 

Council and say it may include criminal law; one must look at 

the whole of the Order in Council itself. It being perfectly clear 

that r. 2 (a) refers to civil matters, when we come to r. 2 (b) the 

words are: "Subject to the provisions of these rule s an appeal 

shall lie at the discretion of the Court from any other 

judgment," and it looks as if the word "other" refers and relates 

back to the same sort of judgments as those which are referred 

to in r. 2 (a), that is to say, a judgment "where the matte r in 

dispute amounts to or is of the value of 500l. sterling or 
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upwards" - that is clearly not a criminal matter - "or where the 

appeal involves directly or indirectly some claim or question to 

or respecting property or some civil right." The words can be 

satisfied in this way. It may well be contended in normal cases 

there is to be no appeal and no leave to appeal where the matter 

in dispute is under 500l., but there may be some case in the 

nature of a test action where, although the value of the question 

involved is a few shillings or a few pounds only, it may involve 

many thousands of pounds over the whole of the Province. Rule 

2 (b) would involve a case like that. Finally, if one looks through 

the Order in Council itself one sees there a great number of 

provisions for the purpose of dealing with cases where leave to 

appeal is given which are entirely appropriate in civil matters 

and not only not appropriate in criminal matters but criminal 

matters do not appear to be provided for if they are included 

within the word "decision." Take, for example, r. 6 of the Order 

in Council. It is pointed out by Mr. Macmillan that it provides 

for a stay of execution which is entirely appropriate in a civil 

case, if leave is given to appeal, but it is not appropriate, nor 

indeed is there any provision made as to what is to happen to a 

man who has been sent to prison and special leave is given to 

him to appeal to His Majesty in Council. 

To sum up: (1.) Although the word "decision" standing merely 

by itself might be sufficient to cover a decision either in a civil 

or in a criminal case, the word does not stand by itself but is in 

an Order in Council containing a number of other provisions 

working out the procedure; (2.) the Order in Council itself 

recites that it is passed for the promotion of uniformity in 

practice and procedure of all such appeals, and one would not 

expect to find it conferring new rights of appeal when it only 

purports to deal with practice and procedure in appeals; (3.) the 

way in which r. 2 is drafted, first of all in (a), where it merely 

relates to civil cases, and in (b), where it says that there is an 

appeal at the discretion of the Court from any other judgment, 

again points to the fact that 2 (b) is simply referring to the same 

class of case as 2 (a) - namely, to civil cases and not to criminal 

cases. In those circumstances their Lordships have arrived at 

the conclusion that the appellants have not made out either of 

their points. They have not made out point (1.), that this is not a 

criminal matter. Their Lordships think it is a criminal matter. 

They have not made out point (2.), that the Order in Council of 

January 23, 1911, gave a right to the Court of Appeal to give 

leave to appeal in criminal matters. In the result the preliminary 

objection succeeds, not indeed upon the point which is in the 

petition of the learned Attorney-General for British Columbia, 

supported by the learned Attorney-General for Canada, but 
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upon the point that Mr. Wood has not satisfied their Lordships 

that it is a civil matter, or that there was a right in the Court of 

Appeal of British Columbia to give leave to appeal in a criminal 

case. That being so, it is unnecessary to proceed with the hearing 

of the appeal, the preliminary objection being a good one which 

must prevail.” 

18.  A few years later in  Luis Lopez Cordon-Cuenca v R [1944] 1 All ER 411 the Privy 

Council said: 

“For purposes of record, their Lordships think it well to add 

that after conviction and sentence, the Chief Justice entertained 

an application for leave to appeal to His Majesty in Council, and 

purported to grant leave, under the impression that the Order 

in Council regulating appeals to His Majesty in Council from 

Gibraltar (SR & O 1909, p 794), applies to a criminal case. It 

does not: the order in council is in the same terms as that 

considered by the Judicial Committee in Chung-Chuck v R, 

when it was held that the language of the Order did not 

authorise such leave to appeal in a criminal matter. If such leave 

is given, it must be by His Majesty in Council.”  

19. More recently in Holder v R [1980] A.C. 115 the Privy Council on appeal from the Court 

of Appeal of Barbados had to consider a similar provision as the 1964 Order which was 

contained in the British Caribbean (Appeal to Privy Council) Order in Council 1962. In its 

advice to the Her Majesty the Board said: 

“On January 7, 1977, the petitioner lodged a petition with the 

Court of Appeal asking their leave to appeal to the Judicial 

Committee of the Privy Council. On March 25, 1977, the Court 

of Appeal granted leave by virtue of section 3 (b) of the British 

Caribbean (Appeal to Privy Council) Order in Council 1962 

(S.I. 1962 No. 1087). That court may grant leave to appeal from 

a  

"judgment … if, in the opinion of the court, the question 

involved in the appeal is one which, by reason of its great or 

general importance or otherwise, ought to be submitted to Her 

Majesty in Council for decision." 

"Judgment" is defined in section 2 (1) of the order as including 

"a decree, order, ruling, sentence or decision of the court."  

This Order in Council has remained in force since Barbados 

became independent. 

A similar Order in Council was considered in Chung Chuck v. 

The King [1930] A.C. 244 where it was held that it did not confer 

a new right on the Court of Appeal to grant leave to appeal to 

the Privy Council in a criminal matter. In Oteri v. The Queen 
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[1976] 1 W.L.R. 1272, the Full Court of Western Australia 

purported to grant leave to appeal to the Privy Council in a 

criminal matter and Lord Diplock, delivering the judgment of 

the Board, pointed out, at p. 1275, that an appeal to the Privy 

Council in a criminal matter lay only with the special leave of 

Her Majesty granted upon the advice of the Judicial Committee. 

Just as in that case so here, the Court of Appeal has no power 

by virtue of the Order in Council to grant leave in a criminal 

matter and their decision to do so is consequently a nullity.”  

20.  In the circumstances Rule 3 of the 1964 Order cannot be relied upon as giving this court 

jurisdiction to grant leave to appeal to the Privy Council in criminal matters.  

21.  Notwithstanding previous orders of this court purporting to grant leave to the Privy Council 

in criminal matters, in my judgment there is presently no law which authorizes this court 

to grant leave to appeal to the Privy Council in criminal matters. Persons who wish to appeal 

to the Privy Council in criminal matters must seek and obtain leave of the Privy Council to 

do so. 

22.  Of course Parliament could and in my respectful view should confer a limited right of 

appeal in criminal matters and give this court the power to grant a person leave to appeal 

to the Privy Council in criminal matters. This was done in Jamaica where it’s Judicature  

(Appellate Jurisdiction) Act was amended to include the following provision: 

“35. The Director of Public Prosecutions, the prosecutor   

or the defendant may, with the leave of the Court appeal 

Majesty to Her Majesty in Council from any decision of the 

Court in criminal where in the opinion of the Court, the decision 

involves a point of law of exceptional public importance and it 

is desirable in the public interest that a further appeal should be 

brought,” 

23.  No doubt Parliament may wish to consider this issue as a matter of urgency. 

24.  Moreover, even if this court had the jurisdiction to grant leave in this matter this proposed 

appeal is woefully out of time. 

25.  Rule 3 of the 1964 Order provides that “applications to the Court for leave to appeal shall 

be made by motion or petition within twenty-one days of the date of the judgment to be 

appealed from”. 

26.  This application is being made more than 35 years after the judgment of the Court of Appeal 

was given in 1985. 

27.  This court has no power to extend the time imposed by the Privy Council in the 1964 Order. 

This point was made by the courts in at least two occasions. The Court of Appeal of 

Barbados in Tremblay v Bank of Nova Scotia Trust Co (Caribbean) Ltd (1999) 58 WIR 

29 where in considering an identical provision in the Barbados order referred to earlier the 

court said: 
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“As to the question of extension of time within which to appeal, 

the Barbados (Procedure in Appeals to Privy Council) Order 

1966, art 3 provides that: 

'Applications to the court for leave to appeal shall be made by 

motion or petition within twentyone days of the date of the 

judgment to be appealed from, and the applicant shall give all 

other parties concerned notice of his intended application.' 

Apart from the mandatory terms of art 3, Boyd-Meester v Fitz 

Williams (unreported), a decision of this court, is authority for 

saying that this court has no jurisdiction to extend the time 

within which to appeal under art 3.” 

28.  In an earlier decision in Harbour Cold Stores Ltd v Chas E Ramson Ltd and Others  

[1980-84] LRC (Comm) 308 the Court of Appeal of Jamaica in considering the same rule 

said: 

“These cases show that this Court has no power to extend the 

times fixed by sections 3 and 4(a) of the Jamaica (Procedure in 

Appeals to Privy Council) Order in Council 1962 governing the 

application for leave to appeal.” 

 

29.  In the circumstances even if we thought that we had the jurisdiction to grant leave in 

criminal matters and that this was a proper case to grant leave, we cannot do so because the 

application is woefully out of time. 

30.  For these reasons this application must be dismissed. 

31.  Of course, the applicant is at liberty to seek special leave from the Privy Council itself.  

32.  As pointed out to counsel during the hearing, the more effective remedy may well be to 

write to the Governor General and make the case for his discharge. 

 

 

 _________________________________________ 

The Honourable Sir Michael Barnett, P 

 

33.  I agree. 

__________________________________________   

The Honourable Madam Justice Crane-Scott, JA 

 

34.  I agree also. 

__________________________________________ 

The Honourable Mr. Justice Evans, JA 


