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Criminal Appeal – Appeal against Conviction – Murder – DNA Evidence – Lucas Direction 

– Good Character Direction – Unsafe and Unsatisfactory Verdict – Evidence Act s 66 

The appellant and his grandmother, Vivian Johnson, lived together. On 12 October, 2013 the 

appellant went to a neighbor indicating that someone had killed his grandmother. When the 

authorities arrived the body was stiff and cold. The appellant was arrested and charged with the 

murder of his grandmother. At trial he gave evidence that he was asked by his grandmother to go 

and purchase paint. He said that when he returned sometime later he found a man “Zo” dragging 

his grandmother and that Zo had attacked him before he escaped and got help. He was convicted 

and now appeals on the grounds inter alia that the DNA evidence of the handle of the alleged 

murder weapon was insufficient for the jury to assess their significance and the DNA evidence on 

the handle did not provide any statistical evaluation of the random match possibility by the analyst  

and that it affected the safety of the conviction and the appellant’s ability to have a fair trial; that 
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the learned judge failed to give a good character direction and also that the learned judge erred in 

law and in fact when he failed to give a Lucas Direction. 

Held: appeal dismissed; conviction affirmed. 

DNA evidence was led to show that the deceased blood was on the blade and that the appellant 

DNA was on the handle.  It also showed that there was no DNA found on the handle of any person 

unrelated to that of the deceased and the appellant. The appellant acknowledged that his DNA was 

on the handle. His case was that he fought with Zo and that would have caused his DNA to be 

found on the handle and did not prove that he killed his grandmother. The issue was clear to the 

jury and coupled with the other evidence, was sufficient to enable them to safely reach a verdict 

and to have a fair trial. 

The Judge cannot be faulted for failing to give a good character direction. It is clear that the judge 

inquired whether there were any specific direction he ought to give and counsel for the appellant 

never suggested that the Judge give to the jury a good character direction in any form.  

As to the question of whether the judge's failure to give a good character direction, which was not 

requested by counsel, undermined the safety of the conviction, it is settled law that the failure to 

give a good character direction where the defendant was entitled to one does not automatically 

render the verdict unsafe. The failure to give a modified good character direction as to propensity 

did not affect the safety of the verdict. 

Oscar Ingraham v R SCCrApp. No. 159 of 2017 considered 
Julian Stuart v R SCCrApp. No. 223 of 2016 and No. 267 of 2016 followed 
Richard Scott and Another v R [1989] 1 AC 1242 applied 
 

__________________________________________________________________________________ 

J U D G M E N T 
___________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

1. On the 18 July, 2018 the appellant was convicted of killing his grandmother, Vivian Johnson, 

on 12 October, 2013. He was sentenced to 40 years imprisonment less time already served. 

He has appealed his conviction. 

2. The case against the appellant was based on circumstantial evidence. No one saw what 

happened that day and the appellant has denied that he killed his grandmother. The appellant 

and his grandmother lived alone in a house on Greenway Drive, Golden Gates Subdivision. 

3. The evidence of the prosecution was that the appellant told Cpl Kovan Strachan, who was 

the police officer who first arrived at the scene, that about 8:20pm when he got home he 
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noticed a male whom he knew as “Zo” or “Zoe” dragging the body of his grandmother into 

the bathroom area from his grandmother’s bedroom. That Zo then came after him with a 

knife and a struggle ensued during which the appellant got cut on his hand. That Zo got away 

after which the appellant sought help from his neighbours. One of his neighbours was a 

Defence Force officer, Scott Rahming, who, when he came into the house discovered that 

the grandmother was dead and they called the police. 

4. Evidence from police officers showed that Luminol was applied at the scene and showed lots 

of blood and that the body was moved from the kitchen to the bathroom. 

5. The evidence of the neighbor Defence Force Officer Rahming was that he responded to the 

appellant’s plea for help and when he went there the body of Ms. Johnson was already stiff 

and cold. 

6. The police asked the appellant if he knew where Zo lived. The appellant took the police to 

an area off Faith Avenue but Baptiste, the person at the place where Zo was supposed to have 

lived never heard of him. 

7. The prosecution also led evidence that earlier that afternoon of the 12 October, 2013, the 

appellant went to Kelly’s Department Store and bought paint and a raft. At the time of 

purchase the cashier at Kelly’s testified that the appellant had a cut on his hand. 

8. The evidence was that on the afternoon of the 12 October, 2013 the appellant was driving 

his grandmother’s car and indeed permitted one of his friends Trevor Glass, to drive the car. 

The appellant’s aunts, who were the daughters of Ms. Johnson gave evidence that their 

mother never allowed anyone, including the appellant, to drive her car. 

9. The raft which the appellant bought from Kelly’s was found in the deceased car. 

10.  The pathologist gave evidence that Ms. Johnson died from 27 stab wounds from a single 

blade knife. 

11.  The appellant gave evidence at the trial.  

12.  In the words of his counsel in her address to the jury: 

“The defence on behalf of Jonathan Bethel is simply one, That 

Zoe did it or Zo did it”. 

13.  The appellant evidence at the trial was consistent with the evidence of Cpl Strachan. That 

when he left home that afternoon his grandmother was alive. She had asked him to go buy 

some paint for her and he went to Kelly’s to buy the paint. The blood from the cut on his 

hands when he went to Kelly’s he said was from cutting meat earlier that morning.  
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14.  He said that when he came home with the paint he saw his grandmother talking to person he 

knew as Zo. Zo he said had worked for his grandmother before. He then left with his friend 

Glass. He came home a few hours later that evening and he saw the person whom he knew 

as Zo dragging his grandmother by the legs. He said that when Zo saw him Zo came after 

him with a knife. He tried to fight Zo off and during the fight the appellant said he got cut on 

his hands. He confirmed that Zo got away and he went looking for help from the neighbours. 

He told Scott Rahming that his grandmother was dead and when Rahming came over he 

checked her pulse and he confirmed that Ms. Johnson was dead. They then called the police . 

15.  The case against the appellant was circumstantial. One of the primary pieces of evidence 

against him was the fact that the knife which the appellant said Zo had in his hand and which 

Dr. Caryn Sands testified was the cause of the death had blood on its handle. The DNA 

analysis of the blood on the handle showed it belonged to mixed profile of at least two 

persons and that the appellant and his grandmother could not be excluded as part of the mixed 

profile. Blood was also found on the blade of the knife and the DNA analysis showed that 

that blood belonged to the grandmother. 

16.  It was conceded that other relatives of the appellant and his grandmother could not be 

excluded from the profile. There was no evidence that Zo was in any way related to the 

appellant or his grandmother. 

17.  The appellant was convicted of the murder. 

18.  There were eight grounds of appeal. I will consider each ground in turn.  

Ground One: The DNA evidence of the handle of the alleged murder weapon a knife was 

insufficient for the jury to assess their significance and the DNA evidence on the handle did 

not provide any statistical evaluation of the  random match possibility by the analyst. This 

affected the safety of the conviction and the appellant’s ability to have a fair trial. 

19.  The appellant’s submission is that since the deceased is the grandmother of the appellant a 

match or similar DNA profile could reasonably be expected. That the inability of the analyst 

to exclude all related persons to the mixed profile, where the contributors to the profile are 

at least two people, with at least one being a male raises reasonable doubt into the prosecution 

case that the assailant could be the appellant. That in the circumstances it could not be ruled 

out how many contributors are to the DNA and that another male DNA supports the 

appellant’s defence that Zo killed his grandmother. 

20.  The appellant further argued that the fact that there is a mixed profile at the handle of the 

knife and that the analysis does not establish the presence of just one male, it cannot be said 

that only the appellant was at the scene and the only male that handled the knife. 

21.  The DNA evidence with respect to the handle of the knife was as follows: 
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“A mixed profile of at least two contributors, at least one of whom is 

a male, was obtained from Item 05. Vivian Johnson (Item 18) and 

Johnathon (Jonathan) Bethel (Item 20) cannot be excluded as 

contributors to the mixed profile obtained from [the handle of the 

knife]…A Combined Probability of Inclusion (CPI) is the probability 

of a random individual being included in the mixture. A Combined 

Probability of Exclusion (CPE) is an estimate of the percentage of 

individuals in the general population that can be  excluded as possible 

donors of a mixture. The CPI and CPE were calculated for the mixed 

profile obtained from Item 05 taking into account all reported alleles 

The result of these calculations are as follows 

A few points should be noted.  

Firstly, the DNA analyst, Sherry Johnson, did not give evidence in 

person. By agreement her report was read into evidence by ASP 

Sheria King.  The analyst was not cross examined on the report. Some 

explanations were given by ASP King of the report.  

Secondly, the DNA evidence was not that there were mixed profile of 

more than two person on the handle of the knife. The DNA evidence 

was that “a mixed profile of at least two contributors, at least one of 

whom is a male, was obtained from [the handle] Vivian Johnson and 

Jonathan Bethel cannot be excluded as contributors to the mixed 

profile obtained from [the knife]” 

22.  The DNA evidence was not that there were more than two contributors. 

23.  Thirdly, the DNA evidence suggested that the contributors were related individuals.  

24.  In her address to the jury, counsel for the appellant appears to have conceded that the DNA 

from the swap on the handle of the knife included that of the appellant. She said:  

“With the knife handle, yes; DNA from the two. And we heard from 

the evidence of Jonathan Bethel that there was a struggle between him 

Zo. And so we would expect some DNA of Jonathan Bethel to be on 

the knife. Whether it's the handle or blade, we would expect the DNA 

to be there. We've seen the injuries that he said, the  injuries from 

cutting up meat earlier and from the struggle with Zo. So we would 

expect DNA to be there. But what is so important is that in relation to 

the blade, the Item 9: There's insufficient data that was obtained from 

the minor contributor for comparison. Insufficient data.” 

25.  So the DNA evidence is not inconsistent with the prosecution’s case that the appellant killed 

his grandmother as the appellant’s DNA was found on the handle of the knife. The only issue 
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for the jury was whether the DNA analysis raised a reasonable doubt that it may have been 

Zo and not the appellant as the person who killed Ms. Johnson.  

26.  The trial judge gave the jury the following assistance in their consideration of the DNA 

evidence; 

“Now, ladies and gentlemen, the Crown would have had a DNA report 

prepared by Shelly Johnson, who is not available to present the 

evidence. But the evidence of Shelly Johnson is permitted and was 

presented by Assistant Superintendent King. And the report, for the 

most part, excluded Mr. Gedehomme as being the major contributor, 

of any of the blood found at the residence. But the contributor being, 

namely, Ms. Johnson, in that respect. As to Mr. Bethel, his DNA 

profile presented itself on the handle of the knife. And the blade of the 

knife was unclear when anyone else aside from the deceased profile 

was discovered. As Officer King noted, it was insufficient data to 

exclude the defendant. Although is (sic) was noted and pointed out by 

defence counsel, it was no DNA profile of the deceased, found on the 

defendant, including on his shoes. Although the assumption being, 

that those items were worn, at the time of the alleged incident.” 

27.  It is against that background that we consider the ground of appeal.  

28.  The ground complains that the DNA evidence was “insufficient for the jury to assess their 

significance and the DNA evidence on the handle did not provide any statistical evaluation 

of the random match possibility by the analyst”. 

29.  We do not agree. The DNA evidence was sufficient to show that the appellant’s DNA was 

found on the handle of the knife. That was conceded by the defendant. He said that his hand 

was on the handle during the struggle with Zo.  That could be said to have excluded Zo as a 

contributor to the DNA profile on the handle as all contributors to the mixed profiles were 

related persons and there was no evidence that Zo was related to either the appellant or his 

grandmother. It was sufficient for the jury to assess the significance of that evidence together 

with the other evidence to satisfy themselves that the appellant killed his grandmother and 

not Zo who killed Ms. Johnson. 

30.  The decision in Oscar Ingraham v R SCCrApp. No. 159 of 2017 is of no assistance. In 

that case the DNA evidence was relevant to the issue whether the appellant had any contact 

with the victim. He denied that he did. The DNA evidence was relevant to that issue. In this 

case, the DNA evidence was led to show that the deceased blood was on the blade and that 

the appellant DNA was on the handle.  It also showed that there was no DNA found on the 

handle of any person unrelated to that of the deceased and the appellant. The appellant 

acknowledged that his DNA was on the handle. His case was that he fought with Zo and that 
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would have caused his DNA to be found on the handle and did not prove that he killed his 

grandmother. 

31.  In our view this issue was clear to the jury and coupled with the other evidence sufficient to 

enable them to safely reach a verdict and to have a fair trial. 

Ground Two: That the learned judge erred when he rejected the appellant’s no case 

submission due to the insufficiency of the DNA evidence and unreliability of circumstantial 

case which did not exclude every hypothesis inconsistent with innocence. 

32.  The judge’s ruling on the no case submission was in the following terms: 

“THE COURT: In the case of Regina v Jonathan Bethel, at the close 

of the case for the prosecution, Counsel for the defendant Mr.  

Jonathan Bethel made an application pursuant to Section 203 of the 

Criminal Procedure Code, Chapter 91. Section 203 reads: At the close 

of the evidence in support of the charge, the Court shall consider 

whether or not a sufficient case is a made out against the accused 

person to require him to make a defence. And if the Court considers 

that such a case is not made out, the charge must be dismissed and the 

accused forthwith acquitted and discharged.  

The Court notes that the defendant Jonathan Bethel is charged with 

murder, contrary to Section 290 of the Penal Code, which reads: 

Whoever intentionally causes the date of another person by unlawful 

harm is guilty of murder unless his crime is reduced to manslaughter 

by reason of such extreme provocation or other manner of particular 

excuse in this title hereinafter mentioned.  

Counsel for the defendant, Ms. Timothy, notes that the prosecution 

has at a minimum established only two of the elements of the offence; 

namely, that Ms. Vivian Johnson has died within one year and day; 

two, that she had died by unlawful harm, owing to the evidence of Dr. 

Carron Sands supports and confirms that fact. 

You would have noted that Ms. Johnson would have died from 

multiple sharp forced injuries occurring to the head and neck that 

would have likely caused her death. She does, however, note that there 

is no evidence whatsoever that the defendant has been connected to 

this crime.  

Ms. Timothy argues that the defendant in his record of interview notes 

that someone he termed as Zo, was the perpetrator of this crime. She 

further notes that the time of death is unknown as it relates to this 

crime, and that the defendant in all important respects was not likely 

at the residence at the time of the alleged offence occurred.  
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And that he would have come into the house at the time that he is 

alleged to have observed this offence occurring. 

She further points to the locus classicus of R v Galbraith, 198l, 2 All 

E Reports, page 1060, where Lord Lane CJ said the following: On a 

submission of no case to answer at the end of the prosecution's case, 

the trial judge should stop the case and direct an acquittal if there is 

no evidence that the crime alleged against the accused was committed 

by him. However, if there is some evidence, but it is of a tenuous 

character; that is, because of inherent weakness or vagueness or 

because it is inconsistent with other evidence, it is the judge's duty on 

a submission of no case to stop the case. It becomes the conclusion that 

the prosecution's evidence taken at its highest such that a jury 

properly directed could not properly convict on it. But where the 

prosecution's evidence is such that its strength or its weakness 

depends on the view taken of the witnesses reliability or other matters 

which are genuinely speaking, within the  province of the jury, where 

one possible view of the facts there is evidence for which a jury could 

properly come to a conclusion, that the accused then the judge should 

allow the matter to go to trial by the jury.  

Ms. Timothy, for the defendant, argues that in the alternative the 

evidence is of such a tenuous character the Court ought not leave it to 

the jury. 

Ms. Dorsette in response, and on behalf of the Crown, argued that the 

Crown has established a prima facie case, and as this is a 

circumstantial case and the Crown relies substantially upon the 

multiple lies told by the defendant to establish reasonable inferences 

being drawn. 

The Crown further relies on multiple cases which the court has taken 

note of, and continues submissions that the defendant was the cause 

of the death of Vivian Johnson. Ms. Dorsette points to the multiple 

stories which were given by the defendant to various persons and his 

suggestion that Ms. Johnson was to be travelling somewhere, which 

was unknown to any other party save for him. 

She also points to the multiple cuts to the defendant and his 

explanation as to how he came to have those cuts.  

The Court has taken note of a decision of the Court of Appeal of the 

Bahamas in the case of Daniel Coakley v Regina, Supreme Court 

Appeal number 15 of 2007 and in particular, the dicta of His Lordship 

Mr. Justice Isaacs in which he says, particularly in the headnote: 

Circumstantial evidence is more likely a case of a rope comprising of 
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certain cords. One strand of the cord might be insufficient to sustain 

weight but three stranded together may be quite of significant 

strength. Thus it may be in circumstantial evidence. There maybe a 

combination of circumstances no one of which would raise a 

reasonable conviction or more than a mere suspicion. But the whole 

taken together would create a strong conclusion of guilt. That is with 

as much certainty as human affairs can admit. 

The authorities do not denigrate circumstantial evidence as  being 

worthless. Rather, they describe it oftentimes as being cogent evidence 

of the accused person’s guilt.  

The court accepts the dicta of His Lordship Justice Isaacs and accepts 

it as binding on this court. However, in view of the evidence, the Court 

is satisfied that there is in fact circumstantial evidence which, when 

taken together, points in a direction of the defence on which a jury 

probably directed may derive reasonable inference. There is facts that 

the defendant has given multiple statements which are inconsistent 

with evidence which has been presented thus far. 

In the circumstances, the Court will reject the submissions made by 

defense counsel, Ms. Timothy. The Court finds that a jury properly 

directed may come to and opposing conviction, but it is a matter for 

the jury. 

The Court is therefore going to require the defendant to present a case 

in this matter.” 

33.  The appellant’s argument is based on the premise that the DNA evidence was the only 

evidence against the appellant in this case.  

34.  The whole plethora of evidence including use of the deceased car for a long period, the 

purchase of the paint and the raft, the absence of any evidence of forced entry in the house, 

the fact that the deceased was in her underwear, the fact that the appellant’s hand was cut 

when he went to Kelly’s and the fact that the deceased body was already stiff and cold when 

she was found by Mr. Rahming suggesting that she had been dead for a long time and not 

immediately before the appellant saw Zo dragging her body and struggled with him was in 

our view more than sufficient evidence to call upon the appellant to answer. The defendant 

again relies upon Oscar Ingraham. This is on no avail to him. As Jones JA said at 

paragraphs 19; 

“19. An examination of the cases in this area of law reveals that 

independent evidence separate and apart from matching the 

DNA profile with the crime scene stain is required to create a 

linkage between an accused and a crime scene. This was the view 
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of the UK Court of Appeal in R v Ogden (Richard) [2013] 

EWCA Crim 1294. The court took the view that the trial judge 

should not have refused the submission of no case to answer 

where there was no other independent evidence to support the 

case apart from the DNA.” [Emphasis added] 

35.  In this case the prosecution does not rely upon DNA evidence alone. There was more 

evidence, albeit, circumstantial, which a jury had to consider and which properly directed 

could reach a guilty verdict. This ground of appeal must fail. 

Ground three: The learned Judge erred when he made a material misstatement and failed 

to adequately direct and assist the jury in relation to DNA evidence, where this was the 

primary evidence of the prosecution.  

36.  I set out in full the submission of the appellant under this ground. 

“1. The learned Judge erred when he misstated the facts to the jury in 

relation to the DNA , when the witness Sheria King said that there 

was insufficient data obtained from the minor contributor  for 

comparison but wrongly said to the Jury that the evidence from 

Ms. King is that the Appellant could not be excluded.  

At Page 661 line 22-page 662 line 1-11, Sheria King said the 

following: 

"A mixed profile of at least two contributors, at least one of whom 

is male, was obtained from Item 09. Vivian Johnson (Item 18) 

cannot be excluded as a major contributor to the mixed profile 

obtained from Item 09. Eliodort Gedehomme (Item 19) and 

Johnathon (Jonathan) Bethel (Item 20) are excluded as major 

contributors to the mixed profile obtained from Item 09. 

Insufficient data was obtained from the minor contributor for 

comparison. 

"The probability of randomly selecting an unrelated individual 

sharing a DNA profile with the major profile obtained from Item 

09 is: "1 in 180 quintillion (1.8 x 102°) from the US African 

American population. 

"1 in 34.0 sextillion (3.4 x 1022) from the US Caucasian population. 

"1 in 4.5 sextillion (4.5 x 1021) from the US Hispanic population. _ 

"1 1h 2.6 sextillion (2.6 x 10 to the 19th power) from the Bahamian 

population 
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2. The report of Shelly Johnson in relation to the blade indicated that 

there was a mixed profile which included a major and minor 

profile, the deceased could not be excluded from the major profile, 

however the Appellant could be excluded. However from the minor 

contributor there was insufficient data obtained from the minor 

contributor for comparison.  

3. The learned judge should have indicated to the jury that the DNA 

on the blade pertaining to the minor contributor was insufficient 

for comparison or does not identify him as being a contributor. 

However the learned judge stated the following at page 875 line line 

1-10-: 

itself on the handle of the knife. And the blade of the knife was 

unclear when anyone else aside from the deceased profile was 

discovered. ’ 

As officer King noted, it was insufficient data to exclude the 

defendant." Although is was noted and pointed out by defence 

counsel, it was no DNA profile of the deceased, found on the 

defendant, including on his shoes. Although the assumption being, 

that those items were worn, at the time of the alleged incident.  

4. The analyst had a sample of the Appellant’s blood, the deceased 

and Mr. Gedehomme blood and was able for the other submitted 

items to test and compare it with samples collected at the scene.  

5. We submit that this concludes that the analysis did not have the 

profile of the minor contributor so that comparisons could be 

made. This is significant because The DNA profile of Jonathan 

Bethel and Mr. Gedehomme and the deceased was received by the 

Fairfax Company for analysis and was compared and analysis was 

given, therefore if they did not have the DNA profile of the minor 

contributor this could support the Appellant’s claim that another 

male was there and exonerates him. 

6. In Oscar Ingraham V r SCCrApp. No. 159 of 2017, laid out what 

the judge should state in reference to DNA to ensure a balanced 

summing up at paragraph 25, Justice Jones states: 

requirement for a balanced summation to the jury is urged by the 

learned authors of Blackstone 1999, where they point out at para 

18.26 that: “DNA profiling is an extremely complex procedure 

…DNA profiling is also by reason of its complexity, very difficult 

to explain to a court or jury; and it is easy for juries to be given the 

impression that DNA evidence is conclusive, when it may not 
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be…Phillips LJ suggested in Doheny that juries be directed along 

the following lines: ‘If you accept the scientific evidence called by 

the Crown, that indicates that there are probably only four or five 

white males in the United Kingdom from whom that semen stain 

could have come. The defendant is one of them. The decision you 

have to reach, on all the evidence, is whether you are sure that it 

was the defendant who left that stain or whether it is possible that 

it was one of that other small group of men who share the same 

DNA characteristics.’ In practice, there will usually be more 

evidence against a defendant than the results of DNA profiling.” 

7. We submit that the direction stated above to ensure that a balance 

summing up in reference to the DNA did not occur.” 

37.  In our view this complaint is without substance. The item which is the basis for this complaint 

was the blade not the handle of the knife. The fact of the DNA analysis was that the deceased 

Vivian Johnson could not be excluded as a major contributor to the mixed profile of the DNA 

found on the blade and there was insufficient data to make a determination as to the minor 

contributor.  It was never an issue as to the fact that Ms. Johnson was stabbed by the knife 

and therefore her DNA should be a major contributor to the blood found on the blade. 

38.  The analysis could not determine who the minor contributor was but the appellant’s defence 

was that Zo did it and the fact that the data was insufficient to determine whom the minor 

contributor was, was immaterial to that defence. The data as to the minor contributor was 

irrelevant to the defence and did not make the judge’s direction imbalanced or in any way 

prejudicial to the appellant. 

39.  It will be recalled that the summation of that evidence to the jury was in the following terms;  

“As to Mr. Bethel, his DNA profile presented itself on the handle of 

the knife. And the blade of the knife was unclear when anyone else 

aside from the deceased profile was discovered. As Officer King noted, 

it was insufficient data to exclude the defendant. Although is (sic) was 

noted and pointed out by defence counsel, it was no DNA profile of the 

deceased, found on the defendant, including on his shoes. Although 

the assumption being, that those items were worn, at the time of the 

alleged incident.” 

40.  There was no misstatement in that nor was it imbalanced. This ground must fail.  

Ground Four: That the learned judge failed to give a good character direction 

41.  At the time of the offence the appellant was 21 years old. He had one previous conviction 

for housebreaking which he committed 5 years earlier at the age of 15. 
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42.  The appellant asserts that he was entitled to a modified good character direction in relation 

to propensity, since he had no previous conviction of a similar nature as the offence of murder 

for which he was charged. 

43.  The appellant at the trial led evidence as to his good character. He called Dennis Delancy to 

give evidence on his behalf. Delancy had no information relevant to the killing and simply 

came to give evidence as to his character. The following exchange took place; 

“Q. And, sir, how would you describe Jonathan Bethel, please? 

A. I know him to be a honest, hardworking, very charismatic person, 

in that he is very friendly, people tend to gravitate to him. I don't know 

him to be an argumentative person. I would say he is not a person who 

dwell on the negatives, he is a very positive young man. 

There were times when I felt frustrated and he would encouraged me 

to think positive, and you know, to move forward, that tough times 

only last for a season.” 

44.  After counsel gave their addresses to the jury and the jury was excused, the following 

exchange took place. 

“THE COURT: Are there any particular issue that you feel the Court 

should address in the direction to the jury, besides circumstantial 

evidence? 

MS. DORSETTE: Yes, my Lord. I know, my Lord, that most courts 

don't like to give the Lucas direction, but because the prosecution is 

actually relying on the many lies, the many lies that this defendant has 

told either the police or even this court on yesterday. And we rely on 

the case of R versus Rahming, my Lord, the Bahamian Privy Council 

decision. 

I think that there was a distinguishing factor there, in that the police 

officers, I think they only made one inquiry in relation to the killing 

of Sherease Small in terms trying to find out if it was somebody else, 

I believe, another man who may have assisted the defendant in killing 

Sherease Small. 

But in these particular circumstances, my Lord, the police officer, 

meaning Sergeant McKenzie, the chief investigating officer, he went 

above and beyond in order to check out each and every person or area 

that this defendant claimed Zoe may be in, or Zoe lived in the Haitian 

community. When they got there Scherline  Baptiste said no.  

And it may be Elliort Godehomme, the Haitian man who painted the 

grandmother's house; or it may be Mr. Marvin Neely. In 
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confrontations, as my Learned Friend had said to the jury, he said, no 

it is neither any of them, my Lord. 

But, because, especially in relation to the lies told to the police officer, 

first of all to the first officer, which was Detective Corporal Kovan 

Strachan; and then secondly, to DetectiVe Sergeant McKenzie, the 

chief investigating officer. And then thirdly, before this court, he kept 

on switching up his evidence. And that is why I said it should be a 

Lucas direction, my Lord. 

We're in the court's hands, my Lord. 

MS. TIMOTHY: My Lord, I‘m not in favour of the Lucas direction. 

Also too, my Learned Friend, she is incorrect, Sherease Small was not 

a Victim in relation to the Phillip Joshua Rahming. My Lord, I think 

it’s more prejudicial to the defendant for the Lucas direction to be 

given. And my Lord, I do not see the need for any other direction than 

circumstantial evidence, my Lord. 

THE COURT: Just looking at Archibald, as it relates to the direction 

as regarding lies, you will recall the case of R V Burge and Pegg 1996, 

1 Cr App R 163, it says: A Lucas direction is not required in every 

case in which a defendant gives evidence, even if he gives evidence 

about a number of matters, and the jury may conclude in relation to 

some matters at least that he has been telling lies. The warning is only 

required if there is a danger that they may regard that conclusion as 

probative of his guilt of the offence which they are considering. 

How far a direction is necessary would depend on the circumstances. 

The direction would usually be required: 

A) Where the defence relies an alibi or B) where the judge considers 

it desirable or necessary to suggest that the jury should look for 

support or corroboration of one piece or evidence from other evidence 

in the case, and amongst that other evidence draws attention to lies 

told or allegedly told by the defendant. 

C) Where the prosecution seek to show that something said, either in 

or out of court, in relation to a separate and distinct issue was a lie, 

and to rely on that lie as evidence of guilt in relation to the charge 

which is sought to be proved. 

D) Where although the prosecution have not adopted the approach to 

which we have referred in C, the judge reasonably envisages that 

there is a real danger that the jury may do so. 
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It will be wise for the judge, particularly as it relates to the last 

category, I've canvassed the matter with counsel before the summing 

up, so having heard Ms. Dorsette in her submissions to the jury in 

which she refers to lies, it may be prudent for the Court to refer its 

mind, for the jury to consider whether they would be taking into 

consideration any lies that may have been conceivably told by the 

defendant.  

MS. TIMOTHY: My Lord, I am in the Court's hand.  

THE COURT: Aside from the Lucas direction, Ms. Dorsette, and 

clearly circumstantial evidence, which both of you agree on, there are 

no more evidence that you feel the Court ought to address?  

MS. DORSETTE: My Lord, may have a moment? My Lord, I know 

this may sound farfetched but, in terms of provocation.   

THE COURT: There is no issue of provocation, so the Court will not 

address that. That was not raised. 

MS. DORSETTE: Yes. I just wanted to mention it. That is all. Thank 

you. I am guided. 

THE COURT: Ms. Timothy? 

MS. TIMOTHY: Nothing else, my Lord.” 

45.  In my judgment, the Judge cannot be faulted for failing to give a good character direction. It 

is clear that the judge inquired whether there were any specific direction he ought to give 

and counsel for the appellant never suggested that the Judge give to the jury a good character 

direction in any form.  

46.  Although the judge did not specifically inquire whether a good character direction was 

required, the judge would not have been aware of the appellant’s antecedents and there would 

be no basis for him giving such a direction given that although given an opportunity to ask 

for such a direction the appellant did not ask for one.  

47.  The question is whether the judge's failure to give a good character direction, which was not 

requested by counsel, undermines the safety of the conviction. 

48.  It is settled law that the failure to give a good character direction where the defendant was 

entitled to one does not automatically render the verdict unsafe. 

49.  In our judgment the failure to give a modified good character direction as to propensity did 

not affect the safety of the verdict. There was ample evidence against the appellant and we 
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agree with counsel for the appellant that a modified good character direction would not have 

availed any benefit to the appellant. 

50.  This ground must fail. 

Ground five: That the learned judge erred in law and in fact when he  failed to give a Lucas 

Direction. 

51.  This ground of appeal is most surprising. In the exchange with counsel after the address and 

before the judge’s direction which has just been recited, counsel for the prosecution invited 

the judge to give a Lucas Direction. The prosecution made it clear that they were relying on 

lies by the appellant as evidence of guilt. 

52.  It was the appellant himself who through his counsel strenuously objected to the judge giving 

any Lucas Direction. There is no evidence or suggestion that counsel for the appellant was 

acting outside her instructions when opposing the request for a Lucas Direction nor is there 

any ground of appeal that the verdict is unsafe because of the incompetence of counsel 

53.  The issue is whether an appellant can rely on the ground that the judge failed to give a Lucas 

Direction when the judge was specifically asked by the appellant not to give such a direction.  

54.  The failure of the judge to give a Lucas Direction is a bit surprising. A review of his 

comments after the exchange with counsel on whether a Lucas Direction should be given 

leaves one with the impression that the judge had formed the view that a Lucas Direction 

should be given in these circumstances. He said:  

“It will be wise for the judge, particularly as it relates to the last 

category, I've canvassed the matter with counsel before the summing 

up, so having heard Ms. Dorsette in her submissions to the jury in 

which she refers to lies, it may be prudent for the Court to refer its 

mind, for the jury to consider whether they would be taking into 

consideration any lies that may have been conceivably told by the 

defendant.”  

55.  It is the duty of the judge to ensure that an accused receives fair trial. If a fair trial requires 

that the Jury be given a Lucas Direction as to how to treat any lies told by the accused, then 

that direction must be given even when the appellant by his counsel invites the judge not to 

give it. It is the judge’s duty to ensure a fair trial. 

56.  The respondent argues that section 189 of CPC prevents the appellant from relying on this 

grounds because he did not make the objection at the trial. This is not sound as section 189 

preserves the accused right to raise the issue on an appeal. 

57.  In this case the Lucas Direction ought to have been given. The prosecution was clearly 

relying on the alleged lies of the appellant as indicia of guilt. 
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58.  In Julian Stuart v R SCCrApp. No. 223 of 2016 and No. 267 of 2016 I said at paragraph 

15; 

“In Devron Patterson v R SCCrApp. No. 213 of 2014 this Court 

(differently constituted) cited with approval the statement of 

Kennedy, LJ in R v Burge and Pegg (1996) 1 Cr App Rep 163:  

"As there seems to be at the moment a tendency in one 

appeal after another to assert that there has been no 

direction, or an inadequate direction, as to lies, it may 

be helpful if we conclude by summarizing the 

circumstances in which, in our judgment, a Lucas 

direction is usually required. There are four such 

circumstances but they may overlap: 

1. Where the defence relies on an alibi.  

2. Where the judge considers it desirable or necessary 

to suggest that the jury should look for support or 

corroboration of one piece of evidence from other 

evidence in the case, and amongst that other evidence 

draws attention to lies told, or allegedly told, by the 

defendant. 

3. Where the prosecution seek to show that something 

said, either in or out of the court, in relation to a 

separate and distinct issue was a lie, and to rely on that 

lie as evidence of guilt in relation to the charge which 

is sought to be proved.  

4. Where although the prosecution have not adopted 

the approach to which we have just referred, the judge 

reasonably envisages that there is a real danger that 

the jury may do so."”   

59.  The issue is whether the failure to give the Lucas Direction affects the safety of the verdict. 

60.  In our view it does not. The case for the prosecution was in our view very strong. The 

appellant’s story lacked any credibility. It was crystal clear that Ms. Johnson had been dead 

for some time when the appellant claimed that he saw Zo dragging her by the legs to the 

bathroom. Her body was already stiff and cold. She was in her panty and bra, which was 

what the appellant said she was wearing when his grandmother sent him out to buy paint. It 

lacks any credibility that she would have allowed a helper (Zo) into her house wearing only 

her underwear and there was no sign of forced entry. No doubt the jury took into account the 

fact that the appellant claimed he went looking for help and told Scott Rahming his 

grandmother was dead without even checking her body. The appellant said the following: 
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“Q. Sir, in relation to - - could you tell us when did the fight happen 

between you and Zoe? Did it happen right before you ran over to the 

neighbours to get help for your Grammy? 

A. Yes, ma'am. 

Q. That happened - - immediately after that you ran out of the house 

to get help? 

A. After we had the hassle, yes, immediately.  

Q. Okay. 

MS. TIMOTHY: I did not hear the answer, my Lord. 

THE WITNESS: Right after we had the hassle, immediately, yes.  

BY MS. DORSETT: 

Q. Okay. All right. As you ran, you said, to the first set of neighbours, 

you didn‘t really know them too well? 

A. No, ma‘am. 

Q. Where were they located, the first set of neighbours you ran to? 

A. On the western side of the house. 

Q. On the western side? 

A. Yes, ma'am. 

Q. And then you ran to Mr. Rolle’s house? 

A Right. 

Q. And where is Mr. Rolle's house located in comparison to your 

Grammy's house? 

A. The house is adjacent to the house. 

Q. Adjacent to your house? 

A.  Yes. 

Q. Isn't it true, sir, that you were more closer to Mr. Rolle than the 

other neighbours? 

A. That is a lie. 

Q. Pardon? 
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A. That's a lie. 

Q. Sir, didn't you say today that you are familiar with Mr. Rolle those, 

Mr. Rolle and his family, but you didn’t know the other neighbours?  

A. I said that I didn't know the neighbours next door because they were 

new. 

Q. And in relation to Mr. Rolle, how long did you know him and his 

family? 

A. I know Mr. Rolle's family as them being neighbours. But saying that 

we hang out, no. 

Q. No, no. I am not asking you if you hang out with them. I am asking 

you how long you knew Mr. Rolle and his family? 

A. We are neighbours. I know Mr. Rolle and his family a little while.  

Q. Okay. You know his son Scott Rahming, the Defence Force Officer? 

A. Yes, ma‘am. 

Q. And you agree with what Scott said, that when you ran over to them 

for help you told him that a man was stabbing your grandmother — 

you told him that a man was stabbing up your grandmother? 

A. I think I told him that, yes. 

Q, And you also told him at that time, that is Scott Rahming, that your 

grandmother was dead. 

A. I say someone killed my grandmother. 

Q. Yes, you said someone killed your grandmother.” 

61.  The failure to give the Lucas direction did not in our view affect the safety of the guilty 

verdict. 

Ground six: The learned judge erred when he allowed the evidence of the prosecution witness 

under section 66 

62.  This complaint relates to the evidence of Sasha Pratt, and Scherline Baptiste.  Sasha Pratt 

was the alleged girlfriend of the appellant and Sherline Baptiste was the woman in the village 

off Faith Avenue who simply said that she did not know anybody by the name of Zo living 

in the area. 
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63.  In assessing the merits or lack thereof of this ground, it is necessary to set out the trial judge’s 

Ruling after hearing evidence and full argument from counsel for the prosecution and 

accused. It is as follows: 

“THE COURT: … the prosecution made an application pursuant 

Section 66 (1)(a) and section 66 (2)(c) Of the Evidence Act, Chapter 

65. Section 66(1) says subject to 66(7) [and the judge recites the 

section]  

And 66(2)(c) in the particular section in which the Crown relies on 

states:  

The condition mention paragraph B of subsection 1 (r)(c) that the 

identity of the person who supplied the information being known all 

reasonable steps have been taken to finding him but he cannot be 

found.  

The Crown is seeking to rely on the statements initially by Sandra 

Pratt, Shirlene Baptiste, and Shansay Knowles. However, during the 

proceedings, the Court noted Sanshay Knowles presented herself to 

court and was then tendered for Cross-examination. They (sic) 

appeared to have been some concession made by the defense 

regarding the statement of Sandra Pratt, but there was, however, still 

the objection to the statement of Shirlene Baptiste being admitted.  

The defense indicated that the admission of the statement by Ms. 

Baptiste was prejudicial in its approach and secondarily, that insofar 

as Ms. Baptiste was concerned, it may not be clear whether or not she 

was the person so identified.  

The Court notes the decision of in the Bahamian Court of Appeal in 

the decision in Supreme Court Appeal in 213 of 2014 in the case 

Devron Patterson versus R, and just citing the headnote in which they 

indicate, before a statement could be read into evidence pursuant to 

Section 66 of the Evidence Act, certain preconditions ought to be 

satisfied. 

One such condition is that it must be demonstrated that the statement 

was compiled by the person acting under a duty before the learned 

judge there was evidence that the person who compiled in this 

statement was a police officer acting under a duty.  

In this instance, the Crown would have sought to call Detective 

Sergeant McKenzie who was the lead investigator in this matter and 

it was the evidence of the Detective Sergeant McKenzie, under oath, 

that he would have interviewed Shirlene Baptiste and would have 
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recorded a statement from her and that statement would have been 

signed in his presence and he would have also signed the statement. 

That statement was also identified by Sergeant McKenzie in the 

precincts of the Court. 

Evidence was additionally called by the Crown from the Department 

of Immigration, seeking to confirm whether or not Ms. Baptiste had 

made requisite applications as to her status in this country and there 

was no evidence that Ms. Baptiste had ever applied for citizenship, 

permanent residency, or whether she had obtained entry legally.  

However, there was indication of an incomplete application with 

respect to a work permit being made in the name of Shirlene Baptiste. 

There was also evidence lead by the Acting Assistant-Registrar 

General, the Registrar General's Department, records of birth and 

deaths of the record of a birth certificate and/or death certificate of 

Ms. Shirlene Baptiste. There was no indication of birth certificate or 

death certificate issued in the name of Shirlene Baptiste. 

Finally, the Court heard from Sergeant Smith, the liaison officer of 

the Office of the Attorney General and service of subpoenas and other 

documents for the courts. In his record, he indicated that he would 

have made several attempts given the address listed in the statement, 

that being Fire Trail North and a village so situated in an effort to 

locate her, however he recognized that that village no longer exists and 

this Court would take judicial notice of the fact that sometime in 2017, 

the then Government of The Bahamas would have insisted that the 

owner of that property would have evicted persons who was situated 

there illegally. 

It would therefore explain, in the circumstances, why Ms. Baptiste has 

not been located as to this point. 

Question, then, is, whether or not all reasonable steps as paragraph C 

speaks to have been satisfied. The Court would take note of the 

decision of the Jamaican Criminal Court of Appeal in Carlington Tate  

versus the Queen, the Jamaican Criminal Appeal number 2013 found 

on page 16.  

It should be noted that this decision was cited in the Patterson case by 

his Lordship Mr. Justice Isaacs who noted that that case gave certain 

guidelines as to what to perceived as reasonable steps. 

The Court in that decision did not consider it practical that every 

prison and every hospital be searched, but that evidence be elicited to 



22 
 

demonstrate that the Crown had made reasonable steps to find the 

witness.  

It would appear, and the Court is satisfied, that all reasonable steps 

have been made to find Ms. Baptiste.  

The question, then, comes whether or not Ms. Baptiste statement, if 

admitted, is prejudicial towards the defendant. Having reviewed the 

statement itself, the statement amounts to a simple paragraph in 

which Ms. Baptiste appeared to suggest that she resided at a location 

for at least a couple of years -- Sorry, six months with her two children 

ages one and two years of age and she did not reside with any male 

figure. 

That was the extent of Ms. Baptiste's statement that was recorded by 

Sergeant McKenzie.  

The only prejudicial effect that may arise from this statement is that 

Ms. Baptiste only came to the attention of Sergeant McKenzie as a 

result of the defendant's actions and not through Ms. Baptiste herself. 

That is a matter for which counsel would have to address in her 

closing addresses to the jury.  

Given that counsel does not challenge the statement any longer of 

Sasha Pratt, the Court will not delve much further into those 

statements, however, the Court has read those statements and the 

Court would note that those statements are mixed by the defense and 

the prosecution and careful wording of any directions by the Court to 

the jury to offer some caution being applied to the statement of Ms. 

Pratt in the context in which those statements would be read into 

evidence.  

In the circumstances, the Court will accede to the application of the 

prosecution as per Section 66 of the Evidence Act.” 

64.  In our judgment the Judge’s ruling cannot be faulted. 

65.  Moreover, it is significant that in none of the addresses of counsel was any reference made 

to the evidence of Sasha Pratt. 

66.  It is correct that reference was made to the evidence of Baptiste where counsel for the accused 

invited the jury to prefer the evidence of Baptiste over the appellant as Baptiste was an illegal 

immigrant. 
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67.  In our judgment the judge was entitled to find on the evidence that the conditions of section 

66(2)(b) were satisfied. His discretion to admit the evidence was a reasonable exercise of his 

discretion. 

68.  We repeat what was said by Lord Griffiths in Richard Scott and Another v R [1989] 1 AC 

1242 where at p1259 A-B, in delivering the judgment of the Board he stated: 

“If the courts are too ready to exclude the deposition of a deceased 

witness it may well place the lives of witnesses at risk particularly in a 

case where only one witness has been courageous enough to give 

evidence against the accused or only one witness has had the 

opportunity to identify the accused. It will of course in every case be 

necessary to warn the jury that they have not had the benefit of 

hearing the evidence of the deponent tested in cross-examination and 

to take that into consideration when considering how far they can 

safely rely on the evidence of the deposition.” 

69.  Although said in relation to witnesses who have died, in our view it also applies to witnesses 

who cannot be found after reasonable efforts. It is “necessary to warn the jury that they have 

not had the benefit of hearing the evidence of the deponent tested in cross-examination and 

to take that into consideration when considering how far they can safely rely on the evidence 

of the deposition” 

70.  This warning was given in this case. 

71.  As to the issue of the prejudicial effect of the evidence as opposed to its probative value, 

there is nothing prejudicial in the statement of Baptiste, As to Pratt, any prejudicial material 

was edited out and no reference was made to that statement by either counsel, in their 

addresses. 

72.  This ground has no merit. 

Ground seven: The learned judge failed to adequately direct the jury on its reliance of the 

evidence of the witness  who give evidence via section 66 of the Evidence Act.  

73.  The judge the following direction to the jury on the evidence of Pratt and Baptiste; 

“Now, Madam foreperson, and members of the jury, you have seen 

during the course of the trial, several witnesses gave oath or affirmed. 

When that evidence was being disputed by questions from the 

advocate for the defendant. As a result of seeing and assessment of 

that evidence.  

You do not have the advantage, in the case of Ms. Baptiste or Ms. 

Pratt. I have permitted the evidence to be read. The fact it was 

admitted, does not mean you must accept it. The question of whether 
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Ms. Baptiste or Ms. Pratt's evidence was truthful, it is for you to 

decide. I need to give you directions on how to approach your task.  

You must consider that the evidence given by Officer McKenzie, the 

main investigator, who took statements from both Pratt and Baptiste. 

You recall that McKenzie testified that Pratt's statement was taken 

on the 14th of October, 2013, at the Central Detective Unit. Pratt was 

spoken to by Officer McKenzie, who recorded a story relayed to him 

by Ms. Pratt. When the statement was completed, it was signed by Ms. 

Pratt, in the presence of Officer McKenzie. It is not suggested that Ms. 

Pratt has been untruthful, in anyway. Ms. Pratt could not be asked 

about her recollection. She has not, therefore, as in the case of other 

witnesses, you have not seen or heard her evidence under oath or 

affirmation, and it was not tested under cross-examination. You do 

not know also by way of responses, and you must not speculate. You 

should just sit back, and must bear this in mind, when assessing Ms. 

Pratt’s evidence.  

The Court notes that Ms. Baptiste also provided a statement. It was 

also permitted to be read. As, accordingly, the Court explained to you, 

in considering Ms. Pratt’s statement, similarly, the caution when 

considering what Ms. Baptiste said. 

The evidence of Sergeant McKenzie, is that he interviewed the 

defendant on two separate occasions. On the first, he said his 

grandmother sent him to obtain that paint, gave him $180. He 

returned home, met a gentleman there by the name of Zoe. He left the 

paint, then returned and found that his grandmother was deceased. 

Also the officer indicated that he was directed to Faith Avenue, north, 

to a residence where the defendant indicated that Zoe lived. He 

indicated that he returned, and spoke to a Ms. Baptiste.  

The Court has already warned you, Madam foreperson, and 

members, as to how you apply the comments of Ms. Baptiste.” 

[Emphasis added] 

74.  In our judgment the direction was sufficient and moreover even if it could have been more 

robust it did not affect the safety of the verdict. This ground must fail. 

Ground Eight: The verdict is unsafe and unsatisfactory having regard to the circumstances 

of the case. Additionally, the conduct of the prosecutrix in her opening statement prejudiced 

the entire case for the Appellant. 

75.  The appellant in his submissions highlight twenty one (21) matters which it asserts ought to 

have caused a lurking doubt as to the safety of the verdict. They were all matters for the jury. 
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It is not the function of an appellant court to substitute its own views as to the evidence as 

against the jury’s assessment of the evidence.  

76.  In any event, we are satisfied that there was ample evidence upon which a jury could be 

satisfied beyond reasonable doubt as to guilt of the appellant. 

77.  As to the complaint about the prosecutor’s opening statement, in our view the complaint is 

wholly without merit. The address was in the following terms:  

“MS. DORSETTE: Good afternoon Madam Forelady, ladies and 

gentlemen of the jury. I am Ms. Darnel Dorsette and I appear for the 

prosecution in this matter along with my Learned colleague, Ms. 

Cassie Bethel. The accused man is Jonathan Bethel. He sits in the 

dock. Appearing for the accused is my Learned Friend Ms. Sonya 

Timothy.  

Ladies and gentlemen of the jury, you are impaneled (sic) to try this 

case because the Crown, that is ourselves; ie, we are referred to as the 

Crown or the prosecution, alleges that on Saturday, the 12th of 

October, 2013, Jonathan Bethel, this defendant, did kill the deceased 

woman in this matter; namely Ms. Vivian Johnson, his grandmother.  

The defendant, Mr. Johnathan Bethel, was subsequently charged with 

murder, contrary to Section 291 of the Penal Code Chapter 84.  

Members of the jury, the accused man is presumed innocent of any 

offence unless and until the Crown adduces evidence before you to 

show that he is guilty of the offence with which he is charged.  

Because the accused man is presumed innocent he need not prove 

anything. He doesn't have to say on anything. In fact, he can sit there 

in the dock throughout this trial and not take part in it at all. The 

Crown has brought him here and it is the Crown which must prove 

his guilt. This is known as "the burden of proof".  

Members of the jury, the Crown has to prove the guilty of this accused 

man to a certain standard. Our law says that the Crown must prove 

beyond a -reasonable doubt the guilty of the accused man. 

Members of the jury, in other words, this means that the accused man 

is entitled to go free unless and until at the end of the day the evidence 

adduced by the Crown, ourselves, the prosecution, satisfies you so that 

you feel sure that the accused man is guilty of this offence. You would 

determine for yourselves what is "beyond a reasonable doubt".  

I just mentioned two formulas for you. It is what you say or what you 

believe at the end of the day. 
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Further, members of the jury, beyond a reasonable doubt does not 

mean beyond all shadow of a doubt because if that were the case the 

Crown may never attain that standard. 

Members of the jury, you would use your common sense and 

knowledge of life to determine whether you feel sure. That is the test: 

Whether you feel sure of the guilt of the accused man that the Crown 

has brought before you. 

Members of the jury, everyone in this court has a particular role to 

play. It is the Crown's responsibility to present the evidence before 

you to discharge the burden that is placed upon us to the requisite 

standard, which I have already addressed you on. 

His Lordship sits in this court as the sole judge of the law. His 

Lordship will decide all questions of law in this court and you are to 

take your directions on the law from his Lordship.  

From time to time you may see myself, or my Learned Colleague, or 

our Learned Friend Ms. Timothy make certain submissions on the 

law. You, however, cannot take our submissions on the law as the law. 

When his Lordship directs you on the law you are obliged to take those 

directions on the law.  

Members of the jury, you too are judges, but you are judges of the 

facts of this case. The Crown will seek to prove its case by the evidence 

that we will lead from that witness box. When the witnesses give their 

evidence, either on oath or affirmation, we would ask you to listen to 

what it is they have to say; and we ask that you observe their 

demeanor; that means, their body language. 

This means that you must watch the way they are giving their evidence 

which will assist you in coming to your Conclusion. You may believe 

all of what a witness has to say; some of what a witness has to say or 

none of what a witness has to say. 

During the course of the case the Crown may express views as to the 

evidence. The defence may also do so. Indeed the learned judge may 

do so. However, you are not obliged to accept those views on the 

evidence unless and until you agree with them, adopt them and 

thereby make them your very own. 

You have taken an important oath to return a true oath in accordance 

with the evidence adduced before you in this court, and that is 

extremely important. 
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Members of the jury, you are to approach this matter as coldly and 

dispassionately as possible. 

You are not to be swayed by any feelings of sympathy. We would also 

ask that you do not ask  yourself to be influenced by anyone else, but 

make your decision based on the evidence that is produced before you 

in this court and nothing else whatsoever.  

Some of you may have heard something about this case; read 

something in the news or seen something on the television before 

coming into court in regards to this case. I'd remind you that you must 

cast any such information out of your mind. 

Again, we ask that you make your decision based solely upon the 

evidence that is adduced before this court from that witness box. 

Members of the jury, we also ask you to look closely at the evidence 

and put aside any sympathy or prejudice you may have against the 

defendant or the prosecution and our witnesses. We ask that you bring 

your collective common sense to bear on this case.  

Now with his Lordship's leave, my Lord, I will outline the law upon 

which the Crown intend to rely, my Lord.  

THE COURT: Leave granted. 

MS. DORSETTE: Obliged.  

Section 291 of the Penal Code, Chapter 84 reads as follows: 

Whosoever commits murder shall be liable to a certain penalty.  

Section 290 of the Penal Code, Chapter 84, defines murder as follows: 

Whoever intentionally causes the death of another person by any 

unlawful harm is guilty of murder unless his crime is reduced to 

manslaughter by reason of such extreme provocation or other matter 

of partial excuse as in this title hereinafter mentioned.  

Section 12 of the Penal Code, Chapter 84, outlines what constitutes 

"intention". "That is whether an individual intends the consequences 

of his action. 

In particular Section 12(3) states the following: If a person does an act 

of such a kind or in such a manner as that if he used reasonable 

caution and observation it would appear to him that the act would 

probably cause or contribute to cause an event or that there would be 

great risk of the act causing or contributing to cause an event, he shall 

be presumed to have intended to cause that event, until it is shown 
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that he believed that the act would probably not cause or contribute 

to cause the event. 

Section 23 of the Penal Code, Chapter 84, defines harm as follows: It 

is any bodily hurt, disease or disorder whether permanent or 

temporary. 

Section 24 of the Penal Code, Chapter 84, states the following 

reference to harm: Harm is unlawful which is intentionally or 

negligently Caused without any of the justifications which are 

mentioned later in the Penal Code. 

So members of the jury, in order to prove the one count of murder 

against this accused man, Jonathan Bethel, the Crown must prove the 

following: 

1) That Ms. Vivian Johnson has died. That Ms. Vivian Johnson, the 

deceased woman has died. Dr. Carron Sand and a member of the 

deceased woman's family will speak to this element of the offence. 

The second element: 2) That Ms. Vivian Johnson, the deceased 

woman, died within a year and a day of the commission of the offence. 

Dr. Carron Sands, again she is Forensic pathologist from the Rand 

Morgue of the Princess Margaret Hospital, will come to speak to this 

element of the offence and a family member will testify in regards as 

well. 

3) That Ms. Vivian Johnson died as a result of the infliction of 

unlawful harm. Dr. Sands will speak to this element of the over. 

4) That it was this accused man, Mr. Johnathan Bethel, who inflicted 

the unlawful harm on Ms. Vivian Johnson. A witness will speak to this 

element of the offence.  

And finally: 5) That the unlawful harm was inflicted with the intention 

to kill. Evidence from prosecution witnesses will be led in regard to 

this element of the offence.  

Now members of the jury, I'll give you a brief outline of the offence 

with my Lord's permission.  

My Lord?  

THE COURT: Yes. 

MS. DORSETTE: Obliged. 
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Let me emphasize here that the crown is not attempting to give 

evidence from the bar table. We cannot do that. Evidence from the 

Witnesses will come from the witness box. The Crown wants to briefly 

outline the facts upon which it seeks to rely upon. 

However, let us be clear here, ladies and gentlemen of the jury, from 

the set go this is a circumstantial evidence case where we'll ask you to 

draw inferences, reasonable inferences about the circumstances of the 

deceased woman's death in order to determine the guilt or innocence 

of this defendant, MR. Jonathan Bethel. 

Hence, there is no eyewitnesses to this defendant Johnathan Bethel 

allegedly stabbing his grandmother, Ms. Vivian Johnson, about 26 

times about her body including her head and upper extremities. 

And you might think it strange that with such a circumstantial 

evidence case like this that the prosecution has provided you or is able 

to provide you with all of the answers to the questions in this case. Not 

so. 

The test or question you will have to decide, ladies and gentlemen of 

the jury, in this matter will be: Who killed Ms. Vivian Johnson; or 

who did it on Saturday, the 12th of October, 2013? 

What the Crown says happened is as follow: That on Saturday, 12th 

of October, 2013, this defendant, Johnathan Bethel, living at home in 

the Golden Gates II area with his grandmother Vivian Johnson 

reported to the police that he had met a male he knew as Zoe dragging 

his grandmother, Ms. Johnson, in the bathroom. And that upon seeing 

him the defendant claimed that this Zoe launched at him with a knife, 

causing injuries to his hand. He claimed he alerted the neighbours 

who then discovered the lifeless body of his grandmother, Ms.  

Johnson, with multiple stab wounds to her body, with her underwear 

on. 

Police responded to the sudden death of Ms. Johnson in the Golden 

Gates area and recovered a silver blade knife with suspected blood on 

it. When they entered the home of Ms. Johnson they smelt the scent of 

fresh paint and the lifeless body of Ms. Johnson in a defensive position 

with both hands raised up in the air. 

Several witnesses will come and tell you that this defendant purchased 

fresh paint from Kelly's Home Store on the date of Ms. Johnson's 

death, and he was bleeding from a gash wound from the finger on his 

right hand whilst he was in Kelly's Home Store purchasing green and 
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yellow paint, the colours of the paint you will see Ms. Johnson's house 

was painted at the time. 

And when a staff member in Kelly's Home Store inquired how he got 

the injury this defendant allegedly told the staff member that he 

received the gash as a result of cutting up meat at home, and that he 

was a butcher. 

The Crown intends to produce before you allege forensic evidence also 

reference to this defendant and the crime scene in this matter. The 

Crown alleges that it will prove through its witnesses that it was this 

accused man who allegedly, brutally and viciously stabbed his 

grandmother 26 time about the body thereby causing her sudden 

departure from this life. 

It will be a matter for you, Madam Forelady, ladies and gentlemen of 

the jury, to decide-whether you believe the prosecution witnesses or 

this defendant and any witnesses he may bring forth reference to this 

matter before the court today. 

Members of the jury, we'll ask you that you pay your usual attention 

and consideration to the evidence as it unfolds, and listen to what the 

witnesses give their evidence.” 

78.  We see absolutely nothing prejudicial in that opening statement. There is simply no merit in 

this eighth ground. 

79.  In summary, we have no doubt in the safety of the guilty verdict. The jury returned a guilty 

verdict after an hour of deliberation. The appellant received a fair trial.  

80.  This appeal is dismissed.  

 

_______________________________________                                                

 The Honourable Sir Michael Barnett, P  

 

_______________________________________                                                

The Honourable Mr. Justice Jones, JA 

 

______________________________________                                             

 The Honourable Mr. Justice Evans, JA 


