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Criminal Appeal – Functus Officio – Reopening a Concluded Appeal – Court’s Residual 

Jurisdiction – Exceptional Circumstances for Reopening a Concluded Appeal  

 

In 2015, the Applicant/Appellant (now referred to as “the Applicant”) was charged, along with 

others, with 2 counts of murder and 1 count of armed robbery of Barry and Sheena Johnson. 

The facts established that the Applicant had masterminded and organized ambushing the 

victims, and the Applicant shot Barry in the head at point-blank range and also shot Sheena 

Johnson. The men then fled the scene in Barry Johnson’s truck.  

At the Supreme Court trial in 2018, two of the co-accused became Crown witnesses and gave 

sworn testimony against the Applicant and the other co-accused. The Applicant was sentenced 

to 60 years’ imprisonment for each count of murder and 25 years for the armed robbery. 

The Applicant appealed against conviction and sentence and his appeal was heard and 

dismissed in 2021.  In the Court’s Decision, it was observed that video footage of the incident, 

which was exhibited at trial, was “surprisingly clear.” The Court also observed that the 

evidence against the Applicant was “powerful”, the Prosecution’s case was “formidable”, and 

it was “virtually inevitable” that the Applicant would be convicted. 

The Applicant did not appeal to the Privy Council, but some 20 months following the 

disposition of his appeal, he sought to reopen his appeal on two grounds that he alleges that his 

attorney failed or refused to argue during the appeal. 

 

Held:    The Applicant’s application to reopen his concluded appeal is dismissed.  

Generally, where an appeal has been heard and the resulting decision or order has been 

pronounced and recorded in the relevant records, the order is final. At that point, the Court is 

functus officio and has no general jurisdiction to reopen an appeal. However, the Court has a 

residual jurisdiction in an “exceptional case” to reopen decided appeals if a significant injustice 
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had probably occurred and there was no effective remedy. Where the Court is the final apex 

court, the Court is more likely to reopen an appeal. However, where an appellant has the ability 

to appeal to a higher court like the Privy Council, the Court is less likely to exercise this 

inherent jurisdiction. In criminal matters, given the need for finality, exercising this jurisdiction 

is restricted to exceptional circumstances. 

We are satisfied that this is not an appropriate case to exercise the Court’s exceptional and 

residual jurisdiction to reopen appeals. The Applicant had a lengthy hearing before the Court 

and the grounds in his amended Notice of Appeal were fully argued. Once his appeal was 

dismissed, the Privy Council was the only appropriate forum to ventilate his grievances about 

his Supreme Court trial. The Applicant’s failure to appeal to the Privy Council, and instead 

seeking to have this Court exercise its exceptional jurisdiction to reopen his appeal, is an 

obvious abuse of the Court’s process.  

Furthermore, the Applicant has not convinced the Court that a significant injustice has probably 

occurred and that there is no effective remedy open to him. We are satisfied that there is no 

evidence that the Applicant objected or complained to the Court during the appeal about the 

conduct of his appeal by his attorney. Further, even if the two grounds which the Applicant 

desires to be heard on a reopened appeal had any merit, because of the overwhelming evidence 

before the jury which pointed to the Applicant’s guilt, the proviso would likely have been 

applied since his conviction was safe and satisfactory and there was no miscarriage of justice.        

Edney Burrows and Thaddeus Williams v. Regina SCCrApp Nos. 12 & 13 of 2021; applied 

Junkanoo Estates Ltd et al v. UBS (Bahamas) Ltd SCCivApp No. 24 of 2018; applied 

Omar Archer v. Commissioner of Police MCCrApp No. 140 of 2017; applied 

Taylor and another v. Lawrence and another [2003] QB 528: mentioned 

 

___________________________________________________________________________ 

 

REASONS FOR DECISION 

___________________________________________________________________________ 

Delivered by the Honourable Madam Justice Crane-Scott, JA: 

1. On 15 February 2023, this Court heard and dismissed the Appellant’s application to 

reopen his appeal. We had promised at that time to provide brief written reasons for our 

decision and do so now. 

 

2. The following synopsis of the facts which led to the Appellant’s trial in the Supreme 

Court in 2018, and his subsequent unsuccessful appeal to the Court of Appeal against 

his conviction and sentence will provide the necessary background to the application 

that we heard. 

 

3. Sometime in 2015, the Appellant was charged, along with others, with 2 counts of 

murder and 1 count of armed robbery of Barry and Sheena Johnson. The facts 

established that the Appellant had been the mastermind and organizer of the plot which 

involved the ambush of both victims, and the callous shooting by the Appellant of the 
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male victim in the head at point-blank range before the female victim was shot (again 

by the Appellant) while she was held just inside the door of the couple’s home. The 

men then fled the scene in Barry Johnson’s truck. The victims’ bodies were discovered 

the next morning by a neighbour who alerted the police.  

 

4. The men were subsequently indicted and appeared in the Supreme Court for trial in 

2018. At the trial, following a plea arrangement, two of the five men (Allen Alcime and 

Virgil Hall) pled ‘guilty’ to armed robbery. They essentially turned Crown witness and 

gave sworn testimony against their former confederates, that is to say, against the 

Appellant and the other co-accused, Paul Bellizar and Kevin Dames. On 10 May 2018, 

the jury found Bellizar guilty of armed robbery, but convicted the Appellant of all 3 

charges. The jury could not arrive at a verdict in relation to Kevin Dames. The 

Appellant was subsequently sentenced to 60 years’ imprisonment for each count of 

murder and 25 years for armed robbery. 

 

5. After appealing to this Court in 2018, the Appellant’s appeal against his conviction and 

sentence was subsequently heard and dismissed in 2021. 

 

6. As appears from the Court’s written Decision handed down on 2 June 2021, the entire 

incident was captured on a video surveillance camera and exhibited at the trial before 

the jury. The video footage was, as the Court observed, “surprisingly clear.”  

 

7. At paragraphs 4 and 5 of the Court’s Decision, the Court said: 

 

“4…..It would be an understatement to say that the testimony of 

Alcime and Hall provided powerful evidence against the appellant 

as each identified himself in the video footage along with the other 

persons pictured, including the appellant. The differences in heights 

of the three men: Alcime, Hall and Bellizar, as compared to the 

appellant, was stark. All were over six feet tall except for the 

individual identified as the appellant who was less than five feet six 

inches. Thus, the Prosecution presented a formidable case against 

the appellant which was buttressed by the evidence of Kevin Dames 

when he testified during the trial. The appellant did not testify nor 

did he call any witnesses in his defence.  

 

5. It was virtually inevitable that the appellant would be convicted 

by the jury for the murders of the Johnsons and for armed robbery. 

The jury also convicted Bellizar of armed robbery but could not 

arrive at a verdict with the requisite numbers on the counts of 

murder. The jury was hung on all counts with respect to Kevin 

Dames. The Judge sentenced the appellant to sixty years' 

imprisonment on each count of murder and twenty-five years' 

imprisonment for the armed robbery count…” [Emphasis added] 

 

8. Following the dismissal of his appeal, the Appellant (now referred to as “the 

Applicant”) has not pursued an appeal to the Privy Council, as was his option. Instead, 

by way of a letter dated 23 November 2022, he applied (some 20 months following the 
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disposition of his appeal) to invoke this Court’s exceptional jurisdiction to reopen his 

appeal on two grounds which, he claims, were not argued before the Court when his 

appeal was heard. 

 

9. In his letter of 23 November 2022, the Applicant complains that at the hearing of his 

appeal, his court-appointed attorney, “failed or refused to put forward grounds that 

I had put forward and issues that I had put in writing for him and as I had set out 

in my original grounds of appeal…”  

 

10. The Applicant says his knowledge of the law is very limited. Nonetheless, he submits 

that after his reading of Privy Council Judgments, he believes that two issues were not 

addressed at the hearing of his appeal. In his letter, he identifies the two issues that he 

would wish to have addressed by the Court of Appeal on a reopened appeal as follows: 

 

“(1) That the Crown’s case turned on the evidence of 2 accomplice 

witnesses. That the court failed to give proper directions in this 

regard and further to tell the jury that both witnesses corroborated 

each other when in fact the Privy Council has ruled that 2 such 

witnesses cannot corroborate each other and that the jury should be 

told this so that they are not misled into thinking that they can 

(Alfred William Riley)… 

(2) That the trial judge failed to exercise or consider her discretion 

under section 178 of the Evidence Act to exclude evidence that 

amounted to great unfairness.” 

 

11. In his application letter and again during the hearing, the Applicant accused his Court-

appointed legal representative of failing or refusing to argue grounds which he had 

instructed him to argue on the appeal. The Applicant even went so far as to suggest that 

during the hearing of his appeal in 2021, one member of the appellate panel had 

observed that certain grounds of appeal which he had originally filed prior to the 

appointment of his Court-appointed counsel, which appeared to have merit, had not 

been included in his amended grounds of appeal that counsel had filed. After perusing 

the appellate transcripts, we are satisfied that nothing in the transcripts reveals that the 

Applicant had ever objected or made any complaint to the Court about the conduct of 

his appeal by his legal representative during the hearing of the appeal. Indeed, even the 

so-called discussion with the panel about the merits of his original grounds could not 

be located.  

 

12. As this Court (differently constituted) has repeatedly said, the general rule is that where 

an appeal has been heard and the resulting decision or order has not only been 

pronounced but also recorded in the relevant records, the order is final and the Court is 

at that point functus officio and will not reopen an appeal as it has no general jurisdiction 

to do so (See Omar Archer v. Commissioner of Police MCCrApp No. 140 of 2017 

and Edney Burrows and Thaddeaus Williams v. Regina, SCCrApp Nos. 12 & 13 of 

2021). 
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13. Notwithstanding the functus officio rule, it is well established that the Court of Appeal 

undoubtedly has a residual or implicit jurisdiction in an “exceptional case” to reopen 

proceedings which it has already heard and determined if it is clearly established that 

“a significant injustice had probably occurred and that there was no effective 

remedy.” (See generally Taylor and another v. Lawrence and another [2003] QB 

528 and the discussion between paragraphs 28 through 54 of this Court’s Decision in 

Junkanoo Estates Ltd et al v. UBS (Bahamas) Ltd, SCCivApp No. 24 of 2018.) 

 

14. At paragraphs 20 - 22 of Burrows and Williams (above), the Court (differently 

constituted), after considering English authorities and adverting to the review of the 

jurisprudence previously conducted by the Court in Omar Archer (above), observed: 

 

“20. In cases where this Court is the final apex court, such as appeals 

from the Magistrates Court, the Court is more likely to reopen an 

appeal. 

21. In cases where an appellant has the ability to challenge the 

decision of the Court of Appeal to a higher court like the Privy 

Council, the court is less likely to exercise this inherent jurisdiction. 

22. The jurisprudence does make it clear that in criminal matters, 

and the compelling need for finality, the exercise of this jurisdiction 

must be restricted to exceptional circumstances.” [Emphasis added] 

  

15. We have considered the Applicant’s submissions and those of the Respondent. We are 

satisfied that this was not an appropriate case in which this Court’s exceptional and 

residual jurisdiction to reopen concluded appeals should be exercised. 

 

16. The Applicant’s appeal to the Court was launched following his trial and conviction 

before the Supreme Court. The Applicant had a lengthy hearing before the Court at 

which time the several grounds set out in his amended Notice of Appeal were fully 

argued before us. Following the dismissal of his appeal by this Court in 2021, the 

Applicant could, had he so wished, have pursued his right of further appeal to the Privy 

Council by following the established appellate procedure to seek leave to appeal to the 

Privy Council. The Privy Council is the court of last resort in our judicial hierarchy. 

Following the dismissal of his appeal in this Court, that is the only appropriate forum 

in which his various grievances about his Supreme Court trial can be heard.  

 

17. The Applicant, however, has failed to demonstrate that he took any steps to pursue his 

appeal before the Privy Council. Instead, he waited 20 months to apply to the Court of 

Appeal by letter seeking to have us exercise this Court’s exceptional jurisdiction to 

reopen his appeal. Having heard the submissions, we are satisfied that the application 

is an obvious abuse of the Court’s process. It represents an attempt by an unsuccessful 

litigant who has had a full hearing before the Court to relitigate grounds of appeal which 

ought to have been argued before us when his appeal was heard. Rather than pursuing 

the remaining avenue of appeal open to him at the level of the Privy Council, what the 

Applicant instead seeks to do is to invoke this Court’s exceptional jurisdiction to have 

his concluded appeal reopened. We repeat: the application is an abuse of the Court’s 

process. 
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18. Furthermore, nothing which we have heard from the Applicant has convinced us that a 

significant injustice has probably occurred and that there is no effective remedy open 

to him. In short, the Applicant has failed to demonstrate that this is an appropriate case 

in which the Court’s exceptional jurisdiction to reopen a concluded appeal should be 

exercised. Even if the two grounds which the Applicant now seeks to urge before the 

Court on a reopened appeal had any merit (which they do not), and even if they were 

somehow to be decided in his favour on a reopened appeal, in view of the overwhelming 

evidence before the jury which pointed to the Applicant’s guilt, the proviso would in 

all likelihood have been applied since his conviction was safe and satisfactory and no 

miscarriage of justice had actually taken place.  

 

19. Quite simply, the Applicant’s forum for redress lies before the Privy Council as the 

established court of last resort. It certainly does not lie before the Court of Appeal on a 

reopened appeal. There must be finality in litigation. This Court is functus. 

 

20. We should add that at the conclusion of the hearing, the Applicant sought an 

adjournment to enable him to obtain the assistance of an attorney to re-argue the 

application. We refused the adjournment on the basis that, at the outset of the hearing, 

he indicated to the Court that he was ready to move the application. Thus, it appears 

that the Applicant had only sought the adjournment when it became obvious that the 

application would likely be dismissed.  

 

21. It was for all of the above reasons that we dismissed the Applicant’s application to 

reopen his concluded appeal, together with his late-hour application to adjourn the 

hearing. 

__________________________________________ 

      The Honourable Madam Justice Crane-Scott, JA 

 

22. I agree with the reasons for decision.  

__________________________________________ 

      The Honourable Mr Justice Isaacs, JA 

 

23. I also agree with the reasons for decision.  

__________________________________________ 

      The Honourable Mr Justice Evans, JA 

 


