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Criminal Appeal- Murder- Causing Harm- Manslaughter- Appeal against Conviction- Appeal 

against Sentence 

 

On 10 October 2009 the appellant, Tyrone James Francis, while driving south on Blue Hill Road, 

struck three pedestrians who were walking in the same direction . The men were hit from behind. 

The deceased, Johnathan Linden, received the brunt force of the collision and was carried away 

on the hood of the car. The appellant swerved off of the road and crashed his vehicle into a 

building with Linden still on top of it. The appellant was charged and on 17 July 2019 he was 

convicted of murder and 2 counts of causing harm. On 19 November 2019 the appellant was 

sentenced to 35 years imprisonment for the offence of murder and 1 year for the offence of 

causing harm. On 10 December 2019 he filed an appeal against his conviction and sentence on 

the grounds that, inter alia, the case against him was weak and tenuous and there was no proved 

element of intention. He alleged that the judge erred when she directed the jury that there was no 

evidence to raise the issue of manslaughter and that the verdict of murder was unsafe and 

unsatisfactory. 

Held: Appeal allowed. The conviction and sentence for murder is quashed and a conviction of 

manslaughter is substituted in its place. The matter is remitted to the trial judge for resentencing.  

In The Bahamas, murder requires a specific intent to kill. Unlike other jurisdictions an intent to 

cause grievous bodily harm is not sufficient. Therefore, if on the evidence it is possible for a jury 

to conclude that the appellant acted unjustifiably but had no intent to kill but simply to injure, 

then manslaughter should have been left to the jury. The judge fell into error in not leaving 

manslaughter to the jury. This is a material error that makes the verdict of murder unsafe. The 

jury should have been assisted by the judge in directing them that even if they rejected the 

appellant’s evidence that it was an accident, but were not satisfied that he intended to kill Linden, 

then an alternative verdict of manslaughter was one that they could properly reach.  

 

Bullard v The Queen [1957] AC 635 considered 

Palmer v R [1971] 16 WIR 496 considered 

Rahming v R [2018] 1 BHS J. No. 115 considered 

R v Coutts [2006] UKHL 39 considered 

Von Starck v R  [2000] UKPC 5 considered 

 

J U D G M E N T 
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___________________________________________________________________________ 

Judgment delivered by the Honourable Sir Michael Barnett, P: 

 

1. This is an appeal by Tyrone Francis against his conviction for murder and causing 

grievous harm. 

Facts 

2. On the early morning of 10th October, 2009 (around 2am) the appellant’s car collided 

with three pedestrians who were walking behind each other in a southerly direction on 

Blue Hill Road.  The appellant was also driving in a southerly direction. They were all hit 

from behind. 

 

3. The deceased, Johnathan Linden (“Linden”) was in front of the other two persons, 

Elvardo Johnson (‘Johnson’) and Jerome Charlton (‘Charlton’). Johnson and Charlton 

received relatively minor injuries. Linden received the brunt of the force of the car. His 

injuries were described by the pathologist as:  

“This 28-year-old male Jonathan Romero Linden died 

of Blunt Force Injuries to the Head and the Abdomen. 

The injures to the head cause tissue disruption and 

bleeding to the brain and skull, leading to hemorrhage 

or bleeding or skull fracture. The injuries to the 

abdomen cause injury to the intestine and to the kidney 

with bleeding into the abdomen (retroperitoneal 

hemorrhage). The other injuries to the extremities and 

to the left lung occurred on or around the time of his 

death.”  

4. Linden died on the scene. 

 

5. Johnson’s injuries were described by Dr. Bannister, a general practitioner in the Accident 

and Emergency Department of the Princess Margaret Hospital, as: 

“Elvardo Johnson was registered at 1:17 p.m. and he was also 

seen around 2:30 p.m. in the afternoon where his compliant 

(sic) was that he was hit by a car a day ago. He'd indicated that 

while he was also walking on the street in the Blue Hill Road 

area, he and two other friends were struck by a Dodge Neon 

silver car. And he also said that he was hit by the car on the 
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window side to his right forearm which is this area here. When 

he was examined, there was no display of any swelling or 

redness. He had normal function of his arm and that area.  

He was also sent to have X-rays done to indicate if there were 

any bone broken the area, there were no broken bones, and his 

diagnoses was that he had also sustain soft tissue injury to the 

right forearm.” 

6. Dr. Bannister described Charlton’s injuries as: 

“He was registered at 1:20 in the afternoon and I saw him at 

2:30 p.m. at the time his compliant (sic) was that he was hit by 

a car a day ago, he indicated that himself and two other 

persons were attacked by a silver Neon car while they were 

walking on the side of street on Blue Hill Road. And according 

to that he sustained an injury to his right hand. When I 

examined him, his right hand this area here was swollen and I 

sent him out for X-rays just to confirm whether any of the 

bones were broken or not or if there was any dislocation of the 

bones. And that X-ray showed there were no broken bone and 

any dislocation. He just had what we call soft tissue injuries or 

muscular swelling injury to that area.” 

7. The Crown’s case was that this was a deliberate attack by Francis on Linden arising out 

of an altercation that started earlier that morning when all those persons were at a 

takeaway restaurant also located on Blue Hill Road. 

 

8. The appellant, Francis, does not deny that the car he was driving hit the three pedestrians. 

In an interview to the police he said that it was an accident. He lost control of his car after 

a rock was thrown at it. Francis said that he never intended to kill anyone.  

 

 

9. His record of interview with the police was in the following terms: 

RECORD OF INTERVIEW 

Tyrone James Francis 

Tyrone Francis Jr. is alleged that on Saturday 10 October 2009 

sometime after 3:00 am while being concern together did 

‘intentionally cause the death of Jonathon Linden while on 

Blue Hill road. You are not obliged to say anything unless you 
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wish to do so, but whatever you say will be taken down in 

writing and may be given in evidence 

QuE#1: Do you understand the caution I just read over to you 

ANS#1: Yes. 

Que#2: Do you wish to have a lawyer present during this 

interview 

ANS#2: No, | don't have a lawyers 

QUE#3: I have information that you along with Tyrone 

Roberts while at the Royals take away was involved in an 

altercation. What do you have to say? 

ANS#3: Yes Sir, it was around 3:00 am while at Royal Castle 

Take Away, this one guy in particular. He was calling me 

names and threatening me, he was with two other guys.. 

QUE #4: So what you did reference to the threats made 

ANS #4: Nothing 

QUE#5: Did you know any of the patrons that stood on the 

outside of Royal Castle take away? 

ANS #5: No Sir. 

QUE #6: I have information that you and Tyrone Roberts 

which at Royal Castle was in the company of other individuals 

carry on in a disorderly manner cussing and shouting loud 

what do you have to say 

ANS#6: Only one person out of three was making noise 

running on saying we is pussy holes 

QUE #7: Describe this individual your repeatedly speak of 

ANS #7: He is medium brown complexion, slim built, I can’t 

remember what kind of clothes he had on. 

QUE #8: Give me an estimate of how many persons were on 

the outside at Royal Castle waiting to be served. 

ANS#8 About six (6) or seven (7) persons 
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QUE#9: I have information that you were the aggressor at 

Royal's cussing and carrying on bad, until a police customer 

came and instructed you to be on good behavior, what do you 

have to say 

ANS#9: No sir. 

QUE #10: I have information that after the plane clothes 

officer left you started calling the decease Jonathon Linden, 

Jerome Charlton and Elvardo Johnson who accompanied him 

pussy copper boys. What do you have to say? 

ANS #10: No sir, they tell me say is a pussy cause I cause their 

boys get lock up. 

QUE #1: Did you have an altercation with Jonathon Linden, 

Elvardo Johnson and Jerome Charlton prior to meeting them 

at Royal Castle. 

ANS #11: No I never met them before, but the only thing I can 

remember about persons being locked up was when I was 

robbed in June 9th  and the police locked up a number of 

fellas. 

QUE #12: The three men at Royal Castle you referred to, can 

you identify or say if they were apart of the group of boys that 

robbed you at Royal Castle 

ANS#12: No sir  

QUE #13: I have information that you followed Jonathon 

Elvardo and Jerome on Blue hill Road and attempted to kill 

Jerome and Elvardo by knocking them with your vehicle. 

What do you have to say? 

ANS #13: No sir 

QUE#14: I have information that you followed the three men 

on Blue Hill, your Intention was to cause harm to the men 

resulting in the death of Jonathon 

Linden . What do you have to say? 

ANS#14: I had no intension of harming any of them, I was 

heading to the gas station, the same time I was eating my fries, 
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Tyrone Roberts was in the passenger seat, one of the guys 

threw something at my car, they were on the side of the road 

on Blue Hill Road. I swerved and assumed I hit only the wall 

QUE #15: You left Royal Castle with intention to go where? 

ANS #15: The gas station Oakes field. 

QUE #16: I have information that you left Royal Castle before 

Jonathon, Elvardo, and Jerome 

ANS #16: No sir. 

QUE#17: This object that you indicated' was thrown at your 

vehicle, can you say exactly what the object was and did the 

object hit your vehicle. 

ANS#17: No l cannot say what the object was, but it hit the 

ground in front of the car and I swerve and hit the wall. 

QUE #18: How much of the objects were thrown at you? 

ANS #18: I only saw one object gone across the windshield and 

drop on the ground. 

QUE#19: Do you wish to give a statement under caution, do 

you wish for me to write it for you or do you wish to write it 

yourself. 

ANS#19: Yes can you write it for me. 

 

10. There was a passenger, Tyrone Roberts, in Francis’ car at the time of the accident.  

 

11. Francis was charged with the murder of Linden and the attempted murder of Johnson and 

Charlton. 

 

12. At the trial, the Crown led evidence from Johnson, Charlton and Roberts who were 

present at the incident. The Crown also led evidence from a police officer who was 

present at the takeaway restaurant earlier that night as well as from Bernadette Bethel 

who also was at the restaurant earlier that night. Bethel was not present at the time of the 

incident. The Crown led evidence as to the injuries and cause of death of Linden and the 

injuries to Johnson and Charlton. 
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13. Francis exercised his right to remain silent at the trial and called no witnesses on his 

behalf. His defence was accident as contained in his statement to the police. 

 

14. The jury convicted him of the charge of murder of Linden. He was acquitted of the 

charge of attempted murder of Johnson and Charlton but convicted of causing harm to 

them. He was sentenced to 35 years on the count of murder and one year on the counts of 

causing harm. 

 

15. Francis now appeals both conviction and sentence. 

 

16. The grounds of the appeal are as follows: 

 

 

The learned Judged erred in law by allowing the case of the 

prosecution (which was so inherently weak and inconsistent) to 

be left to the jury in that: 

(a) The crown had failed to prove the essential element of 

intention 

(b) The prosecution case was tenuous and unsupported due 

to the material inconsistences between its witnesses. 

That in all circumstances of the case, the verdict her in is 

unsafe and unsatisfactory. 

That the Learned Judge erred when she directed the jury that 

there was no evidence to raise the issue of manslaughter and 

this was a murder or nothing case. 

The Learned Judge erred in when she failed to give a robust 

direction as to the potential motive of the virtual complainants. 

That the Sentence was unduly harsh and severe. 

17. I will consider each in turn. 

The learned Judged erred in law by allowing the case of the prosecution (which was so 

inherently weak and inconsistent) to be left to the jury in that: (a)The crown had failed to 

prove the essential element of intention  (b) The prosecution case was tenuous and 

unsupported due to the material inconsistences between its witnesses. 

18. This ground is completely flawed. 
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19. There is no dispute that the accident happened and the only issue was whether the 

appellant intended to hit the pedestrians or was it an accident. The appellant did not deny 

that the incident happened. The deceased and the other pedestrians were hit from behind. 

It was only the deceased who was in front of the Johnson and Charlton who received the 

brunt of the injuries. The two persons behind him received only minor soft tissue injuries. 

It was a matter for the jury whether on that evidence they were satisfied that the attack on 

Linden was deliberate or whether it was an accident as Francis claimed. The evidence of 

Roberts who was a passenger in the car was not helpful as to how the accident happened. 

He was asleep and only awoke after the collision took place.  His evidence was that 

Francis immediately ran away and did not remain to see what happen or to help him.  

 

20. Whilst there may have been inconsistencies in the evidence as to what happened at the 

takeaway restaurant, those inconsistencies were a matter for the jury.  Moreover, those 

inconsistencies had nothing to do with how the incident happened; that is to say whether 

it was an accident or a deliberate act. 

 

21. This falls fully within the second limb of the Galbraith test. The evidence at the close of 

the prosecution’s case was such that a jury could find that the appellant deliberately 

inflicted injuries on the deceased. 

 

22. As to motive, the evidence of the prosecution’s witnesses particularly that of Officer 

Bastian and Johnson, could provide a basis for the jury considering that the appellant had 

a motive to injure. The victims were hit from behind and there was no evidential basis for 

a jury to find that they saw or recognized the appellant or his car coming behind them. 

 

23. The intent of the appellant was a matter for the jury properly advised after considering 

the evidence.  It would not have been unreasonable for a jury to find that the driver of the 

car leaving the scene in a hurry without seeking to ascertain the injuries caused to the 

person he had just injured and whether he could render assistance intended to injure the 

person. 

 

24. Whether the intent was to kill which would be murder or whether it was simply an intent 

to injure which may reduce the offence to manslaughter was a matter for the jury and it 

would have been wholly improper to withdraw the case from the jury at the end of the 

prosecution’s case. 

 

25. This ground has no merit. 

The Learned Judge erred in when she failed to give a robust direction as to the potential 

motive of the virtual complainants. 
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26. This ground was not developed at the hearing of the appeal and we make no further 

comment on it, save that it is rejected, 

That the Learned Judge erred when she directed the jury that there was no evidence to 

raise the issue of manslaughter and this was a murder or nothing case. 

27. In her direction to the jury, the judge said: 

“On the evidence presented in this case, there are no 

circumstances in the court's view whatsoever for which 

consideration could arise for manslaughter. The evidence does 

not suggest that.  

This is a case of murder or nothing, as it pertains to Jonathan 

Linden. Murder or nothing. Manslaughter that doesn't arise 

based on the evidence adduced.  

If, therefore, the prosecution has not satisfied you on the offence 

of murder, then the accused is entitled to be acquitted on that. 

If they have not satisfied you relative to murder. Manslaughter 

does not arise. And so therefore there's no need for me to say 

anything further about that part of the definition of murder.” 

28. The judge did not leave manslaughter as a verdict for consideration by the jury. 

 

29. In Palmer v R [1971] 16 WIR 496 the Privy Council on appeal from Jamaica said: 

If on the evidence in a case the view is possible that though all 

questions of self-defense and of provocation are rejected by the 

jury it would be open to them to conclude that though the 

accused acted unjustifiably he had no intent to kill or to cause 

serious bodily injury then manslaughter should be left to the 

jury.  

30. In The Bahamas, murder requires a specific intent to kill. Unlike other jurisdictions an 

intent to cause grievous bodily harm is not sufficient. Therefore, in this case even if the 

defence of accident or even provocation was rejected, if on the evidence it is possible for 

a jury to conclude that the appellant acted unjustifiably but had no intent to kill but 

simply to injure, then manslaughter should have been left to the jury.  

 

31. In our judgment the judge fell into error in not leaving manslaughter to the jury. Just as 

the jury must have been satisfied that the appellant did not have an intention to kill 

Johnson and Charlton but only cause harm, it was possible, on the evidence, for them to 

find that he did not intend to kill Linden but only to cause harm. The jury could have 
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found that the intent was simply to injure, but that the car got out of control and Linden 

died of his injuries. It should be recalled that Johnson, one of the prosecution’s witnesses, 

said that it appeared as if the car lost control. The jury should have been assisted by 

directing them that even if they rejected Francis evidence that it was an accident, but 

were not satisfied that he intended to kill Linden, then an alternative verdict of 

manslaughter was one that they could properly reach.  

 

32. In my judgment this is a material error that makes the verdict of murder unsafe. 

 

33. In Rahming v R [2018] 1 BHS J. No. 115 this court cited the decision of the Privy 

Council in Von Starck v R [2000] UKPC 5. Evans, JA in delivering the judgement of the 

court referred to Lord Clyde judgement in Von Starck where Lord Clyde said  

"12. The function and responsibility of the judge is greater and more 

onerous than the function and the responsibility of the counsel 

appearing for the prosecution and for the defence in a criminal trial. 

In particular counsel for a defendant may choose to present his case to 

the jury in the way which he considers best serves the interest of his 

client. The judge is required to put to the jury for their consideration 

in a fair and balanced manner the respective contentions which have 

been presented. But his responsibility does not end there. It is his 

responsibility not only to see that the trial is conducted with all due 

regard to the principle of fairness, but to place before the jury all the 

possible conclusions which may be open to them on the evidence 

which has been presented in the trial whether or not they have all 

been canvassed by either of the parties in their submissions. It is the 

duty of the judge to secure that the overall interests of justice are 

served in the resolution of the matter and that the jury is enabled to 

reach a sound conclusion on the facts in light of a complete 

understanding of the law applicable to them. If the evidence is wholly 

incredible, or so tenuous or uncertain that no reasonable jury could 

reasonably accept it, then of course the judge is entitled to put it aside. 

The threshold of credibility in this context is, as was recognized in 

Xavier v. The State (unreported), 17th December 1998; Appeal No. 59 

of 1997, a low one, and, as was also recognized in that case, it would 

only cause unnecessary confusion to leave to the jury a possibility 

which can be seen beyond reasonable doubt to be without substance. 

But if there is evidence on which a jury could reasonably come to a 

particular conclusion then there can be few circumstances, if any, in 

which the judge has no duty to put the possibility before the jury. For 

tactical reasons counsel for a defendant may not wish to enlarge upon, 

or even to mention, a possible conclusion which the jury would be 
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entitled on the evidence to reach, in the fear that what he might see as 

a compromise conclusion would detract from a more stark choice 

between a conviction on a serious charge and an acquittal. But if there 

is evidence to support such a compromise verdict, it is the duty of the 

judge to explain it to the jury and leave the choice to them. In Xavier 

the defence at trial was one of alibi. But it was observed by Lord 

Lloyd of Berwick in that case that "If accident was open on the 

evidence, then the judge ought to have left the jury with the 

alternative of manslaughter". In the present case the earlier 

statements together with their qualifications amply justified a 

conclusion of manslaughter and that alternative should have been left 

to the jury". 

34. In R v Coutts [2006] UKHL the appellant killed a teacher by strangulation during sexual 

activity. He contended that the sexual activity was consensual and the death was 

accidental. At his trial for her murder the question as to whether to run involuntary 

manslaughter as an alternative to murder was rejected by him on advice from Counsel. 

The jury convicted him of murder. He appealed contending that the trial judge should 

have directed the jury as to the possibility of a manslaughter conviction even though it 

was not raised by the defence. The House of Lords quashed the conviction. It said that the 

judge should have directed the jury as to the possibility of a manslaughter conviction as 

an alternative to murder. 

 

35. It that case the House reaffirmed the decision in Von Starck.  In his speech Lord 

Bingham cited with approval the statement by Lord Tucker in Bullard v The Queen 

[1957] AC 635 that: 

“Every man on trial for murder has the right to have the issue 

of manslaughter left to the jury if there is any evidence upon 

which such a verdict can be given. To deprive him of this right 

must of necessity constitute a grave miscarriage of justice and 

it is idle to speculate what verdict the jury would have 

reached.” 

36. Lord Rodger’s speech is also material to my consideration of this appeal. He said: 

88. In Bullard v The Queen [1957] AC 635, 644 the Privy 

Council regarded the direction on manslaughter as essential in 

an appropriate case and as leading to a grave and irremediable 

miscarriage of justice if it was omitted. This can  only be 

because the direction is necessary if the jury are to consider 

their verdict on the proper basis and to avoid the risk of being 
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misled into an inappropriate verdict. So it must be assumed 

that giving or omitting the direction affects the way that the 

jury consider the issues in the case. In the words of Callinan J 

in Gilbert v The Queen (2000) 201 CLR 414, 441, para 101: 

“The appellant was entitled to a trial at which 

directions according to law were given. It is 

contrary to human experience that in situations 

in which a choice of decisions  may be made, 

what is chosen will be unaffected by the variety 

of the choices offered, particularly when, as here, 

a  particular choice was not the only or 

inevitable choice.” 

89. The present case provides a good illustration of the point. 

The jury were told that they had to choose between convicting 

the appellant of murder and acquitting him on the ground that 

the victim had died as a result of an accident. On that basis 

they chose to convict of murder. But the jury should also have 

been told that, depending on their view of the facts, they could 

convict him of manslaughter. Mr. Kelsey-Fry says that the 

additional choice is irrelevant since the jury convicted the 

appellant of murder and so they would never have reached the 

question of manslaughter, which only arose if they were not 

prepared to convict of murder. But that is to make an unreal 

assumption that, at all stages of their deliberations, the jury 

would keep the various issues in separate  boxes, to be 

considered in a prescribed order. The reality is that, in the  

course of their deliberations, a jury might well look at the 

overall picture, even if they eventually had to separate out the 

issues of murder, manslaughter and accident. So, introducing 

the possibility of convicting of manslaughter could have 

changed the way the jury went about considering their verdict. 

37. Lord Mance agreed with Lord Bingham and said: 

100. Accordingly, in my view, where, as Lord Bingham has 

said, an obvious alternative verdict presents itself in respect of 

some more than trifling offence and can without injustice be 

left for the jury to consider, the judge should in fairness ensure 

that this is done, even if the alternative only arises on the 
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defence case in circumstances where as a matter of law there 

should apart from that alternative be a complete acquittal. 

37. Manslaughter is unlawful killing without intent to kill. Francis was denied the 

opportunity to have a verdict of manslaughter considered by the jury. The jury was left 

with the position that they could only convict Francis of murder or set him free. This was 

patently unfair to Francis.  

 

38. As this was a retrial I would quash the conviction of murder and substitute a conviction 

of manslaughter in its place. I would not order a further retrial. 

 

39. It follows then that the sentence of 35 years for murder must be quashed.  

 

40. In the circumstances we would remit it back to the trial judge for resentencing.  

 

____________________________________ 

  The Honorable Sir Michael Barnett, P  

 

 

______________________________________ 

The Honorable Mr. Justice Isaacs, JA 

 

____________________________________ 

  The Honorable Mr. Justice Jones, JA  

 


